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Cases  Decided 

IN  THB 

OOUET  OF  APPEALS 

OP  THE 

State  of  New  York: 

Commencing  June  7,   1887. 


The  Mayob,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  Appellant  and  Respondent,  v.  John  H.  Starin 
et  al,  Respondents  The  Independent  Steamboat  Com- 
pany, Appellant. 

Any  person  who  invades  the  rights  of  the  owner  of  a  ferry  franchise  by 
running  a  ferry  himself,  is  liable  for  any  damages  he  thus  causes  the 
owner  and  may  be  restrained  by  the  court. 

It  aeems,  however,  the  courts  will  not  restrain  the  operation  of  a  ferry 
which  is  demanded  by  the  public  convenience  simply  because  the  fran- 
chise belongs  to  another,  who  neglects  or  refuses  to  use  it. 

A  ferry  is*  the  continuation  of  a  highway  from  one  side  of  the  water  over 
which  it  passes  to  the  other,  and  is  for  the  transportation  of  passengers 
or  of  travelers  with  their  teams  and  vehicles  and  such  other  property 
as  they  carry  or  have  with  them. 

A  ferry  franchise  does  not  include  the  carrying  of  freight  and  merchan- 
dise without  the  presence  of  the  owners;  this  is  the  business  of  a 
common  carrier  and  may  be  done  without  interference  with  such 
franchise. 

A  ferry  franchise  is  property,  and  the  sovereign  power  may  make  an 
irrevocable  perpetual  grant  of  it.  the  same  as  of  any  other  property. 

By  the  Montgomerie  charter  the  city  of  New  York  received,  not  simply 
the  political  right  to  establish  and  regulate  ferries,  but  the  property  m 
the  ferry  franchises  from  the  '  *  Island  \f anhattan's  to  any  of  the  oppo- 
site shores  all  around  the  same  island."  The  words  **  opposite  shores  " 
were  not  intended  to  limit  the  right  granted  to  ferries  from  some  point 
in  the  city^  to  a  point  diametrically  opposite,  but  the  purpose  was  to 
secure  to  the  city  all  the  ferry  franchises  to  and  from  it 

Accordingly  held,  that  the  grant  included  the  ferry  franchises  and  the 
exclusive  right  to  control  and  receive  the  revenues  of  all  ferries  between 
the  city  and  Staten  Island. 
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The  rule  requiring  all  gratuitous  grants  by  the  sovereign  of  exclusive 
privileges  and  franchises  to  be  construed  strictly,  and  that  any  ambiguity 
therein  must  operate  against  the  grantee,  is  not  in  its  strictness  fully 
applicable  to  the  grant  of  a  ferry  francliise.  Such  a  grant  is  never 
without  a  consideration,  as  it  imposes  upon  the  grantee  the  obligation 
of  maintaining  a  ferry,  with  suitable  accommodations,  for  the 
convenience  of  the  public. 

The  rule  also  does  not  apply  to  the  grants  under  said  charter,  as  by  the 
terms  of  the  charter  itself  it  is  in  all  things  to  '*  be  construed  ♦  ♦  ♦ 
benignly  and  in  favor  of  and  for  the  most  and  greatest  advantage, 
profit  and  benefit "  of  the  city. 

While,  if  a  practical  construction  by  the  parties  interested,  of  ambiguous 
language  in  such  a  grant,  as  evidenced  by  their  acts,  has  been  uniform, 
it  is  entitled  to  great,  if  not  controlling  weight,  if  it  has  not  been 
uniform,  and  such  acts  indicate  conflicting  views,  they  furnish  no  aid 
in  arriving  at  the  meaning. 

The  omission  of  the  city  to  assert  its  rights  under  the  charter,  or  passive 
submission  to  the  invasion  thereof,  field  to  have  but  little  bearing  in  the 
construction  of  the  grant;  but  that  the  acts  of  the  city  in  asserting  and 
exercising  its  rights  from  time  to  time,  claiming  the  exclusive  franchise, 
conclusively  showed  its  understanding  of  its  rights  under  the  charter. 

Jt  ssems  that  the  various  statutes  creating  corporations  to  operate  ferries 
between  the  city  and  Staten  Island  (Chap.  182,  Laws  of  1839;  Chap. 
363,  Laws  of  1845;  Chap.  257,  Laws  of  1848).  give  no  right  to  the  cor- 
porations so  organized  to  interfere  with  the  franchises  of  the  city,  and 
before  they  could  lawfully  operate  their  ferries  they  were  bound  to 
acquire  the  right  from  the  city. 

Also,  ?ield.  that  where  lessees  from  the  city  were  engaged  in  operating 
ferries  between  the  city  and  Staten  Island,  it  was  no  defense  in  an 
action  against  one  operating  such  a  ferry  in  violation  of  the  rights  of 
the  city,  that  it  had  not  lawfully  established  a  ferry  to  said  island  or 
executed  a  legal  lease;  that  a  mere  wrong-doer  was  not  in  a  position  to 
assail  the  action  of  the  city,  and  could  not  appropriate  its  franchises 
because  it  had  not  in  the  management  of  them  observed  the  provisions 
of  its  charter;  aiid  that  it  was  sufficient  to  authorize  a  judgment  restrain- 
ing such  an  invasion  of  its  ri.^hts  for  the  city  to  show  that  ferries, 
adequate  for  the  public  convenience,  were  in  fact  established  and 
operated;  and  so.  that  its  duties  to  the  public  as  owner  of  the  franchises 
had  been  discharged. 

Also,  held,  the  fact  that  the  defendant  in  such  an  action  had  a  coasting 
license  did  not  give  it  authority  to  invade  the  ferry  franchises  of  the 
city. 

Also,  held,  that  persons  who  had  merely  chartered  steamboats  to  the 
company  operating  the  unlawful  ferry,  to  be  used  in  the  business,  did 
not  violate  the  rights  of  the  city  and  were  not  proper  parties  to  the 
action 
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Also,  held,  that  others  who  were  mere  servants  or  agents  of  said  com- 
pany, while  they  might  in  the  discretion  of  the  court  be  joined  as 
defendants,  were  not  necessaiy  parties,  and  that  this  court  could  not 
review  a  dismissal  of  the  complaint  as  to  them. 

(^gued  April  28, 1887;  decided  June  7, 1887.) 

These  were  cross  appeals  from  a  judgment  of  the  Gfeneral 
Term  of  the  Superior  Court,  entered  upon  an  order  made 
December  16,  1886,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff  against  defendant,  the  Independent  Steamboat  Com- 
pany, and  against  ])laintiff  in  favor  of  the  other  defendants, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

JSI^oah  Dcmis,  James  McNamee  and  Adoljph  L.  Pi/ncoffs  for 
defendant,  appellant.  Where  an  ancient  document,  such  aa  a 
grant  affecting  public  rights  or  interests  is  to  be  construed, 
and  there  exists  any  difference  of  opinion  as  to  its  extent  and 
meaning,  contemporaneous  construction  by  official  acts,  or 
omissions  to  act,  or  in  grants  affecting  the  same  subject 
matter,  or  usage  or  admissions,  form  the  beet  and  most  con- 
vincing authority  to  which  appeal  can  be  made  for  a  correct 
interpretation.  (Dwarris  on  Statutes,  693  ;  People  v.  Maurcm^ 
5  Den.  389,  396 ;  People  v.  Dayton,  55  N.  T.  375  ;  Canajoa  v. 
Trevmo,  6  Wall.  785 ;  Goodyear  v.  Caryy  4  Blatchf.  271 ; 
Smith  V.  People^  47  N.  Y.  339  ;  £aston  v.  Pickersgill,  55  id. 
816 ;  Knapp  v.  Warner^  57  id.  668 ;  Drummond  v.  Attor- 
ney-Oeneral^  2  H.  of  L.  Cases,  681.)  Any  ambiguity  in  a  grant 
of  privileges  must  operate  against  the  grantee  and  in  favor 
of  the  public.  {Mayor,  eto.^  v.  Broadway  R.  R,  Go.^ 
97  N.  Y.  281 ;  Langdon  v.  Mayor,  etc.,  93  id.  14,  8 ;  Mille 
V,  St,  Clair  Go.,  8  How.  [U.  S.],  569 :  Fanning  v.  Crregoire^ 
16  id.  524;  Auburn  <&  Gato  P.  R.  y.  Douglass,  9  N.  Y.44; 
Ghas.  River  Bridge  v.  Warren  Bridge,  11  Pet.  545; 
LeUon  v.  Goode,  14  Law  T.  Rep.  (N.  S.),  298 ;  Martvn  v. 
WaddeU,  16  Pet.  411 ;  JSast  Hartf.  v.  Bartf.  Go.,  10  How. 
[U.  S.],  531 ;  People  ex  rel.  McGarthy  v.  French,  10  Abb. 
[N.  C],  418;  GutzweUler  v.  People,  14  111.  142;  People  v. 
Mayor,  etc.,  32  Barb.  102.)    The  lefijislature  ot  the  State  has 
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not  regarded  the  Montgomerie  charter  ajs  conferring  power 
on  the  city  of  New  York  to  establish  ferries  to  and  from 
Staten  Island.  (Laws  of  1845,  chap.  3G3;  Laws  of  1848, 
chap.  257 ;  Laws  of  1839,  chap.  182.)  A  ferry  to  an  opposite 
shore  and  its  franchises  are  lawful.  It  is  not  necessary  that  the 
same  party  shall  have  a  right  of  ferriage  both  ways.  It  is  only 
necessary  that  the  grantee  have  or  acquire  a  right  of  landing 
on  the  shores.  (Conway  v.  Taylor' 8  Exr'a.  1  Black.  603 ; 
People  V.  Babcocky  11  Wend.  587 ;  Powers  v.  Athens^  99 
X.  Y.  592.)  A  grant  of  a  ferry  to  an  island  does  not  carry  the 
whole  island  and  all  its  franchises  to  the  grantee.  {Newton  v. 
CabUU,  12  C.  B.  [N.  S.],  32  ;  13  id.  864 ;  Vhaa.  Biver  Bindge  v. 

Warren  Bridge^  11  Pet.  471.)  A  mere  grant  of  a  ferry  by  gen- 
eral terms,  must,  from  its  nature,  be  confined  to  the  landing 
places  and  the  route  through  the  water  between  them.  (1  RuflE. 
8  c  30 ;  2  Inst.  58 ;  1  Mod.  104 ;  Willes,  206,  1  Selk.  357  \ 
2  Amst.  614;  10  Price,  369,410,  453;  1  Dow.  P.  C.  322; 
Hopkins  V.  G.  iT.  Biv.  Co.  L.  K.  2  Q  B.  D.,  224;  Price 
V.  Knott,  8  Or.  443 ;  MaUhewa  v.  Peache,  5  E.  &  B.  566.) 
The  lease  to  the  Eapid  Transit  Railroad  Company  is  not 
only  void  for  transcending  the  power  of  the  city  to  grant  and 
of  the  company  to  take,  and  because  it  gives  the  right  to  run 
ferries  to  no  defined  landing  and  to  no  terminus  of  the  rail- 
road company,  but  also  because  it  attempts  to  create  a  monopoly 
altogether  beyond  that  of  a  ferry,  whicli  cannot  lawfully  be 
done  by  the  city.  (Burrill's  Law  Diet ;  Charles  Bwer 
Bridge  Case,  11  Pet.  620,  622 ;  Alexandria  Ferry  Co.  v. 

Wischj  73  Mo.  657 ;  Hartford  Bridge  Co.  v.  Union  Ferry 
Co.  29  Conn.  210 ;  Mills  v.  Learn,  2  Or.  215 ;  Prise  v. 
KnoU,   8  id.,  438 ;  Letton  v.  Goode,  14  L.  T.  [K  S.]  298 ; 

Wyckoff  v.  Queens  County  Ferry  Co.  52  N.  Y.  32 ;  White  v. 

Wvnnisimmet  Co.,  7  Cush.  155  ;  The  Garden  City^  26  Fed. 
Rep.  766,  770  ;  Langdon  v.  Mayor,  etc.,  93  K  Y.  155 ;  Hop- 
kins v.  Gt  N.  R.  Co.,  L.  R.,  2  Q.  B.  D.  224.)  General 
commerce  between  States  or  portions  of  States  is  not  to  be 
restricted  or  limited  because  some  one  has  a  ferry  riglit  which 
may  be  or  has  been  incidentally  affected  by  such  commerce. 
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{Conway  v.  Taylor^ s  Ex^ra^  1  Black.  603.)  No  injunction  can 
be  granted  in  this  suit  unless  the  case  of  the  complaint  is 
made,  and  no  penal  law  of  the  State  binds  the  hands  or  shuts 
the  months  of  the  appellants  from  asserting  any  and  every 
defense  in  their  power  to  make  or  confer  any  right  of  action 
on  the  respondents.  {Charlea  River  Bridge  v.  Warren  Bridge^ 
11  Pet.  623.) 

James  C.  Carter  for  plaintiff.  An  actually  existing 
ferry  between  designated  points  is  a  piece  of  property 
susceptible  of  seizin  or  possession.  The  plaintiffe  were,  by 
their  license,  in  possession,  under  color,  at  least,  of  title,  and 
with  no  objection  on  the  part  of  the  State.  The  defendants  had 
no  color  of  title.  No  one  can  run  a  ferry  without  the  license  of 
the  State.  (P<>w?<?r  v.  J.^Aen«,  99  N.  Y.  593 ;  Chenango  Bridge 
Co,  V.  Paige^  83  id.  178.)  A  possessory  action  at  law  for 
damages  for  disturbing  a  ferry,  would  not  afford  complete 
relief.  {Blissert  v.  Sart^  Willes,  508 ;  Peter  v.  Kef\daly 
6  B.  &  C.  703.)  The  gift  and  the  control  of  such  franchises 
is  within  the  reserved  authority  of  the  States.  {Conway  v 
Taylor's  Exfr,  1  Black.  603;  Oihhonsf  v.  Ogden,  9  Wheat.  1.) 
Any  exercise  by  the  city  of  New  York  of  the  power 
by  the  Montgomerie  charter  conferred  to  establish  future 
ferries  would  be  valid.  {Coster  v.  Brushy  25  Wend.  628 ; 
Aiken  v.  Western  B.  Co.  20  N.  Y.  370.)  The  power  to 
establish  future  ferries  must  still  subsist  in  the  sovereign,  being 
a  governmental  power  and  duty  which  cannot  be  surrendered. 
{People  V.  Mayor ^  eto.^  32  Barb.  102.)  It  is  exclusive  by  its 
very  nature,  whether  so  declared  by  their  grant  or  not.  (CAas. 
River  Bridge  Co.  v.  Warren  Bridge,  13  Pet.  420, 620.)  Where 
governmental  powers  are  accompanied  by  grants  of  property, 
or  property  rights,  they  are  not  subject  to  revocation.  {Aiken 
V.  Western  R.  Co.,  supra ;  Benson  v.  Mayor,  etc.,  10  Barb. 
323;  1  Hoffman's  Estate  and  Rights  of  New  York,  273  ; 
Maycyr,  etc.  v.  N.  E.  Transfer  Co.  14  Blatch.  189 ;  Kent's 
Notes  to  Olty  Charter,  note  30.)  A  ferry  is  a  highway,  and 
the  establishment  of  it  is  botli  a  governmental  franchise  and  a 
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governmental  duty.  (Woohych  on  Ways,  217.)  The  words 
**  opposite  shores,"  as  used  in  tlie  Montgomerie  charter,  mean 
surrounding  shores.  {Hussey  v.  Fieldy  1  Gale,  165,  169  , 
1  Abb,  Law.  Die.,  491.)  Such  a  grant  as  was  made  to  the 
city  by  the  Montgomerie  charter  must  be  construed  m  the 
mode  best  calculated  to  secure  its  public  objects.  {In  re 
Alton  WoodSy  4  Rep.  45.) 

W,  W.  JdacFarland  for  plaintiff.  A  franchise  of  ferry 
is  an  incorporeal  hereditament,  and,  in  judgment  of  law, 
real  property.  {Conway  v.  Taylor^ 8  Ex.^  1  Black.  603, 
632 ;  3  Kent's  Coram,  side  page  458 ;  Patrick  v.  EuffnerSy  2 
Kob.  209  ;  Aiken  v.  West  R,  H.  Corp.,  20  N.  Y.  370  ,  Smith 
V.  Harhins,  2  Ired.  Eq.  613 ;  In  re  Fay,  15  Pick.  252 ;  2 
Wash,  on  Real  Prop.,  269;  Doty  v.  Qorham,  5  Pick. 
487;  Chambers  y.  Fv/ry,  1  Yates,  16;  Cooper  \,  Smith,  ^ 
Serg.  &  R.  26 ;  Mayor,  etc.  v.  N,  Y,  &  S.  I.  Ferry  Co.,  40 
Supr.  Ct.  245,  246.)  Incorporeal  property,  such  as  a  frahchise 
of  a  ferry,  admits,  in  legal  intendment  of  the  same  exchisive 
possession  as  tangible  property,  whether  real  or  personal,  and 
in  all  cases  what  in  law  amounts  to  possession  depends  in  the 
main  upon  the  nature  of  the  property  and  of  its  use.  {.Beahp- 
land  V.  McKeen,  28  Pa.  124 ;  70  Am.  Dec.  715 ;  Hamilton 
V.  Scull,  25  Mo.  165  ;  69  Am.  Dec.  460;  Ford  v.  Wilson^ 
35  Miss.  490 ;  72  Am.  Dec.  137.)  Possession  as  against  an 
intruder  constitutes  title.  (Holmes  on  Com.  Law,  244;. 
Phillimore,  Private  Law  among  the  Romans,  114 ;  Corp.  oj 
Hastings  v.  IvaU,  L.  R.  19  Eq.  598 ;  13  Moak's  Eng.  Dec. 
501,  525;  Alexander  v.  Hard,  64  N.  Y.  228;  LitUejohn  v. 
AUrill,  94  id.  619  ;  Tate  v.  Southard,  3  Hawks,  119 ;  14  Am. 
Dec.  578 ;  Green  v.  Kellum,  23  Penn.  St.  254 ;  62  Am. 
Dec.  332;  Watson  v.  Oregg,  10  Watts,  589;  36  Am.  Dec. 
176;  Conyers  v.  Keenan,  4  Ga.  308;  48  Am.  Dec.  226; 
Beverly  v.  Burke,  9  Ga.  440;  54  Am.  Dec.  351;  Dyson 
V.  CoUick,  5  B.  &  Aid.  328;  Co7^.  of  Hastings  v.  Ivall 
L.  R.,  19  Eq.  558;  13  Moak's  Eng.  Dec.  501.)  The  plaintiffs 
w>re  in  possession.     {Ogden  v.  Gibbons^  4  Johns.  Ch.  160 ; 
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3  Blackgt.  Com.  229 ;  2  Washb.  on  R.  Prop.  270.)  Ancient 
grants  are  interpreted  by  modem  usage.  {Beaufort  v.  Corp. 
of  Swansea,  3  Ex.  413;  Corp.  of  Hastings  v.  Ivall,  13 
Moak's  Eng.  Rep.  526.)  The  rule  that  public  grants  should 
be  construed  strictly  as  against  the  grantee  the  defendants 
cannot  invoke,  for  it  applies  as  between  the  immediate  parties, 
not  to  those  claiming  under  them.  {Coleman  v.  Beach,  97 
N.  Y.  545.)  Plaintiff's  title  to  the  franchises  is  good. 
{Mayor,  etc.,  v.  N.  Y.  cfe  S.  I.  Fen^y  Co.,  40  Supr.  Ct.  232 ; 
May  or  ^  etc,  v.  Ft  Lee  Pari,  etc.,  64  How.  30  ;  Coster  v. 
Brush,  25  Wend.  627;  Mayor,  etc.,  v.  N.  Y.  <&  N.  E. 
Transfer  Co.,  14  Blatch.  159.)  It  is  not  material  in  what 
capacity  the  plaintiff  took  its  title  to  the  franchise  in  its 
public  character  and  as  one  of  the  agencies  of  the  sovereign 
power,  or  in  its  other  capacity  being  iu  respect  to  proprietary 
rights  and  interests,  as  between  itself  and  the  State,  that  of 
a  private  and  not  a  public  corporation.  {Aiken  v.  West.  R. 
R.  Corp.  20  N.  Y.  370  ;  Mintum  v.  Larone,  23  How.  [U.  S.] 
435  ;  Benson  v.  Mayor,  etc.,  10  Barb.  223,  234 ;  2  Kent's 
Com.  275;  Bailey  \.  Mayor,  etc.,  3  Hill,  531,  540;  People 
v.  Mayor,  etc.,  32  Barb.  112.)  Tlie.  possession  of  a  United 
States  license  under  the  navigation  laws  has  nothing  to  do 
with  the  question.  {Conway  v.  Taylyr,  1  Black,  603  ;  Star  in 
v.  mw  York,  115  U.  S.  248.) 

James  McNamee  and  Adolph  L.  Pincoffs  for  John  H. 
Starin,  and  others,  respondents.  When  the  president,  treasurer 
or  directors  of  a  corporation  are  made  parties  to  a  suit  to  enjoin 
certain  action  taken  by  the  corporation,  the  rule  is  to  consider 
their  joinder  as  purely  nominal.  {Pond  v.  Sibley,  7  Fed.  Rep., 
129 ;  Hatch  v.  Chicago,  R.  I.  <&  P.  R.  R.  Co.,  6  Blatch.  114 ; 
Grocer  v.  Swain,  29  Hun,  454.)  It  was  not  within  the  power 
of  the  crown  to  grant  as  a  private  property  right  the  exclusive 
right  to  ferry  between  two  islands  generally  without  any  cor- 
responding obligation  to  establish  ferries,  or  to  delegate  irrevo- 
cably the  right  to  control  navigation.  {Newton  v.  Cuhitt^  1 2 
C.  B.  [N.  S,]  32 ;   13  C.  b.  [K  S.]  564 ;   Ilopkiiis  v.  Gt.  N. 
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JSw.  Co.,  L.  R.,  21  Q.  B.  D.  223 ;  Smith  v.  OUy  of  Rock., 
92  N.  Y.  463.)  A  grant  of  the  right  to  establish  ferries 
between  two  islands  generally  without  pointing  out  particular 
landing  places,  cannot  be  considered  as  conferring  any  private 
property  right,  or  to  be  a  grant  of  "  a  ferry."  Such  a  con- 
struction would  be  repugnant  to  the  nature  of  a  ferry.  {New- 
tan  V.  Oubitt,  12  C.  B.  [N.  S.]  32;  13  C.  B.  [N.  S.]  864; 
Matthews  v.  Peache,  5  E.  *&  B.  546 ;  Price  v.  Knott,  8  Ore. 
443.)  If  the  grant  in  the  Montgomerie  charter  was  merely  of 
a  public  right,  the  State  had  the  right  to  revoke  it,  and  it  has 
exercised  this  right  as  far  as  ferries  to  Staten  Island  are  con- 
cerned, even  if  they  were  originally  embraced  within  such 
grant.  (Laws  of  1846,  chap.  363 ;  Laws  of  1848,  chap.  257, 
Benson  v.  Mayor,  etc,,  10  Barb.  223 ;  People  v.  Mayo7\  etc,, 
32  id.  102 ;  Mayor,  etc.  v.  If,  T.  <&  S.  I.  Ferry  Co.^  40 
Supr.  Ct.  241, 248 ;  Darlington  v.  Mayor,  etc.,  31  N.  Y.  164.) 
If  the  grant  in  the  Montgomerie  charter  be  considered  as  con- 
ferring any  private  property  rights  to  ferries  it  must  be  strictly 
construed,  as  such  rights  are  in  the  nature  of  a  monopoly. 
{C.  li.  Bridge  v.  Warren  Bridge,  11  Pet.  545 ;  Avium  cfe 
a  p.  P.  V.  Douglas,  9  N.  Y.  444 ;  Letton  v.  Goode,  14  L.  T. 
[N.  S.]  298.)  Coteraporaneous  construction  of  the  Mont- 
gomerie charter  as  to  the  ferry  riglits  of  the  city,  and  acts  in 
pari  materia  by  provincial  and  city  authorities  are  admissible 
to  show  the  true  nature  and  extent  of  such  rights  as  contem- 
poraneous evidence  and  as  admissions  against  interest. 
{People  V.  Dayton,  55  N.  Y.  375 ;  Canajos  v.  Trevino,  6 
Wall.  785  ;  Smith  v.  PeopU,  47  N.  Y.  339 ;  Power  v.  Vil. 
of  Athens,  99  id.  601 ;  People  v.  Mauran,  5  Dem.  389, 396 ; 
Knapp  V.  Warner,  57  N.  Y.  668  ;  Mayor  v.  Hart,  95  id.  451.) 
The  result  of  the  relief  sought  by  the  plaintiff,  viz.,  of  a  decree 
permanent  by  enjoining  the  defendants  from  conducting,  with- 
out license  from  the  plaintiffs,  the  transportation  business 
between  New  York  and  Staten  Island  in  the  mode  in  which 
it  has  been  conducted  would  be  to  hamper  inter-state  com- 
merce, in  violation  of  the  provisions  of  the  Constitution  and 
laws  of  the  United  States.     {Oloucester  Ferry  Co,  v.  Penn., 
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114  U.  S.  203;  "  The  Daniel  Ball,''  10  Wall.  557.)  The 
defendants  are  not  engaged  in  running  a  ferry,  but  in  the 
ordinary  business  of  transportation  and  in  the  coasting  trade. 
{Steamloat  Co.  v.  Livingston,  3  Cow.  754  ;  "  Hazel  Kirk,''  25 
Fed.  Eep.  708.)  If  a  State  franchise  only  is  being  violated, 
the  State  authorities  in  civil  or  penal  actions  can  alone  prose- 
cute the  offender.  {0.  R,  Bridge  v.  Warr^  Bridge,  11  Pet. 
623 ;  General  Ferry  Act  of  March,  1779,  1  Webster,  163  ; 
2R.  L.  [1813]  210.) 

Eabl,  J.  This  action  was  commenced  to  restrain  the  defend- 
ants from  maintaining  and  operating  a  ferry  between  the  city 
of  New  York  and  Staten  Island. 

The  plaintiffs  allege  in  their  complaint  that  under  what  is 
called  the  Montgomerie  charter,  the  city  of  New  York  has 
the  exclusive  ownership  of  the  ferry  franchise  between  it  and 
Staten  Island,  and  the  exclusive  right  to  establish  and  regulate 
the  ferries,  with  power  to  let,  sell  or  otherwise  dispose  of 
them  ;  that  in  violation  of  its  rights,  the  defendants  were 
operating  a  ferry  between  New  York  and  Staten  Island, 
and  that  they  thus  intercepted  and  unlawfully  appro- 
priated profits,  rents  and  ferriage  fees  which  belonged  to  it ; 
that  before  the  commencement  of  the  action  it  had  duly  estab- 
lished a  ferry  between  it  and  Staten  Island,  which  it  had 
leased  to  the  Staten  Island  Rapid  Transit  Railroad  Company 
for  a  term  of  years,  expiring  on  the  1st  day  of  May,  1893,  and 
that  under  and  in  consideration  of  such  lease,  it  received  from 
the  Railroad  Company  an  annual  rent  of  $10,000  for  wharf 
privileges,  together  with  fourteen  and  one-quarter  per  centum 
of  the  gross  receipts  of  the  ferry  franchise  ;  that  by  reason  of 
the  unlawful  operation  of  the  ferry  by  the  defendants,  the 
revenues  and  profits  of  the  ferry  established  and  leased  by  it 
were  seriously  diminished,  and  that  unless  the  defendants  were 
restrained  from  their  unlawful  operation  of  the  ferry,  it  would 
suffer  great  damage  and  injury;  and  the  plaintiffs  prayed 
judgment  that  the  defendants  and  each  and  every  of  them, 
and  their  agents  and  servants,  be  restrained  by  the  order  and 
SicKELs  — Vol.  LXI.      2 
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injunction  of  the  court  from  operating  a  ferry  between  the 
city  and  Staten  Island,  and  that  an  account  might  be  taken  of 
the  damages  suffered  by  the  city  by  reason  of  the  unlawful 
operation  of  the  ferry  by  the  defendants. 

Besides  other  matters  and  defenses  alleged  in  their  several 
answei-s,  the  defendants  put  in  issue  the  claim  of  the  city  of 
the  exclusive  ownership  of  the  ferry  franchise  between  it  and 
Staten  Island,  and  its  exclusive  right  to  lease  the  ferries, 
and  denied  that  they  were  operating  any  ferry,  and  alleged 
that  they  were  engaged  in  the  transportation  of  goods,  mer- 
chandise and  paseengers  upon  the  public  waters  between 
Staten  Island  and  New  York  with  steamboats,  duly  enrolled 
and  licensed  under  the  laws  of  the  United  States  for  carrying 
on  a  coasting  trade. 

The  issues  thus  framed  were  brought  to  trial  at  a  Special 
Term  of  the  Supreme  Court,  which  decided  the  case  in  favoi* 
of  the  plaintijffs  as  against  the  Independent  Steamboat  Com- 
pany, and  dismissed  the  complaint  as  to  the  other  defendants. 
A  judgment  was  entered  against  the  Independent  Steamboat 
Company  perpetually  restraining  it  from  operating  any  ferry 
between  the  city  and  Staten  Island,  and  adjudging  that  it 
should  pay  to  the  city  for  the  damages  caused  to  it  for  its 
unlawful  acts,  the  sum  of  $338.73,  besides  the  costs  of  the 
action.  From  the  judgment  entered  upon  the  decision  of  the 
Special  Term  against  it,  the  Independent  Steamboat  Company 
appealed  to  the  General  Term,  and  the  plaintiffs  appealed 
from  so  much  of  the  judgment  as  was  adverse  to  them. 

In  the  consideration  of  this  case,  it  is  important  firet  to 
determine  what  a  ferr^'  is.  In  a  general  sense  it  is  a  highway 
overnarrow  waters.  In  2  Washburn  on  Ileal  Property  (3d  ed.) 
269  it  is  said :  "  Ferries,  that  is,  rights  of  carrying  passengers 
across  streams,  or  bodies  of  water  or  arms  of  the  sea,  from 
one  point  to  another,  for  a  compensation  paid  by  way  of  a 
toll,  are,  by  common  law,  deemed  to  be  franchises,  and  cannot 
in  England  be  set  up  without  the  king's  license,  and  in  this 
country  without  a  grant  of  the  legislature  as  representing  the 
sovereign  power,  and  do  not  belong  to  the  riparian  proprietors 
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of  the  soil."  A  ferry  fraucliise  is  property,  an  incorporeal 
hereditament,  and  as  sacred  as  other  property.  {Conway  v. 
Taylor^ 8  Ex^rs^  1  Black.  603).  And  the  right  to  a  ferry  does 
not  depend  npon  the  right  to,  or  the  property  in  the  waters 
over  which  it  passes,  or  in  the  soil  nnder  the  water,  or  upon 
the  shore  at  either  end  of  the  ferry.  {Fwy^  Petitioner^  etc.y 
15  Pick.  243,  253.)  A  ferry  is  a  continuation  of  the  highway 
from  one  side  of  the  water  over  which  it  passes  to  the  other, 
and  is  for  the  transportation  of  passengers,  or  of  travelei's 
with  their  teams  and  vehicles  and  such  other  property  as  they 
may  carry  or  liave  with  them.  {Broodnox  v.  Baker ^  94: 
N.  C.  675.)  Jn  a  strictly  ferry  business,  property  is  always 
transported  only  with  the  owner  or  custodian  thereof ;  and 
ferrymen  who  do  nothing  but  a  ferry  business,  and  have 
nothing  but  a  ferry  franchise  are  bound  to  transport  no  other 
property;  and  in  the  transportation  of  pereons  with  their 
property,  they  are  not  under  the  obligations  of  a  common 
carrier,  but  are  bound  only  to  due  care  and  diligence. 
( Wyckoff  V.  Queens  County  Ferry  Co,,  52  N.  Y.  32.)  But 
they  may  combine,  and  usually  do  combine,  with  the  ferry 
business,  the  business  of  a  common  carrier,  carrying  freight 
and  merchandise  without  the  presence  of  the  owner  or  cus- 
todian like  other  carriers  engaged  in  the  transportation  of 
such  freight ;  and  as  to  such  freight,  they  are  under  the 
duties  and  obligations  of  a  common  carrier.  As  ferrymen, 
they  are  under  a  public  duty  to  transport  with  suitable  care 
and  diligence  all  persons  with  or  without  their  vehicles  and 
other  property ;  and  as  common  carriers,  it  is  their  duty  to 
carry  all  freight  and  merchandise  delivered  to  them. 

No  one  has  the  right  to  set  u]>  a  public  ferry  and  charge 
tolls  for  the  transportation  of  persons  and  property  without  the 
license  of  the  sovereign.  And  at  common  law,  it  is  believed, 
that  one  so  doing  was  guilty  of  a  crime,  and  he  could  be  pro- 
ceeded against  by  writ  of  qrto  warranto  /  and  so  by  our  Penal 
Code,  it  is  enacted  that  "  a  pereon  who  maintains  a  ferry  for 
profit  or  hire  upon  any  waters  within  this  State  without 
authority  of  law,  is  punishable  by  a  fine  not  exceeding  $25  for 
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each  time  of  crossing  or  running  such  ferry."  (§  416.)  And 
any  person  who  invades- the  franchise  of  another  by  running 
a  ferry  is  liable  for  any  damage  he  causes  such  other  person, 
and  may  be  restrained  by  the  judgment  of  a  competent  court. 
The  owner  of  a  ferry  franchise  is  bound  to  exercise  his  fran- 
chise for  the  public  convenience,  and  if  he  fails  to  do  so,  his 
franchise  may  be  forfeited  by  the  soverign  for  nonuser,  and  -*^l 
at  common  law  he  could  be  indicted.  If  he  fails  to  establish 
and  maintain  a  ferry,  he  could  not  in  a  civil  action  restrain 
any  other  person  from  operating  the  ferry,  or  recover  any  but 
nominal  damages  for  his  so  doing.  No  court  would  restrain 
the  operation  of  a  ferry  which  was  demanded  by  the  public 
convenience,  simply  because  the  franchise  belonged  to  another 
who  neglected  or  refused  to  use  it.  So,  also,  if  the  owner  of 
an  exclusive  ferry  franchise  does  not  establish  sufficient 
accommodations  for  the  public,  he  may  be  proceeded  against 
by  the  sovereign  and  compelled  to  discharge  his  public  duties, 
or  his  franchise  may  be  forfeited. 

It  is  therefore  undisputed  that  if  the  plaintiffs  liave  the 
ferry  franchise  which  they  claim,  and  the  defendant,  the 
Independent  Steamboat  Company,  had  established  and  was 
engaged  in  operating  a  ferry  between  New  York  and  Staten 
Island,  tlien  this  judgment  was  right  and  ought  to  be 
affirmed. 

Manhattan  Island,  afterward  the  city  of  New  York,  is  an 
island,  formed  by  the  Hudson  River  on  the  one  side,  and 
Spuyten  Duyvel  Creek,  and  the  Harlem  and  East  Rivers  on 
the  other  sides  ;  and  Staten  Island  is  in  the  waters  south  of 
New  York,  the  nearest  point  of  which  is  about  five  miles  there- 
from. It  is  about  fourteen  miles  in  length,  eight  miles  in  width 
at  its  widest  point,  and  contains  about  fifty  square  miles. 

The  first  charter  of  the  city  of  New  York  was  granted  by 
Governor  Nicolls  on  the  12th  of  June,  1665,  but  it  contained 
nothing  on  the  subject  of  ferries.  On  the  27th  of  April,  1 686, 
Thomas  Dongan,  Lieutenant-Governor  of  New  York,  under 
King  James  the  Second,  gave  to  the  city  of  New  York  what 
is  known  as  the  Dongan   charter,  granting  a  ferry  which  liad 
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before  been  established,  now  known  as  Fnlton  Ferry,  from 
New  York  city  to  Long  Island,  defining  the  boundaries  and 
jurisdiction  of  the  city  and  granting  full  power  "  to  establish, 
appoint,  order  and  direct  the  establishing,  making,  laying  out, 
ordering,  amending  and  repairing  of  all  streets,  lanes,  alleys, 
highways,  water-courses,  ferries  and  bridges  in  and  throughout 
the  said  city  of  New  York  and  Manhattan's  Island."  On  the  23d 
of  January,  170S,  Cornelius  Seberingh,  of  Nassau,  now  Long 
Island,  presented  to  Viscount  Cornbury,  Governor  of  the 
Provinces  of  New  York  and  New  Jersey,  a  petition  indorsed 
by  many  citizens,  for  letters-patent  for  another  ferry  between 
the  city  and  Nassau  Island,  to  the  south  of  Fulton  Ferry,  On 
tlie  5th  of  February,  1708,  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York  presented  their  petition  ta 
Governor  Cornbury,  protesting  against  the  grant  of  any 
ferry  as  prayed  for  by  Seberiugh,  on  the  groimd  that  the  ferry 
between  the  city  and  Nassau  Island  had  been  theretofore 
granted  to  them  by  the  Crown,  and  was  now  their  property, 
and  that  to  grant  the  petition  of  Seberingh  would  destroy  their 
ancient  ferry  and  remove  the  chief  income  and  support  of  the 
corporation.  This  petition  led  to  the  refusal  of  Seberingh's 
request,  and  a  petition  of  the  city,  presented  April  8,  1708, 
effected  the  granting  of  what  is  known  as  the  Cornbury  charter^ 
dated  April  19, 1708.  That  charter  was  asked  for  and  granted 
upon  the  theory  previously  expressed  in  a  petition  by  the 
mayor,  aldermen  and  commonalty  to  Governor  Cornbury  in 
1702,  that  the  Dougan  charter  gave  only  one  ferry,  which 
extended  beyond  the  limits  and  jurisdiction  of  the  city,  viz. : 
the  one  now  called  Fulton  Ferry ;  and  the  Cornbury  charter^ 
therefore,  extended  that  grant  so  as  to  include  the  land  under 
water  to  high-water  mark  on  the  Nassau  Island  side  as 
far  south  as  Red  Hook,  and  the  right  to  establish  other  ferries 
between  the  shores  of  Manhattan  and  Nassau  Islands  as  far 
south  as  that  point.  On  the  6th  of  November,  1712,  the 
petition  of  John  Dove  and  Jolm  Bellu^,  of  Richmond  county, 
which  embraced  Staten  Island,  to  Robert  Hunter,  governor 
of  the  provinces  of  New  York  and  New  Jersey,  praying  for 
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a  license  to  the  end  that  they  might  not  be  molested  in  oper- 
ating their  ferry  from  Sand  Bay  on  the  easternmost  part  of 
Kiehmond  connty  to  New  York  city.  Long  Island,  and  other 
adjacent  places,  was  read  in  the  governor's  council.  It  is 
apparent  that  the  ferry  was  already  in  operation.  On  April  2, 
1713,  Governor  Hunter  directed  the  preparation  of  letters 
patent  to  the  petitioners  for  a  ferry  as  prayed  for,  between 
Staten  Island  and  New  York  city,  and  Staten  Island  and 
Long  Island,  for  a  term  of  twenty  years ;  and  on  that  day 
such  letters-patent,  with  the  right  to  receive  ferriage  fees,  were 
accordingly  granted  to  Dove  and  Bellue.  In  1730,  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York  petitioned 
John  Montgomerie,  governor  of  the  provinces  of  New  York 
and  New  Jersey,  for  a  new  charter  confirming  and  adding  to 
their  rights  and  privileges.  In  their  petition  they  represented 
that  the  city  "  had  grown  large  and  populous  and  had  a  fair 
prospect  of  a  numerous  accession  of  inhabitants."  And 
among  other  things  they  prayed  that  "  the  corporation  afore- 
said may  have  the  sole  power  and  authority  of  appointing 
ferries  around  this  island,  with  the  profits,  benefits  and 
advantages  arising  therefrom,  with  such  fees  as  shall  be  regu- 
lated by  act  of  assembly  "  Thereafter,  the  governor's  council 
agreed  that  the  petition,  as  presented,  should  be  granted,  with 
eome  modifications.  The  petition  as  to  the  ferries  was  agreed 
to  except  that  the  fees  of  ferriage  should  be  such  as  should  be 
appointed  by  the  governor  and  council,  or  hy  act  of  assembly. 
Thereupon,  Governor  Montgomerie  directed  his  majesty's 
attorney-general  for  the  province  of  New  York  to  prepare  a 
patent  for  a  charter  to  the  city  pursuant  to  the  petition,  and 
the  report  of  the  council  thereon  made  and  allowed  and 
approved  by  the  governor.  Thereafter,  in  the  same  year,  the  let- 
ters patent,  called  the  Montgomerie  charter,  were  executed 
under  the  great  seal  of  the  province  of  New  York  and  delivered  to 
the  city  of  New  York.  That  charter,  among  other  things,  con- 
tained in  section  15  the  following  provision :  "  And  we  do  fur- 
ther, for  us,  our  heirs  and  successors,  give,  grant  and  confirm 
unto  the  mayor,  aldermen  and  commonalty  of  the  said  city  of 
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New  York,  and  their  successors  forever,  that  the  common  council 
of  the  said  city,  for  the  time  being,  or  the  major  part  of  them  (but 
110  otlier  person  or  persons  whomsoever,  without  the  consent, 
grant  or  license  of  the  said  common  council  of  the  said  city, 
for  the  time  being,  or  the  major  part  of  them),  from  time  to 
time,  and  at  all  times  hereafter,  shall  and  may  have  the  sole, 
full  and  whole  power  and  authority  of  settling,  appointing, 
establishing,  ordering  and  directing,  and  shall  and  may  settle, 
appoint,  establish,  order  and  direct  such  and  so  many  ferries 
around  Manhattan's  Island,  alias  New  York  Island,  for  the 
cai-rying  and  transporting  people,  horses,  cattle,  goods  and 
chattels  from  the  said  Island  of  Manhattan's  to  Nassau  Island, 
and  from  thence  back  to  Manhattan's  ;  and  also  from  the  said 
Island  Manhattan's  to  any  of  the  opposite  shores  all  around 
the  same  island,  in  such  and  so  many  places  as  the  said  com^ 
mon  council,  or  the  major  part  of  them  shall  think  fit,  who 
have  hereby,  likewise,  full  power  to  let,  set  or  otherwise  dis- 
pose of,  all  or  any  of  such  ferries,  to  any  person  or  persons 
whomsoever  ;  and  the  rents,  issues,  profits,  ferriages,  fees  and 
other  advantages  arising  and  accruing  from  all  and  every  such 
ferries,  we  do  hereby  fully  and  freely  for  us,  our  heirs  and 
successor,  give  and  grant  unto  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York,  aforesaid,  and  their 
successors  forever,  to  have,  take,  hold  and  enjoy  the  same  to 
their  own  use,  without  being  accountable  to  us,  our  heirs  or 
successors,  for  the  same  or  any  part  thereof." 

The  sovereign  was  competent  to  grant  and  the  city  to  receive 
these  ferry  franchises.  Such  a  franchise  is  property,  and  the 
sovereign  power  is  just  as  able  to  make  an  irrevocable  grant  of 
it  as  of  any  other  property.  If  it  can  grant  a  ferry  franchise 
for  a  term  of  years,  it  can  do  so  forever.  By  so  doing  it  does 
not  part  with  any  political  or  governmental  function.  It  still 
may  regulate  the  conduct  of  the  ferry  for  the  public  good 
and  control  the  tolls  to  be  charged ;  and  it  can  resume  the 
proprietary  right  '"n  the  franchise  only  by  exercising  the  right 
of  eminent  domain  or  by  forfeiture  enforced  through  regular 
judicial  proceedings.     By  this  grant  the  city  did  not  merely 
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receive  the  political  right  to  establish  and  regulate  ferries,  but 
it  received  the  property  in  the  ferry  francliises  as  it  received 
the  other  property  granted  to  it  by  its  various  charters; 
and  we  do  not  find  any  evidence  in  the  record  that  what  it  so 
received  it  has  ever  lost  or  been  deprived  of. 

The  principal  point  to  be  determined  in  this  case  is  the 
meaning  of  the  words  contained  in  the  fifteenth  section,  '*  the 
opposite  shores  all  around  the  same  island,"  the  contention  of 
the  defendants  being  that  the  shores  of  Staten  Island  are  not 
opposite  shores  within  the  meaning  of  the  grant. 

At  the  date  of  the  Montgomerie  charter  Staten  Island  con- 
tained about  1,800  inhabitants,  and  the  city  of  New  York 
about  8,000.  New  York  was  then  a  growing  and  enterpris- 
ing city  with  a  brilliant  future  before  it,  and  there  was  no 
other  organized  community  of  any  considerable  importance 
in  its  vicinity.  It  was  an  island,  to  be  reached  only  by  cross- 
ing the  waters  which  surrounded  it.  The  ferry  which  it 
already  owned  to  Long  Island  yielded  a  large  shai*e  of  the 
revenue  needed  for  the  expenses  of  the  city  government. 
There  had  been  other  applications  by  individuals  for  ferry 
franchises,  which  might  and  probably  would  interfere  with 
the  revenues  which  the  city  was  then  receiving,  and  which 
might  divert  revenues  which  were  needed  by  the  city  or 
miglit  come  to  it  for  its  municipal  expenses  if  it  owned  and 
could  control  all  the  ferry  franchises  around  the  city.  There 
was  just  as  much  reason  for  bestowing  upon  the  city  all  the 
ferry  franchises  around  it  as  the  ferry  franchises  to  Long 
Island.  There  was  no  reason  whatever,  while  conferring 
upon  it  all  the  other  ferry  franchises,  for  excepting  those 
between  it  and  Staten  Island.  A  ferry  was  already  in  exist- 
ence between  it  and  that  island,  and  hence  the  ferry  franchises 
between  it  and  that  island  could  not  have  escaped  the  atten- 
tion of  those  who  asked  for  and  who  made  the  grant.  In  its 
petition  the  corporation  prayed  for  the  exclusive  ferry  fran- 
chises "  around  the  island."  The  minutes  of  the  governor's 
council  show  that  the  language  of  the  petition  was  carefully 
scnitfnized,  and  they  recommended  that  the  exclusive  ferry 
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franchises  "around  tlie  island,"  without  any  limitation  or 
qualification,  should  be  granted.  The  governor  approved 
the  action  of  his  council  and  ordered  the  attorney-general  to 
prepare  a  grant  in  pursuance  thereof.  There  is  no  indication 
whatever  that  he  intended  to  make  any  change  in  what  the 
council  had  thus  agreed  to  and  recommended,  and  the  infer- 
ence is  that  the  attorney-general,  having  no  independent 
authority  of  his  own  to  vary  or  limit  the  terms  of  the  pro- 
posed grant,  meant  to  embody  in  the  grant  or  charter  what 
the  governor  and  council  had  agreed  to.  He  was  oixiered  to 
prepare  a  charter,  giving  to  the  city  the  exclusive  ferry  fran- 
chises "all  around  the  island,"  and  we  must  suppose  he 
intended  to  obey  that  order,  and  that  the  language  which  he  used 
was  intended  to'  embrace  the  feiTy  franchises  all  around  the 
city.  The  language  used  indicates  a  plain  intention  to  grant 
such  ferry  franchises,  and  the  words  ''  opposite  shores  "  may 
have  been  inserted  because  under  the  Dongan  charter  the  city 
had  the  right  "  to  establish  ferries  and  bridges  in  and  through- 
out the  said  city  of  New  York  and  Manhattens  Island,"  and 
the  words  "  opposite  shores  "  may  have  been  inserted  to  dis- 
tinguish the  ferries  granted  under  the  Montgomerie  charter 
from  those  previously  granted  under  the  Dongan  charter. 
The  language  as  to  the  ferries  in  the  Dongan  charter  was  not 
without  meaning,  as  there  was  at  that  time  upon  Manhattan 
Island  a  body  of  water  two  miles  in  circumference  and 
fifty  feet  deep,  having  its  outlet  in  the  Hudson  river, 
covering  land  where  the  commerce  of  a  continent 
now  ebbs  and  flows.  But  ferries,  in  a  broad  and  gen- 
eral sense,  always  nin  across  narrow  waters  between 
opposite  shores.  A  highway  comes  to  the  water  on  one  side 
and  crosses  by  a  ferry  to  the  other  side,  which,  according  to 
tlie  common  and  ordinary  use  of  language,  may  be  called  the 
opposite  side.  Thus  from  whatever  point  a  ferry  could  be 
operated  to  or  from  the  city,  it  would  be  from  one  side  of 
the  water  to  the  opposite  shore  on  the  other  side.  The  per- 
sons who  were  concerned  with  this  grant  of  ferry  franchises 
SicKKLS  —  Vol.  LXT.        3 
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■did  not  intend  to  limit  the  riglit  of  tlie  city  to  ferries  from 
43ome  point  in  the  city  to  a  point  diametrically  opposite. 
They  were  concerned  with  a  grant  for  all  time,  and  the  plain 
purpose  was  to  secm*e  to  the  city  all  tlie  ferry  franchises  to 
and  from  it. 

Onr  construction  of  the  fifteenth  section  of  the  charter  as 
to  ferries  is  made  still  clearer  by  a  reference  to  tlie  language 
of  section  37.  That  is  the  section  in  which  property  rights 
are  expressly  granted  to  the  city.  It  grants  the  City  Hall 
and  jail,  market-houses,  the  great  dock,  crane,  wharf,  sewer, 
powder-house,  "  and  the  ferry  and  ferries  on  both  sides  of 
the  East  river,  and  all  the  ferries  now  and  hereafter  to  be 
established  all  around  the  island  of  Manhatten's,  and  the  man 
agement  and  rule  of  and  all  fees,  feri'iages  and  perquisites  to 
the  same  or  any  part  thereof  belonging  or  to  belong ;  and 
also  the  ferry-house  on  Nassau  Island,  with  the  barns,  stables, 
pens  or  pounds,  and  lot  of  ground  thereto  belonging,  and 
also  all  the  grounds,  soil  and  land  between  high  water  and  low 
water  mark  on  the  said  island  of  Nassau  from  the  east  side 
of  the  place  called  Wallaboute  to  the  west  side  of  Red  Hook , 
and  also  to  make  laws  and  rules  for  the  governing  and  well 
ordering  of  all  the  ferries  now  erected  or  estabHshed,  or 
liereafter  to  be  erected  or  established  around  the  said  island 
of  Manhatten's."  Whatever  doubt  there  might  be  as  to  the 
meaning  of  section  16  read  alone,  is  removed  when  its 
language  is  considered  in  connection  with  the  language  of 
section  37,  in  which  there  is  no  limitation  of  ferry  franchises 
to  opposite  shores,  but  in  .which  such  franchises  are  granted 
all  around  the  island. 

We  are,  therefore,  of  opinion  that  it  is  reasonably  certain, 
taking  into  consideration  the  topographical  situation  of  the 
c'ity,  all  the  circumstances  attending  the  grant,  the  language 
used  in  the  various  documents,  the  two  sections  of  the  charter, 
and  the  purpose  apparently  sought  to  be  accomplished,  that 
the  intention  was  that  the  city  should  have  the  exclusive 
ferry  franchises  all  around  the  city,  including  the  ferry 
f  ranoliises  between  it  and  Staten  Island. 
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We  do  not  fail  to  recognize  the  rule  of  the  common  law 
which  requires  that  all  gratuitous  grants  by  the  sovereign  of 
exclusive  privileges  and  franchises  should  be  strictly  construed, 
And  that  any  ambiguity  in  such  grants  must  operate  against 
the  grantee  and  in  favor  of  the  sovereign  or  the  public. 
{Lwiigdon  v.  Mayo7\  etc.y  93  N.  Y.  129 ;  Mayor ^  etc,^  v.  Broad- 
way^  de.^  R.  li.  Co.^  97  N.  Y.  275.)  But  this  common  law  rule, 
in  its  strictness,  is  not  fully  applicable  to  the  grant  of  a  ferry 
franchise,  Ixscause  that  is  never  without  consideration,  for  it 
imposes  upon  the  grantee  the  obligation  to  maintain  a  ferry 
with  suitable  accommodations  for  the  convenience  of  the  pub- 
lic {HuBsey  v.  Fidd^  Gale,  164;  Letton  v.  Goody  14  Law 
Times  Rep.  [X.  S.],  298);  and  for  the  further  reason  that 
the  charter  itself  enjoins  that  it  shall  in  all  things  "  be  con- 
€trued,  taken  and  expounded  most  benignly  and  in  favor  of 
and  for  the  most  and  greatest  advantage,  profit  and  benefit  of 
the  said  mayor,  commonalty  and  the  city  of  New  York."  The 
-question  is,  what  did  the  sovereign  which  owned  these  fran- 
<;hise6  and  had  the  right  to  grant  them  mean  by  the  language 
used  ?  And  so  far  as  there  is  any  ambiguity  in  that  language, 
the  injunction  of  the  sovereign  is  that  it  shall  be  construed 
most  benignly  and  favorably  to  the  city. 

But  while  there  is  scarcely  a  doubt  as  to  the  meaning  Ol  the 
language  used,  yet  that  meaning  is  not  so  absolutely  certain 
that  there  is  not  room  for  construction.  The  defendants, 
therefore,  claim  that  to  ascertain  the  meaning  of  the  language, 
And  the  extent  and  operation  of  the  grant,  resort  may  be  had 
to  the  practical  interpretation  given  tc  the  grant  by  the  subse- 
quent acts  and  conduct  of  the  parties  in  reference  thereto. 
{People  V.  Maiirauy  5  Denio,  389;  Goody ei'  v.  Carry ^  4 
Blatch.  271  ;  Smith  v.  People,  47  N.  Y.  330,  339 ;  Easton  v. 
PiokeragiUy  65  id.  315;  Knapp  v.  Wamei\  57  id.  668; 
Powers  V.  Village  of  Athens,  99  id.  592,601 ;  Duke  of  Beaufort 
V.  Corporation  of  Stoansey,  3  Exch.  413;  Hastings  v.  Ivall, 
L.  R.  19  Eq.  598 ;  Canajor  v.  Trehind,  6  Wall.  785  ;  Drumr 
mond  V.  AtVy-Geii'l,  2  H.  of  L.  681 ;  Mayor,  etc.,  v.  Hart,  95 
^-  Y.  443, 451.)    If  tlie  practical  construction  of  the  charter  by 
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the  parties  interested,  as  evidenced  by  their  acts,  as  to  the 
ferry  franchises  granted  thereby,  liad  been  uniform,  it  would 
have  been  entitled  to  great,  if  not  controlling  weight.  But  if 
that  construction  has  not  been  uniform,  and  if  the  acts  of  the 
parties  interested  indicate  conflicting  views  and  speak  an  uncer- 
tam  language  and  thus  simply  raise  doubts,  then  they  furnish 
no  aid  whatever,  and  throw  no  liglit  upon  our  researches  into 
the  meaning  of  the  provisions  of  the  charter.  It  is  to  be 
noticed,  in  the  first  place,  that  no  one  ever  expressly  disputed 
the  exclusive  riglit  of  the  city  to  these  ferry  franchises  prior 
to  1878,  when  the  defendant  Starin  fii-st  disputed  it.  Thefa«t 
that  the  city,  at  any  time,  asserted  its  exclusive  right  to  these 
ferry  franchises  is  of  far  greater  significance  than  the  fact  that 
on  one  or  many  occasions  it  failed  to  assert  or  enforce  its  right. 
The  city  might,  on  many  occasions,  from  favoritism,  corrup- 
tion or  inattention  on  the  part  of  its  officers,  or  because  the 
ferry  franchises  were  not  eufliciently  valuable  to  receive 
attention,  omit  to  assert  and  enforce  its  rights.  But  omission 
to  assert  its  rights,  or  passive  submission  to  the  invasion 
thereof,  can  have  but  little  bearing  m  the  construction  of  this- 
grant.  When,  however,  the  city,  from  time  to  time,  asserted 
and  exercised  its  right,  claiming  the  exclusive  franchise,  such 
acts  sliow  beyond  question  how  the  city  understood  its  rights 
under  the  charter. 

One  or  more  ferries  between  New  York  and  Staten  Island 
were  in  operation  at  the  date  of  the  Montgomerie  charter. 
On  the  24th  of  November,  1747,  one  De  Hart,  of  Staten 
Island,  presented  a  petition,  not  to  the  city,  but  to  the  gover- 
nor of  the  colony  of  New  York  under  the  crown,  stating 
that  he  had  been  actually  engaged  in  conducting  a  ferry  from 
Staten  Island  to  New  York,  and  that  other  residents  of  Staten 
Island  had  threatened  to  set  u]i  other  ferries  to  the  injury  of 
his  ferry  and  praying  his  majesty's  letters-patent  to  erect  his 
ferry  into  a  public  ferry,  and  also  a  grant  of  certain  vacant 
and  unpatented  land  between  high  and  low-water  mark.  At 
that  time  Chief  Justice  De  Lancy,  who  is  supposed  to 
have  been  chiefly  instrumental  in  procuring  for  the  city  the 
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Montgomerie  charter,  and  Edward  Holland,  the  mayor  of 
the  city,  were  niembere  of  the  governor's  council.  A  petition 
and  caveat  in  opposition  to  the  petition  of  De  Hart  by  owners 
of  property  on  Staten  Island  and  by  persons  who  had  been 
used  to  carry  travelers  frona  that  island  to  the  city,  were  pre- 
sented to  the  governor.  On  the  7th  of  December,  1748,  one 
Soloman  Comes,  who  had  purchased  De  Hart's  farm  and 
water  front,  and  who  had  kept  up  the  transportation  business 
between  that  point  and  the  city,  renewed  De  Hart's  petition 
to  the  governor,  asking,  however,  not  only  the  ferry  franchise 
but  also  the  land  between  high  and  low-water  mark  for  one 
mile  on  each  side  of  his  water  front.  The  petitioner  and  the 
parties  opposed  were  heard  by  counsel  on  several  different 
days  before  the  governors  council,  and  after  a  full  hearing 
the  council  advised  the  governor  to  grant  the  petition ;  and 
on  the  14th  of  August,  1749,  his  majesty's  letters -patent  for 
the  ferry  thus  recommended  were  granted  to  Comes.  They 
granted  to  him  the  soil  between  high  and  low  water  mark  as 
prayed  for,  and  the  exclusive  franchise  of  a  ferry  between 
his  land  and  the  land  for  one  mile  westward  thereof  and  the 
city  for  "  twenty-one  years  and  from  the  expiration  of  said 
term  until  letters-patent  should  be  obtained  for  the  establish- 
ing or  keeping  of  a  ferry  or  ferries  within  the  mile  or  limits 
aforesaid." 

It  is  undoubtedly  a  very  significant  fact,  of  which  no  satis- 
factory explanation  can  be  given,  that  this  petition  should 
have  been  presented  to  the  governor  .and  not  to  the  city,  and 
that  these  letters-patent  should  have  been  granted  by  the 
governor,  representing  the  crown,  and  that  the  rights  of  the 
city  to  these  franchises  under  the  Montgomerie  charter  should 
thus  have  been  entirely  ignored.  As  the  mayor  of  the  city  was 
a  member  of  the  governor's  council,  this  petition  and  the  action 
thereon  must  have  been  fully  known  to  the  city,  and  yet  no  pro- 
test seems  to  have  been  made  by  the  city  against  it.  But  the 
city  up  to  that  time  had  not  yet  established  any  ferry  between 
New  York  and  Staten  Island,  and  it  may  have  been  supposed 
that  until  the  city  chose  to  exercise  its  franchise  the  concurrent 
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power  in  reference  thereto  remained  in  the  Crown.  At  that 
time  the  franchise  could  probably  not  be  made  a  source  of 
profit  to  the  city,  and  it  may  have  been  supposed  tliat  it  never 
could  be  made  a  source  of  revenue,  and  therefore  it  may  be 
that  the  city  did  not  deem  it  important  to  intervene  or  pro- 
test. But  one  of  the  main  features  of  the  petition  and  the 
letters-patent  was  the  title  to  the  land  between  high  and  low- 
water  mark.  That  was  deemed,  evidently,  one  of  the  essential 
incidents  to  the  ferry  franchise  prayed  for,  and  the  city  was 
powerless  to  grant  that,  and  that  may  furnish  the  reason  why 
the  petition  was  presented  to  the  governor  instead  of  the  city. 
But  whatever  the  reason  was  for  the  action  of  the  governor 
and  his  council  in  granting  these  letters-patent,  it  does  not 
appear  that  in  the  proceedings  resulting  in  the  patent  any  one 
questioned  or  disputed  the  right  of  the  city  under  the  Mont- 
gomerie  charter.  It  does  not  appear  that  any  ferry  was  set 
up  or  run  by  Comes  under  his  patent,  nor  what  became  of  the 
ferry  franchise  thus  granted  to  him ;  and  it  is  not  claimed 
that  it  is  now  in  existence  in  the  ownership  of  any  one.  It 
is  diflScult  at  this  late  day,  after  the  lapse  of  nearly  140  years, 
to  determine  precisely  what  significance  the  granting  of  these 
letters-patent  to  Comes  should  have.  If  there  were  nothing 
more,  and  particularly  if  the  other  acts  of  the  sovereign  power 
and  the  city  were  in  harmony  with  this,  the  defendants  would 
have  much  reason  for  the  construction  of  the  Montgomerie 
charter  for  which  they  contend.  But  five  years  and  one-half  after 
the  granting  of  the  letters-patent  to  Comes,  on  January  16, 
1756,  at  a  meeting  of  the  common  council  of  the  city  of  New 
York,  presided  over  by  the  mayor,  Edward  Holland,  who  was 
a  member  of  the  governor's  council  at  the  time  of  the  grant- 
ing of  the  letters-patent  to  Comes,  a  committee  was  appointed 
"  to  enquire  into  the  properest  method  for  the  erecting  and 
establishing  of  a  ferry  to  and  from  this  city  to  Staten  Island 
and  any  other  place."  On  the  seventh  of  March  thereafter, 
at  a  meeting  of  the  common  council,  the  committee  thus 
appointed  unanimously  reported  "  that  it  is  their  opinion  the 
best  and  properest  method  to  let  and  to  establish  said  ferry  is 
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to  treat  with  those  persons  living  on  Staten  Island  who  have 
a  grant  from  the  crown  to  ferry  from  said  island  to  this  city^ 
or  any  other  persons  who  incline  to  farm  said  ferry."  The 
report  was  I'ead  and  approved  by  the  common  council,  and  the 
same  persons  were  appointed  ^'  a  committee  to  treat  with 
proper  persons  for  the  letting  of  the  ferry  to  be  erected  and 
established  to  and  from  this  citj'  to  Staten  Island  or  any  other 
place  for  a  term  of  years,  not  exceeding  five,  and  make  report 
thereof  to  this  board  with  all  convenient  speed."  This  action 
of  the  common  council  is  very  significant.  It  shows  that  the 
members  thereof,  including  Mayor  Holland,  understood  that 
the  city  possessed  the  right  to  farm  and  let  the  ferries  between 
New  York  and  Staten  Island ;  and  they  clearly  did  not  sup- 
pose that  they  were  invading  the  prerogatives  of  their  sovereign 
in  assuming  to  establish  and  control  such  ferries.  As  the  city 
did  not  own  any  landing  place  on  Staten  Island,  it  was  doubt- 
less deemed  best  to  treat  with  persons  living  there  who  had 
landing  places,  and  who  but  a  short  time  before  had  received 
the  ferry  grant  from  the  crown.  The  intention  evidently  was 
to  give  any  persons  who  were  then  operating  the  ferry  the 
preference ;  bnt  if  such  pereons  refused  to  deal  with  the  city 
then  the  intention  was  to  farm  the  ferry  to  any  persons 
who  were  inclined  to  take  it.  Here  was  a  very  significant 
assertion  on  the  part  of  the  city  of  its  ownership  and! 
right  to  control  the  ferry  franchises  between  the  city  and 
Staten  Island.  The  records  of  the  common  council  do  not 
show  any  subsequent  report  of  the  final  committee  appointed 
to  treat  for  the  letting  of  the  ferry  or  that  the  action  of  the 
common  council  resulted  in  the  establishing  of  any  ferry. 
There  is  no  evidence  that  any  action  was  thereafter  taken  by  the 
common  council  until  March,  1785,  when  the  ferries  from  the 
city  to  Staten  Island  were  put  up  for  sale  at  vendue,  and  sold 
for  the  tenn  of  three  years  for  twenty  pounds  per  year. 
From  1823  to  1831,  the  city  had  a  tenant  who  ran  a  ferry 
from  the  city  to  the  north  shore  of  Staten  Island  eight  years. 
From  1827  to  the  commencement  of  this  action,  it  had  tenants 
who  had  been  running  a  ferry  from  the  east  shore  of  Staten 
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Island  fifty-seven  years ;  and  from  1877  to  the  commencement 
of  this  action  it  had  tenants  who  ran  a  ferry  which  it  estab- 
lished in  1875  to  the  north  shore  of  Staten  Island  seven  yeare. 
It  is  undoubtedly  true  that  from  1730  to  1875,  unauthorized 
ferries  were  from  time  to  time  run  between  the  city  and 
Staten  Island.  But  during  most  of  the  time  the  population 
of  Staten  Island  was  so  small,  and  the  traflSc  and  intercourse 
between  it  and  New  York  so  unimportant  that  the  city  could 
not  derive  any  revenue  by  assuming  control  of  the  ferries.  The 
public  convenience  was  served  if  ferries  were  maintained  and 
operated  by  any  one.  During  a  large  portion  of  the  time  the 
city  received  some  revenue,  which  may  have  been  deemed 
satisfactory,  from  the  rental  of  slips  and  wharves  to  persons 
who  were  operating  the  ferries.  But  during  all  this  time, 
with  the  single  exception  of  the  grant  to  Comes,  the  sovereign 
authority  never  assumed  to  control  or  interfere  with  the  ferry 
franchises  between  the  city  and  Staten  Island,  and  no  one  but 
the  city  assumed  the  right  to  establish  ferries  and  let  them. 
At  all  times  after  1730,  whenever  the  city  saw  fit  to  assume 
control  over  the  ferries  to  Staten  Island,  or  to  establish  them,  or 
to  create  revenue  by  leasing  tliem,  it  asserted  its  authority  over 
tliem  without  any  question  or  denial  of  its  right  from  any  quarter. 

There  is  nothing,  therefore,  in  the  contemporaneous  or 
subsequent  treatment  of  these  ferries  by  the  city  or  in  the 
practical  construction  of  the  grant  contained  in  the  Mont- 
gomerie  charter,  as  evidenced  by  tlie  acts  of  the  city,  or  of 
the  sovereign,  which  in  any  way  limits  the  fair  import  of  the 
language  contained  in  the  grant.  The  subsequent  history  of 
these  ferries  to  which  we  have  referred  shows  quite  plainly 
that  the  city  has  at  all  times  claimed  the  feriy  franchises 
between  it  and  Staten  Island,  but  has  not  at  all  times  seen  fit 
to  assert  its  claim.  An  appeal  to  such  history,  therefore,  in 
no  way  sustains  the  contention  of  the  defendants. 

Our  attention  has  been  called  to  several  acts  of  the  legis- 
lature which  are  supposed  to  impugn  the  exclusive  right  of 
the  city  to  the  ferry  franchises  between  it  and  Staten  Island ; 
and  they  are  chapter  182  of  the  Laws  of  1839 ;  chapter  363 
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of  the  Laws  of  1845  ;  chapter  267  of  the  Laws  of  1848. 
These  acts  were  all  similar,  and  their  simple  purpose  was  to 
create  corporations  to  operate  ferries  between  the  city  and 
Staten  Island.  But  they  gave  no  right  to  the  corporations 
thus  organized  to  interfere  with  the  franchises  of  the  city,  or 
with  the  property  of  the  littoral  owners  on  Staten  Island. 
Before  the  corporations  thus  formed  could  operate  their 
ferries,  they  were  just  as  much  bound  to  acquire  the  right 
from  the  city  as  owner  of  the  feny  franchises  to  operate  the 
ferries  as  they  were  bound  to  acquire  property  for  landing 
places  at  both  ends  of  the  ferry. 

It  may  be  that  the  legislature  did  not  have  in  mind  the 
rights  of  the  city  when  tliese  acts  were  passed,  else  they 
would  have  expressly  saved  such  rights,  as  they  did  in  the 
acts,  chapter  315,  Laws  of  1849;  chapter  680,  Laws  of  1873, 
and  chapter  193,  Laws  of  1884.  But  it  cannot  be  assumed 
that  the  legislature  intended,  by  the  acts  of  incorporation 
referred  to,  to  unlawfully  confiscate  or  interfere  with  tlie 
property  rights  of  the  city. 

Our  conclusion,  therefore,  is,  that  the  city  had  the  exclusive 
ownership  of  the  ferry  franchises  between  it  and  Staten 
Inland  and  the  right  to  establish,  control  and  receive  the  rev- 
enues of  all  the  ferries  between  the  two  places. 

A  further  point  is  made  on  behalf  of  the  defendants  that  the 
city  had  not  lawfully  established  a  ferry  to  Staten  Island,  and 
that  it  had  not  executed  a  legal  lease  of  any  ferry  to  the  Staten 
Island  Rapid  Transit  Railroad  Company.  The  resolution 
establishing  the  ferry  and  the  lease  are  assailed  upon  various 
grounds  which  it  is  not  important  particularly  to  notice.  It 
is  sufficient  that  the  city  owned  all  the  ferry  franchises 
to  Staten  Island,  and  that  it  was  engaged  in  operating  a  ferry 
between  it  and  several  places  on  the  shores  of  that  island  under 
a  contract  which  gave  it  a  share  of  the  profits  of  the  business. 
The  defendants  were  wrong-doers,  having  no  right  whatever 
to  operate  a  ferry  between  the  same  points  on  Staten  Island 
and  the  city,  and  they  are  not  in  a  position  to  assail  the  reso- 
lution or  the  lease  or  the  arrangement  between  the  city  and 
SlOKBLS — ^YoL.  LXL         4 
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the  railroad  company.  If  the  resolution  or  lease  is  illegal  or 
invalid,  the  question  of  the  validity  of  the  one  or  the  other 
may  be  raised  by  the  lessor  or  the  lessee,  or  possibly  by  the 
suit  of  a  taxpayer,  or  the  attorney-general  in  the  name  of  the 
people  against  the  proper  parties.  But  a  mere  wrong-doer, 
having  no  rights  whatever,  cannot  appropriate  the  franchises 
of  the  city  because  it  has  not,  in  the  mangement  of  them, 
observed  the  provisions  of  its  charter.  It  is  sufficient  as  against 
these  defendants  that  ferries  were  in  fact  established  and 
operated  and  thus  that  the  duties  of  the  city  as  owner  of  the 
franchises  to  the  public  were  discharged. 

If  the  city  had  failed  to  establish  or  cause  to  be  operated 
any  ferry  for  the  public  accommodation  from  any  of  the 
places  between  which  and  the  city  of  New  York  the  Inde- 
pendent Steamboat  Company  was  operating  its  ferry,  we 
would  have  had  a  different  question  to  deal  with.  But  no 
complaint  is  made  that  the  ferry  service  between  Staten 
Island  and  the  city  is  not  adequately  performed  under  the 
city  for  the  public  convenience. 

It  cannot  reasonably  be  questioned  that  the  Independent 
Steamboat  Company  was  operating  a  ferry  between  the  city 
and  Staten  Island.  It  was  engaged  at  regular  times,  with 
boats  adapted  to  the  purpose,  in  transporting,  in  consideration 
of  tolls  paid,  travelers,  with  and  without  their  personal  property, 
over  the  waters  between  the  city  and  that  island.  So  far  it 
was  engaged  in  the  ferry  business,  and  its  coasting  license 
gave  it  no  authority  to  invade  the  ferry  franchises  of  the  city. 
But  it  also  carried  on  tlie  business  of  a  common  carrier  of 
freight  between  the  city  and  the  island,  and  that  business  it 
could  do  without  any  wrong  to  the  city.  The  judgment, 
therefore,  against  the  steamboat  company  is  too  broad,  as  it 
restrains  the  company  from  transporting  any  property 
between  the  city  and  Staten  Island,  whether  such  property 
be  transported  merely  as  freight  or  with  the  owner  or  custo- 
dian who  accompanies  the  same. 

The  judgment  of  the  court  below  dismissing  the  complaint 
as  to  all  the  defendants  but  the  steamboat  company  should 
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not  be  disturbed.  Those  of  the  defendants  who  merely 
chartered  boats  to  the  steamboat  company,  to  be  used  in  it& 
business,  did  not  violate  the  rights  of  the  plaintiff  and  were 
in  no  sense  proper  parties  to  the  action.  The  other  defend- 
ants, who  were  mere  agents  and  servants  of  the  steamboat 
company,  were  not  necessary  parties,  because  they  could  be 
restrained  by  any  injunction  issued  a^inst  the  principal  and 
master.  {Pond  v.  Si^y,  7  Fed.  R.  129;  Davis  v.  The 
Mayor  of  New  York^  1  Duer,  451 ;  High  on  Injunctions, 
§§  1435,  1438, 1440.)  While  the  agents  and  servants  in  such 
a  case  may  be  joined  as  defendants,  they  need  not  necessarily  be 
joined,  and  as  the  court  below  has  not  deemed  their  presence 
in  this  action  as  parties  defendant  necessary  or  important,  wo 
have  no  occasion  to  interfere  with  its  determination  in  that 
respect. 

In  the  very  able  and  laborious  briefs  submitted  to  us,  and 
in  the  arguments  of  the  learned  counsel,  many  views  were 
expressed  which  we  are  not  able  to  notice  particularly  with- 
out exceeding  the  reasonable  limits  of  a  judicial  opinion.  We 
have  given  them  careful  attention  and  think  we  have  written 
enough  to  justify  the  conclusion  which  we  have  reached. 

The  judgment  of  the  General  Term  should,  upon  the 
appeal  of  the  Independent  Steamboat  Company,  be  modified 
as  to  the  restraint  imposed  upon  that  company,  so  as  to 
restrain  it  only  from  maintaining  and  operating  any  ferry 
between  the  city  and  Staten  Island  ;  and,  as  so  modified,  the 
judgment  should  be  affirmed,  without  costs  to  either  party 
upon  that  appeal.  Upon  the  appeal  of  the  plaintiffs  from  so 
much  of  the  judgment  as  dismissed  the  complaint,  the  judg- 
ment should  be  affirmed,  with  one  bill  of  costs  to  the 
respondents. 

All  concur. 

Judgment  accordingly. 
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Statement  of  case. 

The  Matok,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  Bespondent,  v.  The  New  Jersey  Steamboat 
Navigation  Company,  Appellant. 

A  ferry  may  be  established  and  operated  over  intervening  waters  where 
they  are  not  so  wide  but  that  they  can  be  traversed  at  regular  and  brief 
intervals  by  boats  adapted  to  a  ferry  business. 

There  is  nothing  in  the  nature  of  a  ferry  business  which  requires  that  a 
ferry  shall  be  operated  from  but  one  place  on  one  shore  to  a  single 
place  upon  the  opposite  shore. 

Under  the  grant  to  the  city  of  New  York  of  ferry  franchises  by  the 
Montgomerie  charter,  the  cUy  has  authority  to  establish  a  ferry  to  run 
from  one  place  in  the  city  to  several  places  on  Staten  Island. 

The  city,  however,  in  the  discharge  of  its  duty  as  tho  owner  of  said 
franchises,  is  not  bound  to  have  more  than  one  terminus  for  its  Staten 
Island  ferries  in  this  city,  unless  it  is  made  to  appear  that  more  than 
one  is  needed  for  the  accommodation  of  the  public. 

In  an  action  to  restrain  defendant,  the  N.  J.  S.  T.  Co.,  from  infringing 
upon  the  ferry  franchises  belonging  to  the  said  city  between  it  and 
Staten  Island,  it  appeared  that  defendant  was  engaged  in  carrying 
passengers  to  and  from  the  city,  its  boats  stopping  in  going  and  return- 
ing at  several  places  on  Staten  Island  and  at  two  places  in  New  Jersey, 
the  round  trip  being  about  twenty-four  miles.  HMf  that  the  business 
of  defendant  did  not  lose  its  character  as  a  ferry  business  because  its 
boats  stopped  on  the  New  Jersey  shore;  that  while  in  the  carriage  of 
passengers  from  one  place  on  the  New  Jersey  shore  or  the  Staten  Island 
shore  to  another  on  the  same  shore,  it  was  simply  doing  the  business 
of  a  common  carrier  as  its  boats  did  not  pass  over  intervening  waters, 
it  was  engaged  in  a  ferry  business  between  every  point  at  which  its 
boats  touched  for  passengers  and  the  city;  that  so  far  as  it  was 
thus  operating  a  ferry  between  the  city  and  Staten  Island  it  was  unlaw- 
fully infringing  upon  the  ferry  franchises  of  the  city;  and  that  a  judg- 
ment restraining  such  unlawful  acts  was  proper. 

Also,  held,  the  fact  that  the  terminus  of  defendant's  ferry  in  the  city  was 
at  a  private  pier,  seven-eighths  of  a  mile  distant  from  the  ferry  ter- 
minus established  by  the  city,  did  not  affect  the  character  of  defend- 
ant's acts  as  an  unlawful  intrusion  upon  the  rights  of  the  city. 

(Argued  April  28.  1887  ;  decided  June  7.  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  December  16,  1886,  which  affirmed  a  judgment 
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in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

This  action  was  brought  to  restrain  an  alleged  infringement 
upon  the  ferry  franchises  of  the  city  of  New  York  by 
defendant,  the  ISTew  Jersey  Steamboat  Navigation  Company, 
in  running  a  ferry  between  said  city  and  Staten  Island. 

The  complaint  alleged  and  the  court  found,  in  substance, 
that  the  city,  in  the  exercise  of  the  ferry  franchises  granted 
to  it  under  and  by  the  Montgomerie  charter,  had  duly  estab- 
lished a  ferry  between  the  foot  of  Whitehall  street,  in  the 
city,  and  various  places  named  on  Staten  Island  and  had 
leased  the  same ;  that  said  defendant  was  unlawfully  engaged 
in  operating  a  ferry  between  the  city,  and  Staten  Island, 
thereby  intercepting  and  unlawfully  appropriating  ferriage 
fees  belonging  to  the  city. 

Further  facts  are  stated  in  the  opinion. 

Noah  Davia^  James  McNamee  and  Adolph  Z.  Pincoffs 
for  appellant.* 

James  G,  Carter  and  W.  TF".  MacFarland  for  respondent.* 

£asl,  J.  The  opinion  in  the  case  against  the  Independent 
Steamboat  Company  covers  substantially  all  the  questions 
which  arise  in  this  case,  and  but  little  more  needs  now  to  be 
written.  The  complaints  in  both  cases  are  substantiaUy  alike, 
and  so  are  the  judgments  rendered,  except  that  the  individual 
defendants  in  this  case  were  by  their  own  consent  enjoined 
with  the  other  defendants  and  they  have  not  appealed. 

The  ferry  established  by  the  city,  and  operated  under  it, 
ran  between  the  foot  of  White  Hall  street  in  the  city  and 
New  Brighton,  Sailors'  Snug  Harbor,  West  Brighton,  Port 
Richmond,  Elm  Park,  all  places  on  the  north  shore  of  Staten 
Island ;  and  the  unauthorized  ferry  operated  by  the  Independent 
Steamboat  Company  ran  between  pier  18  on  the  Hudson 
river  in  the  city,  and  the  same  places  on  the  shore  of  Staten 
Island.     The  ferry  operated  by  the  New  Jersey  Steamboat 

*  The  points  in  this  case  were  substantially  the  same  as  those  in  Mayor  y^ 
Statin  {ante,  p.  1): 


30  Mayor,  etc.,  of  N.  Y.  v.  K  J.  S.  N.  Co.     '      [June, 

Opinion  of  the  Court,  per  Earl,  J. 

Transportixtion  Company  started  from  the  same  pier  in  the 
city,  and  ran  thence  to  the  city  of  Bayon  in  the  State  of 
New  Jersey,  on  the  north  shore  of  the  Kill  Von  Kull  to 
West  Brighton,  thence  to  Port  Richmond,  thence  to  Elm 
Park,  and  thence  to  Elizabeth  Port,  New  Jersey,  then  it 
returned,  stopping  at  the  same  places,  to  the  same  pier,  the 
round  trip  being  about  twenty-four  miles. 

The  right  of  the  defendant  to  operate  a  ferry  between  the 
city  and  any  places  on  the  coast  of  New  Jersey  is  not  involved 
in  this  action.  The  sole  question  is  whether  it  had  the  right 
to  operate  the  ferry  between  the  city  and  Staten  Island. 

The  fact  that  the  terminus  of  the  ferry  in  the  city  was  at 
a  private  pier  seven-eighths  of  a  mile  distant  from  the  ferry 
terminus  established  by  the  city,  can  make  no  difiEerence. 
The  city,  in  the  discharge  of  its  duty  as  the  owner  of  the 
ferry  franchises,  was  not  bound  to  have  more  than  one  terminus 
for  its  Staten  Island  ferries  in  the  city.  It  is  not  shown  nor 
claimed  that  more  than  one  was  needed  there  for  the  accom- 
modation of  the  public;  and  it  does  not  appear  that  pas- 
sengers and  freight  were  not  sufficiently  accommodated  by  the 
terminus  established  by  the  city. 

The  distance  of  Elm  Park,  or  even  of  Elizabeth  Port, 
from  the  city  is  not  so  great  tliat  a  ferry  could  not  be  estab- 
lished and  operated  between  it  and  the  city.  Ferries  to 
Elizabeth  Port  have  been  operated  and  known  as  ferries  for 
more  than  100  years,  and  it  appears  never  to  have  been 
doubted  that  ferries  could  be  operated  between  the  two  places. 

It  is  impossible,  in  a  general  way,  to  specify  to  what  distance, 
over  intervening  waters,  ferries  may  be  operated.  A  ferry 
could  not  be  established  between  New  York  and  Boston  or  New 
York  and  Newport  or  Philadelphia.  The  distance  would  be  too 
great  and  the  business  of  transporting  passengers  and  freight 
between  such  distant  places  would  be  that  of  common-carriers 
upon  public  waters.  But  when  the  intervening  waters  are 
not  wide  and  can  be  traversed  at  regular  and  brief  intervals 
by  boats  adapted  to  a  ferry  business,  there  can  be  no  question 
that  ferries  may  be  established  and  operated. 
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The  business  of  the  defendant  did  not  lose  its  character  as 
a  ferry  business  because  its  boats  in  their  passages  stopped  at 
places  upon  the  New  Jersey  shore  as  well  as  at  places  upon 
the  Staten  Island  shore.  It  was  undoubtedly  engaged  in  a 
ferry  business  between  every  point  at  which  its  boats  touched 
for  passengers  and  the  city.  In  tho  carnage  of  i>assengers 
from  one  place  on  the  New  Jersey  shore  or  the  Staten  Island 
«hore  to  other  places  on  the  same  shore,  it  was  simply  doing 
the  business  of  a  common  carrier  as  its  boats  did  not  pass  over 
intervening  waters.  But  in  going  from  the  city  its  boats, 
could  leave  passengers  from  the  city  at  each  of  the  places  at 
which  they  stopped,  and  so  in  returning  they  could  take 
passengers  at  each  of  the  places  and  carry  them  to  the  city, 
and  in  doing  this  they  would  be  engaged  in  a  ferry  business. 
There  is  nothing  in  the  nature  of  a  terry  business  which 
requires  that  a  ferry  should  be  operated  from  but  one  place 
upon  one  shore  to  a  single  place  upon  the  opposite  shore. 

There  was  nothing  in  the  structure  of  the  defendant's  boats 
which  deprived  them  of  the  character  of  ferry  boats.  They 
were  adapted  to  carry  travelers  with  their  horses,  vehicles 
and  other  property,  and  hence  they  could  engage  in  a  ferry 
business. 

So,  too,  it  cannot  be  successfully  contended  that  the  city 
could  not  lawfully  establish  a  ferry  which  was  to  run  from 
one  place  in  the  city  to  several  places  on  Staten  Island.  If  it 
had  a  single  franchise  for  but  one  ferry  between  it  and  Staten 
Island,  perhaps  it  could  not  do  so,  but  as  it  owned  all  the 
franchises  between  it  and  Staten  Island  it  could  discharge  its 
duty  to  the  public  as  owner  by  establishing  one  ferry  with  as 
many  termini  upon  the  shores  of  Staten  Island  as  there  were 
landing  places.  Different  questions  would  be  presented  for 
consideration  if  the  Staten  Island  Rapid  Transit  Railroad 
Company  were  plaintiff  claiming  a  franchise  simply  to  run  a 
ferry  between  the  city  and  Staten  Island. 

We,  therefore,  see  no  reason  to  distinguish  this  case  from 
that  against  the  Independent  Steamboat  Company.  The 
judgment  in  this  case  as  in  that  is  too  broad  and  it  should  be 
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modified  as  to  the  restraint  imposed  so  as  to  restrain  the 
company  from  maintaining  and  operating  a  ferry  between  the 
city  and  Staten  Island,  and  affirmed,  as  thus  modified,  without 
costs  to  either  party  upon  this  appeal. 

All  concur. 

Judgment  accordingly. 


Joseph  B.  Moors,  Appellant,  v.  IIenby  P.  Kiddee  et.  al.. 

Respondents. 

Where  a  commercial  correspondent  advances  his  own  money  or  credit  for 
the  purchase  of  property  and  takes  the  bill  ot  lading  in  his  own  name, 
looking  to  the  property  as  the  means  of  reimbursement,  he  becomes 
the  owner  instead  of  a  pledgee,  and  so  remains  until  the  mover  in  the 
transaction  pays  the  purchase-price,  and  his  relation  to  the  latter  is 
that  of  an  owner  under  a  contract  to  sell  and  deliver  when  the  pur- 
chase-price is  paid. 

S.  and  B.  Bros.  &  Co.  entered  into  an  agreement,  in  pursuance  of  which 
the  latter  issued  a  letter  of  credit  to  R.  &  Co.,  of  Calcutta,  authorizing 
that  firm  to  value  on  B.  Bros.  &  Co.  by  bills  for  an  amount  specified, 
and  promising  to  accept  and  pay  the  bills  if  accompanied  by  bills  of 
lading  fiU^  up  to  the  order  of  B.  Bros.  &  Co. ,  and  by  invoice  to  their 
order.  S.  agreed  to  provide  funds  in  London  to  meet  the  bills  at 
maturity.  The  agreement  further  stated  that  all  property  purchased' 
by  means  of  such  credit,  together  with  the  bills  of  lading  for  the  same, 
were  thereby  pledged  and  hypothecated  to  B.  Bros.  &  Co.  as  collateral 
security  for  sucL  payment,  to  be  "held  subject  to  their  order  on 
demand,  with  authority  to  take  possession  and  dispose  of  the  same  at 
their  discretion  for  their  security  and  reimbursement"  Against  the 
credit  of  said  letter  B.  &  Co.  drew  their  bill  of  exchange  for  the  cost  of 
100  cases  of  shellac,  and  attached  it  to  a  bill  of  lading  for  the  shellac 
running  to  the  order  of  B.  Bros.  &  Co..  who  accepted  the  bill  of 
exchange  and  paid  it  at  maturity.  Held  that  B.  Bros.  &  Co.  were 
owners  of  the  property. 

In  the  ordinary  course  of  business  the  shellac  was  brought  to  the  custom 
house  in  New  York  and  into  the  ''general  order"  stores  On  applica- 
tion of  S.  the  papers  were  indorsed  in  blank  and  delivered  to  him  by 
B.  Br08.&  Co.,  for  the  sole  purpose  of  enabling  him  "to  enter  them  at 
custom  house,  and  warehouse  them  for  account  of  "  B.  Bros.  &  Co. ; 
S.,  instead  of  doing  this,  entered  the  shellac  In  the  name  of  his  broker, 
obtained  a  warehouse  receipt,  and  then  pledged  the  property  to  plaintiff 
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as  security  for  a  loan,  the  latter  relying  upon  the  representations  of 
S.  and  the  ware  house  receipt.  Held,  that  plaintiff  acquired  no  title 
to  the  property;  and  that  an  action  to  recover  possession  thereof  was 
not  maintaina\)le. 

(Argued  March  25,  1887;  decided  June  7,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  entered 
upon  an  order  made  January  28,  1885,  which  affirmed  a 
judgment  in  favor  of  defendants  entered  upon  an  order  dis- 
misbing  the  complaint  on  trial,  and  affirming  an  order  denying 
a  motion  for  a  new  trial.     (Reported  below,  34  Hun,  534.) 

The  action  was  brought  against  the  members  of  the  firm 
of  Kidder,  Peabody  &  Co.,  Baring  Brothers  &  Co.  and 
John  B.  Hobby,  Sons  &  Co.  to  recover  possession  of  95  cases 
of  shellac.  Kidder,  Peabody  &  Co.  were  bankers  in  Boston 
and  agents  of  Baring  Brothers  &  Co.  John  H.  Hobby,  Sons 
&  Co.  were  warehousemen  in  New  York. 

On  August  3,  1881,  Kidder,  Peabody  &  Co.,  as  sucli 
agents,  under  an  agreement  with  Paul  M.  Swain,  issued  a 
letter  q{  credit,  which  was  confirmed  by  their  principals. 
The  foUoMring  are  copies  of  the  material  portions  of  said 
instruments : 

"KiDDEB,  Peabody  &  Co.,  J 
"  40  State  street,  >• 

^*  Boston,  Atigvst  3, 1881.  ) 
"  Messrs.  C.  C.  Bancroft  &  Co.,  Calcutta. 

"  Dear  Sirs.  —  You  are  hereby  authorized  to  value  ou 
Messrs.  Baring  Bros.  &  Co.,  London,  for  account  of  Paul  M. 
Swain,  Esq.,  Boston,  Mass.,  by  bills  at  three  (3)  months  sight 
for  the  cost  of  any  shipment  of  goods  via  San  Francisco  and 
thence  overland,  or  at  three  (3)  to  six  (6)  months  sight  for 
the  cost  of  goods  by  any  other  route,  direct,  or  under  through 
bills  of  lading  to  Boston  or  N^w  York,  to  the  extent  of  three 
thousand  pounds  sterling  (say  £3,000  stg.),  and  we  hereby 
agree  with  the  drawers,  endorsers  and  hona  fide  holders 
respectively  of  the  bills  drawn  by  virtue  of  this  credit  that 
the  same  shall  be  duly  honored  by  Messi-s  Baring  Bros.  & 
SicKELB — Vol,  LXI.        6 
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Co.,  upon  presentation  at  their  banking  house  in  London,  if 
drawn  and  negotiated  within  six  (6)  months  from  this  date, 
and  if  accompanied  by  bills  of  lading  for  such  goods  filled  up 
to  the  order  of  Messrs.  Baring  Bros.  &  Co.,  and  by  invoice 
of  the  same  to  their  order  for  the  account  of  whom  it  may 
concern. 

"A  duplicate  of  such  invoices  with  consular  certificate 
attached,  together  with  one  bill  ot  lading,  to  be  sent  direct  to 
us  either  by  vessel  or  mail. 

"Very  respectfully, 

"  Your  obedient  servants, 

"  KIDDER,  PEABODY  &  CO., 

''  Boston,  Av^ust  3,  1881. 

"  Received  the  original  of  within  letter  of  credit  for  three 
thousand  pound  sterling  (say  £3,000  stg.).  In  consideration 
whereof  and  of  its  confirmation  by  Messrs.  Baring  Bros.  &  Co., 
I  hereby  agree  with  Messrs.  Baring  Bros.  &  Co.  and  Messrs. 
Kidder,  Peabody  &  Co.,  respectively,  to  provide  in  London 
suflScient  funds  to  meet  the  payment  at  maturity  of  whatever 
bills  may  be  drawn  or  negotiated  by  virtue  of  such  credit, 
together  with  Messrs.  Baring  Bros.  &  Co.,  commission  upon 
the  amount  of  such  bills.  *  *  *  And  all  property  which 
shall  be  purchased  by  means  of  the  within  credit  and  the  pro- 
ceeds thereof  and  the  policies  of  insurance  thereon  (which 
insurance  to  the  amount  of  the  value  of  such  property  we 
agree  shall  be  duly  effected),  together  with  the  bills  of  lading 
for  the  same  are  hereby  pledged  and  hypothecated  to  Messrs. 
Baring  Bros.  &  Co.,  as  collateral  security  for  the  payment  as 
above  promised,  and  also  of  any  other  sums  which  may  at  the 
time  being  be  owing  by  us  to  Messrs.  Baring  Bros.  &  Co., 
and  shall  be  held  subject  to  their  order  on  demand  with 
authority  to  take  possession  and  dispose  of  the  same  at  discre- 
tion for  their  security  or  reimbnrsement  and  so  to  take  posses- 
sion and  dispose  of  the  same,  either  by  themselves  or  their 
agents  or  by  Messrs.  Peabody,  Kidder  &  Co."  *  *  * 
(Signed)  PAUL  M.  SWAIN. 
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Against  the  said  credit  C.  C.  Bancroft  &  Co.,  drew  their 
bill  of  exchange  for  accoant  of  Swain,  for  the  cost  of  a 
hundred  cases  of  shellac,  of  which  the  property  in  controversy 
is  a  part,  and  attached  it  to  a  bill  of  lading  for  the  shellac  to 
the  order  of  Messrs.  Baring  Bros.  &  Co.,  deliverable  in  New 
York.  Baring  Bros.  &  Co.,  accepted  said  bill  of  exchange 
and  paid  it  at  maturity. 

On  the  eighteenth  of  November,  Swain  called  at  the  office 
of  Kidder,  Peabody  &  Co.,  in  Boston,  and  asked  for  the 
papers  for  the  shellac,  stating  to  Mr.  Collins,  the  merchandise 
clerk  for  Kidder,  Peabody  &  Co.,  that  "  he  wanted  to  enter 
them  at  the  custom-house  and  warehouse  them  for  account  of 
Baring  Bros.  &  Co."  Mr.  Collins  having  obtained  Mr.  Pea- 
body's  consent,  delivered  the  shipping  papers  to  Swain,  and 
received  the  following  receipt  and  agreement  in  exchange  for 
them: 

"  Boston,  November  18,  1881 

To  Messrs.  Kiddeb,  Peabody  &  Co.,  Boston  : 

Gentlemen.  -  I  acknowledge  receipt  from  you,  as  attor- 
neys for  Messrs.  Baring  Bros.  &  Co.,  of  invoice  and  bill  of 
lading  of 

New  York,  one  hundred  (100)  cases 
shellac, 
Es.  15,678| 
Shipped  by  C.  C.  Bancroft   &   Co.,  on   board  S.    S.  C/o 
"Manchester,"  at  Calcutta,  and  consigned  to  the  order  of 
Messrs.  Baring  Bros.  &  Co.,  and  indorsed  by  you,  as  their 
attorneys,  to  me.     Such  invoice  and  bill  of  lading  are  delivered 
to  me  for  the  purpose  of  enabling  me  to  enter  the  goods 
referred  to  in  them  at  the  custom-house. 

And  I  hereby  agree  to  place  the  goods  on  storage  for 
Messrs.  Baring  Bros.  &  Co.,  and  subject  to  their  order,  and 
so  that  they  may  be  applied  to  the  due  performance  of  the 
agreement  (Contained  in  the  receipt  signed  by  me  for  your 
letter  of  credit  on  them,  No.  2419,  or  any  other  letter  of 
credit  on  them,  through  which  such  goods  have  been  pur- 
chased, we  agreeing  to  keep  them  covered  by  insurance  against 
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fire  for  account  of  and  loss  payable  to  Messrs.  Baring  Bros. 
&Co. 

It  is  understood  that  the  said  goods  are  to  be  warehoused 
in  the  name  of  Messrs.  Baring  Bros.  &  Co.,  and  warehouse 
receipts  therefor  handed  to  you  for  them. 
Very  respectfully, 

Your  obedient  servant, 
(Signed.)  PAUL  M.  SWAIN." 


Instead  of  doing  as  so  agreed,  upon  receiving  the  snipping 
papers,  Swain  entered  these  goods  in  the  name  of  Wm.  A. 
Brown  &  Co.,  his  brokers,  who  obtained  a  certificate  that  they 
had  made  due  entry  of  the  shellac  according  to  law,  the  goods 
being  free  from  duty ;  and  a  permit  was  given  to  land  the  same. 

On  the  nineteenth  of  November,  Swain  made  application 
to  plaintiflE  for  a  loan  of  $6,000,  and  oilered  in  his  application 
to  give  as  security  among  other  things,  ninety-five  cases  of  the 
shellac,  which  he  represented  tliat  he  owned  and  would  give 
a  warehouse  receipt  for.  The  application,  was  accepted  and  a 
portion  of  the  loan  made  on  that  day  on  other  collaterals. 

On  the  twenty-first,  Swain  gave  an  order  on  W.  C.  Casey, 
with  whom  the  shellac  was  stored  in  New  York,  requesting 
him  to  deliver  to  the  order  of  plaintiff,  the  ninety-five  cases 
of  shellac,  and  on  the  twenty-second  he  forwarded  that  order, 
with  a  letter  to  Casey,  asking  him  to  send  a  non-negotiable 
receipt  to  plaintift''s  order.  A  receipt  was  sent  as  requested  ; 
on  delivery  of  this  to  plaintiff,  the  balance  of  the  sum  loaned 
was  advanced. 

Further  facts  appear  in  the  opinion. 

Edrmimd  Randolph  Robinson^  for  appellant.  The  agree- 
ment must  control,  as  expressing  the  intent  of  the  parties  and 
the  legal  effect  of  the  transaction  in  creating  the  relation  of 
pledgor  and  pledgee  between  Swain  and  Baring  Bros.  &  Co., 
with  respect  to  the  goods  in  question.  {Haskins  v.  Paterson^ 
1  Edm.  S.  Cas.  123.)  Pledgees  can  only  regain  their  lien  by 
retaining  possession,  and  when  they  deliver  up  possession  to  the 
pledgor,  their  lien  ceases  as  against  subsequent  hona  fide  pur- 
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chasers  and  pledgees  from  him.  (Shouler  on  Bailments,  188 ; 
MeFarlatid  v.  Wheeler,  26  Wend.  472-474;  Bigdow  v. 
Beaton,  6  Hill,  43 ;  Bl/ick  v.  Bogert,  65  N .  Y.  601 ;  E.  R,  Co. 
V.  ISage,  35  Hun,  95  ;  Hazard  v.  Fiske,  83  N.  Y.  293 ;  Casey 
V.  Cavoroc,  96  U.  S.  467 ;  Barrett  v.  Cole,  4  Jones  Law 
[N.  C],  40 ;  Smith  v.  Sasaer,  id.  43  ;  Bodenheimer  v.  Newscm, 
5  id  107;  Way  \.  Da/vidson,  12  Gray,  465,  467:  KimhaU  v. 
HvLdreth,  8  Allen,  167 ;  Thompson  v.  Dolliver,  132  Mass.  103 ; 
Russell  V  Fillmore,  15  Vt.  135  ;  Eastman  v.  Avery,  23  Me. 
248 ,  Beemam,  v.  Lawtan,  37  id.  543 ;  i?ay  v.  Swift,  48  id. 
368;  CWfon«  V.  ^wA,  63  id.  459  ;  xSAat^;  v.  Wilshire,  66  id. 
485;  Cb(>p^  V.  ^ay,  47  111.  53;  2  R.  S.  135,  §  5;  id.  137, 
§  4 ;  Smith  V.  Acker,  23  Wend.  653.)  An  agreement  between 
the  pledgee  and  general  owner,  even  though  made  with  entire 
good  faith,  which  stipulates  that  the  pledge  is  surrendered  to 
the  owner  for  a  special  purpose,  and  is  to  be  restored  to  the 
pledgee  when  that  special  purpose  is  accomphshed,  does  not 
protect  his  lien  against  the  title  t)f  a  purchaser  or  subsequent 
pledgee  from  the  owner,  while  in  possession,  who  had  neither 
actual  or  constructive  notice  of  the  agreement.  {Bodenheimer 
V  Newson,  5  Jones  [N.  C],  107 ;  Way^.  Damidson,  12  Gray, 
465,  467  ;  Geddes  v.  Bennett,  6  La.  An  516  ;  McFarlandv 
Wieeler,  26  Wend.  467 ;  Pease  v.  Oloahec,  L.  K,  1  P.  C. 
App  219 ;  Smith  v.  Lynes,  5  N.  Y  41 ;  Wait  v.  Ch^eerij  36 
id  556 ;  Durhrow  v.  McDonald,  5  Bosw.  130 ;  Craig  v 
Marsh,  5  Daly,  61 ;  Rawls  v.  DeshUr,  4  Abb.  Ct.  App.  Dec 
12)  The  statute  against  fraudulent  conveyances  creates  in 
tavor  of  honafide  purchasers  a  presumption  against  the  good 
laith  of  every  assignment  of  goods  and  chattels  which  is  not 
followed  by  actual  and  continued  change  of  possession. 
{Sjnith  V.  Acker,  23  Wend.  653;  Parshall  v  Eggert,  54 
N.  Y.  18;  Tilson  v.  Terwilliger,  56  id.  273,  Jones  on 
Pledges,  §  42 ;  Look  v.  Comstock,  16  Wend.  244 ;  Hazard  v 
Fiske,  83  N.  Y.  287.)  The  plaintiff's  title  was  valid  under 
the  factor's  act,  even  if  the  defendants,  Baring  Bros.  &  Co. 
are  to  be  treated  as  the  general  owners  of  the  shellac,  and 
Swam   merely   as   their   agent.     (Chap.   179,  §  3,   Laws  of 
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1830;  4  Edm.  St.  461;  Public  Stat,  of  Mass.  [Ed.  1882], 
417,  chap.  71;  Cook  v.  Beal^  1  Bosw.  497;  Pegram  v. 
Carson^  10  id.  506;  Ca/rtwright  v.  Wilmerding^  24  N.  Y. 
521 ;  Bank  v.  Gardner ,  15  Gray,  362,  372, 374  ;  StoUenwerk 
v.  Tliatcher^  115  Mass.  224.)  It  is  competent  to  show  by  the 
course  of  business  and  the  admission  of  one  of  the  principals, 
that  an  agent  is  allowed  by  the  principals^  to  transcend  the 
limit  of  the  authority  expressed  in  a  written  instrument,  and, 
upon  such  evidence,  a  jury  is  justified  in  finding  that  an  agent's 
real  authority  is  more  extensive  than  his  expressed  authority. 
{Kolger  v.  Ins.  Co.,  10  Abb.  Pr.  [N.  S.],  176 ;  Bunten  v. 
Ins.  Co.^  4  Bosw.  254 ;  Pegram  v.  Carson,  10  id.  505.)  The 
rule  that  where  an  agreement  is  reduced  to  writing,  it  cannot 
be  controverted  or  varied  by  parol  evidence,  applies  only  to 
the  parties  to  the  agreement.  {Brown  v.  Thxirher,  77  N.  Y. 
613 ;  58  How.  Pr.,  95.)  If  Swain  violated  the  confidence 
reposed  in  him  by  the  defendants,  who  reposed  the  confi- 
dence and  made  him  the  custodian  of  the  property,  they  should 
suffer  rather  than  the  plaintiff,  who  acted  upon  the  appearances 
which  the  defendants  had  created.  {Bates  v.  Cunningham^ 
12  Hun,  21 ;  Hazard  v.  Fiske,  83  N.  Y.  287,  293.)  Under 
the  circumstances  the  plaintiff  was  entitled  t^  judgment  for 
the  possession  of  the  shellac,  or,  in  the  alternative,  for  the  sum, 
fixed  as  the  amount  to  be  paid  by  the  defendants  if  possession 
thereof  is  not  delivered  to  the  plaintiff.  (Code,  §1730 ;  Young 
V  Wxltettj  8  Bosw.  486  ;  Brewster  v.  Sdhman,  38  N.  Y.  423 ; 
Daws  V  Rush,  28  Barb.  157,  158.) 

Charles  B.  Alexander  for  respondents.  The  title  to  the 
shellac  was  always  in  the  defendants  Baring  Bros.  &  Co.,  and 
the  plaintiff  never  acquired  any  rights  therein.  {F.  dk  M, 
Nat  Bk  oj  Buffalo  v.  Logan,  74  N.  Y.  573,  577,  578,  583, 
685 ,  Bk.  of  Rochester  v.  Jonss,  4  id.  497 ;  Haille  v.  Smith, 
1  Bos.  &  Pull.  563 ;  First  Nat.  Bk.  of  Toledo  v.  Shaw,  61 
N.  Y.  624.)  Delivery  of  a  bill  of  lading  in  trust  for  the  pay 
ment  of  a  draft  did  not  ^ive  the  person  receiving  it  power  to 
sell.     {F.  dk  M.  Not.  Bk.  V.  Hazeltine,  78  N.  Y.  104.)     The 
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pledge  of  the  shellac  by  Swain  was  larceny.  {Bas8ett  v.  Spof 
ford,  45  K  Y.  387;  Zink  v.  People,  77  id.  114;  Z/mfe 
V.  Miller,  94  id.  64;  CoUins  v.  Halli,  20  Hun,  246;  85 
N.  Y.  637.)  The  Factor's  Act  only  applies  to  the  case  of 
goods  stored  by  the  owner,  or  one  who  has  a  right  to  store 
them.  {CoUins  v.  Salli,  supra  ;  Klnsey  v.  Leggett,  71  N.  Y. 
387 ;  Hazard  v.  Fiske,  18  Hun,  277 ;  83  N.  Y.  287.)  The 
owner  of  property  which  has  been  tortionsly  taken  from  him 
is  not  estopped  from  reclaiming  it  by  the  fraudulent  act  of 
the  tortious  taker,  to  which  he  was  not  a  party.  {Mar.  Bk, 
of  Buffalo  V.  Fisk,  71  N.  Y.  353  ;  Kinsey  v.  LeggeU,  id.  395 ; 
M.  i&  T.  Bk.  V.  F  c&  M.  Bk.,  60  id.  46 ;  First  Nat.  Bk.  of 
Toledo  V.  Shaw,  61  id.  300.)  The  Massachusetts  statute  does 
not  help  the  plaintiff.  {2 hatcher  v  Moors,  134  Mass.  156, 
Stollenwerk  v.  Thatcher,  115  id.  224  ;  Nicker  son  v.  Darrow, 
5  Allen,  419;  Mussey  v.  Beecher,  3  Cush.  511;  Macornber 
V.  Parker,  14  Pick.  497;  Walker  v.  Staples,  5  Allen,  34, 
Thayer  v.  Dwight,  104  Mass.  254;  Casey  v.  Camaroc,  96 
U.  S.  467 ;  Clark  v.  Iselin,  21  Wall.  360 ;  Thompson  v 
DoUdver,  132  Mass.  103 ;  Zuchtman  v.  Roberts,  109  id.  53 . 
IngaUs  v.  Herrick,  108  id.  351 ;  Thorndike  v.  Bath,  114  id. 
116  ,  Dempsey  v  Gardner,  127  id.  381 ;  Walcott  v.  Keith^ 
2  Foster,  196  ;  Jenkyns  v.  TJslorne,  7  M.  &  G.  678 ;  Fuenteti 
V,  Montis,  L.  R.  3  C.  P.  268 ;  4  id.  93 ;  Stanley  v.  Gaylord, 
1  Cush.  536;  Moody  v.  Blake,  117  Mass.  23;  Bea/rce  v 
Bowker,  115  id.  129.)  The  advance  was  not  made  on  th^ 
taith  of  the  biil  of  lading.  {Cartwright  v.  Wilmerding,  24 
N.  Y.  521 ;  Bates  v.  Cunningham,  12  Hun,  21 ;  CoUins  v 
RalU,  20  id.  246.)  The  delivery  of  the  shellac  to  Swain, 
under  the  agreement  in  evidence,  made  him  the  special  bailee  or 
agent  of  defendants,  and  gave  neither  Swain  nor  any  third  par- 
ties dealing  with  him  any  greater  rights  than  they  would  have 
had  if  defendants  had  retained  possession  of  the  bills  of  lading. 
{Hays  V.  Riddle,  1  Sandf .  248 ;  White  v.  PlaU,  5  Denio,  269 ; 
Clark  V.  Iselvn,  21  Wall.  360 ;  Levois  v.  Graham,  4  Abb.  Pr. 
106  :  BrowneU  v.  Hawkins,  4  Barb.  491 ;  Case  v.  Bromley, 
18  Hun,  187 ;  Union  Trust  Co.  v.  Regdon,  93  111.  458.) 
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Finch,  J.  The  entire  argument  of  the  appellant  turns 
upon  the  proposition  that  Swain  was  the  general  owner  of 
the  shellac,  and  the  Barings  merely  pledgees.  Upon  that 
assumption  the  argument  runs  smoothly  to  its  conclusion  and 
encounters  no  serious  obstacle.  But  the  grave  trouble  is  in 
the  assumption  itself,  and  the  authorities  which  clash  with  it. 
The  general  subject  was  very  thoroughly  discussed  in  FarTnem 
and  Mechanics^  .National  Bank  v.  Logan  (74  N.  Y.,  56S), 
and  whether  the  doctrine  there  declared  covers  the  facts  now 
presented,  and  whether  they  have,  or  do  not  have  vital  distin- 
guishing features,  are  the  real  subjects  for  our  consideration. 

The  doctrine  stated  was,  in  substance,  that  where  a  com- 
mercial correspondent,  however  set  in  motion  by  a  principal . 
for  whom  he  acts,  advances  his  own  money  or  credit  for  the 
purchase  of  property  and  takes  the  bill  of  lading  in  his  own 
name,  looking  to  such  property  as  the  reliable  and  safe  means 
of  reimbursement  up  to  the  moment  when  the  original  prin- 
cipal shall  pay  the  purchase-price,  he  becomes  the  owner  of 
the  property  instead  of  its  pledgee,  and  his  relation  to  the 
original  mover  in  the  transaction  is  that  of  an  owner  under 
a  contract  to  sell  and  deliver  when  the  purchase-price  is  paid. 
The  authorities  which  sustain  and  the  reasons  which  justify 
the  doctrine  need  not  be  repeated,  and  it  is  required  only  that 
we  determine  whether  it  applies  to  and  settles  the  case  in 
hand. 

There  are  some  facts  in  the  cited  case  which  are  not  in 
this,  and  there  are  some  in  this  which  were  not  present  in 
that ;  and  to  these  and  their  effect  attention  must  be  directed. 
In  that  case  the  purchase  was  made  by  the  brokers  or  agents 
of  him  who,  as  the  ultimate  vendee,  may  be  termed  con- 
veniently, if  somewhat  inaccurately,  the  principal.  Such 
brokers  were  buyers  and  sellers  on  commission,  and  it  is  said 
were  the  commercial  correspondents  to  whom  the  rule  refers 
and  who  needed  and  received  its  protection,  while  here  the 
only  commercial  correspondents  were  Bancroft  &  Co.  at  Cal- 
cutta, who  are  not  before  the  court  and  whose  rights  are  not 
in  question.     But  Bancroft  &  Co.  were  the  sellers  and  not 
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the  buyers  of  the  shellac  in  their  relation  to  the  parties  con- 
cerned. They  passed  their  title  either  to  the  Barings  or 
Swain,  and  while  they  were  commercial  correspondents  in 
some  sense,  they  were  not  such  within  the  rule  under  dis- 
cussion, for  they  advanced  nothing  on  the  credit  of  the 
property,  and  parted  with  title  instead  of  taking  it.  The 
Barings,  although  bankers,  were  equally  commercial  corres- 
pondents, and  they  took  title  through  the  bill  of  lading  and 
bought  the  property  on  their  own  credit.  But  if  Bancroft  & 
Co.  be  treated  as  the  commercial  correspondents,  the  case  is 
not  changed.  Like  Sears  &  Daw  in  the  Logan  Cdse^  they 
bought  the  shellac  on  ^heir  own  credit  or  with  their  own 
money,  and  got  reimbursement  by  drawing  upon  the  Barings, 
transferring  title  to  them  by  the  invoice  and  bill  of  lading  to 
their  order,  as  Sears  &  Daw  did  to  the  discounting  banker  in 
the  Logan  Case,  The  difference  in  the  manner  of  making 
the  advances  is  not  material.  In  each  case  the  bankers 
became  owners  or  pledgees. 

In  the  Logan  Ca^e  the  purchasing  correspondent  took  from 
the  vendor  a  bill  of  sale,  as  well  as  a  bill  of  lading  to  his  own 
order,  but  the  Darings  took  only  the  bill  of  lading  if  the 
invoice  to  their  order  was  not  tantamount  to  a  bill  of  sale. 
Wo  do  not  deem  that  difference,  if  it  was  one,  at  all  material. 
The  title  passed  as  effectually  by  the  latter  paper  alone  as  if 
it  had  been  preceded  by  the  former,  for  we  have  uniformly 
hold  that  the  bill  of  lading  is  the  evidence  of  title  and  is 
sufficient  to  vest  the  ownership  and  absolute  control  in  him 
to  whose  order  it  is  drawn.  The  purchase  in  the  case  cited 
seems  to  have  preceded  the  sJiipment  so  as  to  make  natural 
and  convenient  a  bill  of  sale  covering  the  interim.  If  it  had 
boon  intended  in  this  case  to  vest  the  general  ownership  in 
Swain  and  make  him  the  purchaser,  a  bill  of  sale  to  him,  or 
an  invoice  to  his  order,  might  naturally  have  been  made,  but 
as  to  the  Barings  the  purchase  and  the  shipment  were  prao- 
tically  coincident. 

In  the  cited  case,  again,  the  bill  of  lading,  as  attached  to, 
and  sent  forward  with  the  discounted  draft,  had  stamped 
SiOKBLS  — Vol.  LXI.        6 
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upon  it  a  statement  addressed  to  the  original  principal,  that 
the  wheat  and  the  insurance  of  it,  were  pledged  to  the  plaintiff 
as  security  for  the  payment  of  the  draft ;  and  that  the  wheat 
was  put  into  his  custody,  in  trust,  for  that  purpose,  not  to  be 
diverted  to  any  other  use  until  the  draft  was  paid,  and  that 
upon  his  accepting  and  paying  the  draft,  the  claim  of  the 
plaintiff  would  cease.  This  appears  to  have  been  an  effort  to 
put  in  words  upon  the  bill  of  lading  the  legal  meaning  of  the 
transaction.  It  was  not  necessary  to  the  certainty  or  scope 
of  that  legal  meaning,  and  amounted  only  to  a  precaution.  A 
similar  distinction  was  sought  to  be  drawn  in  the  cited  case  itself, 
between  it  and  J^irst  Nat.  Bank  of  Toledo  v.  Shaw  (61  N.  T. 
283 ;  69  id.  624).  In  that  the  bill  of  lading  was, when  forwarded, 
accompanied  by  a  letter  explicitly  directing  the  property  to 
be  delivered  only  upon  payment  of  the  specified  purchase- 
money.  The  comment  of  the  court  in  the  Logan  Case  was : 
"  Such  agreement  was  but  putting  into  terms  the  legal  effect 
of  the  transaction  in  the  case  before  us,  for  we  have  shown 
by  authority  that  the  taking  of  the  bill  of  lading  in  the  name 
of  the  plaintiff  for  its  account,  and  the  discount  of  the  draft 
by  it  on  the  strength  thereof  did  transfer  to  it  the  title  to  the 
wheat."  Indeed,  it  seems  to  me  that  the  title  of  the  then 
plaintiff  was  rather  weakened  than  strengthened  by  the 
matter  stamped  upon  the  bill  of  lading,  for  it  speaks  of 
the  transaction  as  a  pledge,  when  in  truth  it  was  an  owner- 
ship, and  it  appears  to  be  for  that  reason  that  the  court,  in 
upholding  the  banker's  title  founded  on  the  bill  of  lading, 
speak  of  the  latter  "  even  with  the  modification  thereof  made 
by  the  matter  stamped  upon  it,"  and  "  even  as  modified."  So 
that  the  absence  of  the  special  indorsement  in  the  case  at  bar 
at  least  does  not  weaken  the  bearing  of  the  Logan  Case  upon  it. 
But  a  much  more  important  suggestion  made  by  the  appel- 
lant is  founded  upon  the  terms  of  the  written  agreement 
between  Swain  and  Kidder,  Peabody  &  Co.,  as  agents  of  the 
Barings,  which  was  intended  to  govern  and  control  the  entire 
transaction.  They  issued  a  letter  of  credit  addressed  to  Ban- 
croft &  Co.,  and  authorizing  them  for  account  of  Swain  to 
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value  on  the  Barings  by  billfl  for  three  thousand  pounds  ster- 
ling, and  promised  to  accept  and  pay  those  bills  "  if  accom- 
panied by  bills  of  lading  for  such  goods  filled  up  to  the  order 
of  Messrs.  Baring  Bros.  &  Co.,  and  by  invoice  of  the  same  to 
their  order,  for  account  of  whom  it  may  concern."  Swain, 
on  his  part,  agreed  to  provide  funds  in  London  to  meet  such 
bills  as  should  be  drawn  at  their  maturity,  and  that  "  all  prop- 
erty which  shall  be  purchased  by  means  of  the  within  credit, 
*  *  *  together  with  the  bills  of  lading  for  the  same  are 
hereby  pledfi^  and  hypothecated^ to  Messrs.  Baring  Bros. 
&  Co,  as  collateral  security  for  the  payment  as  above  prom- 
iaeij  *  *  *  and  shall  be  held  subject  to  their  order  on 
demand,  with  authority  to  take  possession  and  dispose  of  the 
same  at  discretion,  for  their  security  and  reimbursement." 
The  argument  upon  this  provision  rests  upon  the  words 
"  pledged  and  hypothecated  "  and  "  collateral  security,"  and 
avers  as  a  consequence  that  Swain  was,  within  the  contempla- 
tion of  the  parties,  general  owner  of  the  shellac,  and  the 
Barings  merely  pledgees.  It  is  observable  that  Swain  did 
not  so  understand  it,  for  in  his  testimony  he  said :  "  Kidder, 
Peabody  &  Co.  were  the  owners  of  these  goods  till  they 
arrived  in  Boston."  It  has  already  been  mentioned  that  a 
similar  expression  was  used  by  the  plaintiff  in  the  Logan  Case 
in  the  matter  stamped  upon  the  bill  of  lading,  describing  the 
wheat  as  "pledged"  to  the  plaintiff,  and  as  "security"  for 
the  payment  of  the  draft,  and  so  little  did  the  use  of  the  inapt 
words  affect  the  plain  and  unequivocal  substance  of  the  trans- 
action in  the  mind  of  the  court  that  the  use  of  the  word 
"  pledged  "  was  not  even  made  the  subject  of  remark.  It  is 
further  quite  evident  that  from  the  moment  of  the  shipment 
and  the  delivery  of  the  bill  of  lading  the  absolute  jus  dis^ 
ponendi  was  in  Kidder,  Peabody  &  Co.  by  the  very  terms  of 
Swain's  agreement.  They  were  at  liberty  to  "  dispose  "  of  the 
property  "at  discretion,"  and  either  for  "security"  or  reim- 
bursement. It  is  also  to  be  noted  that  what  is  spoken  of  as 
"pledged"  is  not  merely  the  goods  or  the  property,  but  the 
bills  of  lading  also.     These  documents  carry  the  title  as  .well 
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as  the  right  of  possession,  and  the  pledge  or  hypothecation  is 
expressly  applied  to  both.  The  meaning,  assuredly,  was  that 
the  title  should  pass.  Very  likely,  as  is  suggested  for  the 
defendant,  the  transfer  was  rather  in  the  nature  of  a  mortgage 
in  which  the  title  passes  than  in  that  of  a  pledge  in  which  the 
pledgor  is  general  owner.  Here,  then,  we  have  a  case  where 
no  title  was  attempted  to  be  given  to  Swain,  where  it  was 
given  to  the  Barings  by  the  bill  of  lading  to  them,  where 
they  paid  for  the  property  by  their  own  credit  and  money, 
where  it  was  the  very  pith  of  the  adventure  that  the  shellac 
should  furnish  the  means  of  meeting  the  price,  where  the 
invoice  was  to  be  made  to  their  order,  where  the  possession 
was  to  be  theirs,  where  they  were  to  have  the  right  of  disposal 
at  discretion,  and  Swain  was  to  have  no  control  until  payment 
of  the  draft.  In  such  a  case  he  could  not  be  general  owner, 
and  an  inference  to  that  effect  from  an  inapt  expression  cannot 
be  indulged.  So  far  the  case,  in  our  judgment,  cannot  be 
distinguished  from  that  against  Logan^  upon  the  authority 
and  reasoning  of  which  the  Barings  must  be  deemed  owners, 
and  not  merely  pledgees. 

The  settlement  of  that  point  disposes  of  the  case  as 
affected  by  the  factor's  acts  of  this  State  and  Massachusetts, 
except  in  a  single  respect.  It  is  not  pretended  that  plaintiff 
is  protected  under  the  provision  which  makes  the  transfer  by 
an  agent  entrusted  with  the  evidence  of  title  and  which  has 
been  made  upon  "  the  faith  thereof "  valid  under  some  cir- 
cumstances, even  against  the  real  owner ;  for  the  bill  of  lading 
with  its  endorsement  was  not  shown  to  the  plaintiff,  and,  in 
no  manner  affected  his  action.  But  the  appellant  insists  that 
there  was  evidence  enough  to  go  to  the  jury  that  Swain  was 
entrusted  with  the  property  for  the  purpose  of  a  sale,  or  of 
obtaining  advances  upon  it,  and  so,  under  the  factor's  act,  the 
plaintiff's  title  as  pledgee  is  to  be  protected.  The  course  of 
business  brought  the  shellac  to  the  custom  house  and  into  the 
"  general  order  "  stores.  From  that  custody  it  could  only  be 
removed  by  some  action  of  Kidder,  Peabody  &  Co.  by  force 
of  their  bill  of  lading.     Swain  applied   for  the  papers  to 
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Mr.  Collins,  who  was  their  merchandise  clerk,  and  who  testi- 
fies :  "  I  asked  what  he  was  going  to  do  with  the  papers,  and 
he  said  he  wanted  to  enter  them  at  the  custom  house  and 
warehouse  them  for  account  of  Baring  Bros.  &  Co."  Collins 
repeated  that  request  to  Peabody,  who  gave  his  consent. 
Thereupon  Swain  signed  a  receipt  for  the  papers  which  speci- 
fies explicitly  this  one  sole  purpose  tor  which  they  were  put 
in  his  control,  and,  thereupon,  they  were  indorsed  in  blank  to 
enable  Swain  to  make  the  entry  and  to  warehouse  the  fi:ood8 
as  agreed.  Instead  of  doing  that  Swain  entered  them  in  the 
name  of  his  broker,  and  then  pledged  them  to  plaintiff  as 
security  for  a  loan,  the  pledgee  trusting  to  the  representations 
of  Swain  and  the  warehouse  receipt  which  he  obtained.  Pea- 
body,  so  far  as.  he  was  a  party  to  the  occurrence,  fully  corrob- 
orates Collins,  and  Swain  was  not  thereafter  called  to  deny, 
and  did  not  deny,  their  version  of  the  transaction.  All  that 
was  later  shown  in  rebuttal  was  d  copy  of  the  complaint  in  an 
action  begun  by  Kidder,  Peabody  &  Co.  against  Swain  and 
Casey,  who  was  the  warehouseman.  The  opinion  of  the  Gen- 
eral Term  shows  so  fully  that  the  statements  of  that  complaint, 
taken  together,  were,  in  no  manner  inconsistent  with  the  evi- 
dence given  for  the  defense  as  to  make  a  repetition  needless ; 
and  we  may  confine  our  attention  to  the  evidence  of  Swain, 
and  what  it  is  claimed  to  establish. 

Invariably  the  manner  of  dealing  between  the  parties  was 
like  that  developed  in  this  case,  so  far  as  the  written  agree- 
ments were  concerned.  These  were  in  two  forms ;  one  of 
them,  that  which  we  have  described,  which  entrusted  the 
shipping  papers  to  Swain,  solely  that  he  might  enter  and 
warehouse  the  goods  in  the  name  of  Barings,  and  the  other 
which  recited  their  sale  and  gave  them  into  the  custody  of 
Swain  to  make  delivery  and  collect  the  proceeds  which  were 
stipulated  to  "  belong  "  to  the  Barings  and  to  be  handed  over 
to  them.  Swain  could  not  name  a  single  instance  in  which 
one  or  the  other  of  these  papers  was  not  signed  by  him,  but 
it  was  sought  to  show  by  him  that  the  action  under  them  was 
loose  and  he  was  permitted  to  act  differently.     He  said  thst 
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he  had  been  in  the  habit  of  entering  the  goods,  sometimes  in 
his  own  name,  and  of  selling  or  pledging  the  goods  and  paying 
the  proceeds  long  after  to  meet  the  drafts  maturing  in  London. 
Under  the  second  form  of  receipt  a  sale  was  contemplated 
and  payment  of  proceeds  over  to  Kidder,  Peabody  &  Co., 
and  that  they  did  not  demand  them  immediately  upon  the 
sale  and  often  accepted  them  later  although  in  time  for  the 
drafts  shows  simply  their  confidence  in  Swain,  but  did  not 
make  their  money  his,  and  serves  sufficiently  to  explain  Pea- 
body's  alleged  admission  that  Swain  had  been  permitted  to 
do  as  he  pleased.  And  it  is  noticeable  that  the  one  single 
instance  in  which  Swain  says  he  can  remember  the  facts  of 
the  deviation  from  the  written  stipulation  was  one  under  the 
second  form  of  receipt  in  which  after  a  sale  he  did  not  deliver 
over  the  proceeds  promptly  upon  obtaining  them.  But  he 
admits  that  he  never  had  any  consent  to  warehouse  the  goods 
in  any  other  name  than  that  of  Barings,  and  out  of  thirty-four 
instances  in  which  the  papers  were  put  m  evidence,  Swain, 
with  the  aid  of  the  books  was  able  to  name  but  four  instances 
in  which  he  warehoused  in  his  own  name  and  pledged  the 
goods.  He  does  not  pretend  that  the  fact  came  to  the  knowl- 
edge of  Kidder,  Peabody  &  Co.,  and  any  such  knowledge  is 
denied  by  them.  The  argument  here  is  that  they  must  have 
known,  and  the  jury  might  have  found  that  they  did  know. 
Our  opinion  is  with  that  of  the  courts  below,  that  such  a  find- 
ing would  not  have  been  warranted.  All  that  Swain's  evi- 
dence tends  to  show  is,  that  in  transactions  under  form  Ifo.  1, 
he  often  did  not  at  once  turn  over  the  warehouse  receipts 
and  was  not  questioned  about  them,  and  in  transactions  under 
form  No.  2,  was  not  immediately  called  upon  for  the  proceeds 
received.  There  was  not  enough  to  destroy  the  force,  and 
work  a  modification  in  the  written  stipulations  of  the  parties, 
and  no  verdict  to  that  effect  would  have  been  justified. 

The  judgment  should  bo  affirmed  with  costs. 

All  concur  except  Rapallo,  Earl  and  Pbokham,  JJ., 
dissenting. 

Judgment  affirmed. 
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William  H.  Neabpass  as  Trustee,  etc.,  et  al.,  Appellants,  v. 
Fbanklin  Newman,  Jr.,  et  al..  Respondents. 

P.,  for  the  purpose  of  making  provision  for  the  support  of  his  wife  and 
children,  entered  into  a  tripartite  agreement  with  her  and  J. ,  as  trustee, 
whereby  he  conveyed  to  J.,  certain  land,  in  trust,  to  sell  and  convey 
the  same,  invest  the  proceeds  and  pay  the  income  to  her  during  her 
life.  Subsequently  the  same  parties  entered  into  another  agreement, 
which  recited  that  F.  desired  to  make  still  further  provision  for  his 
wife  and  children,  and  for  that  purpose,  on  condition  that  the  wife 
should  perform  certain  covenants  therein  contained  on  her  part,  he 
agreed  to  quit-claim  to  J.,  '*  all  his  right,  title  and  interest  to  and  in  '* 
said  land,  and  to  pay  J  $800  a  year  for  the  support  and  education  of 
each  of  two  of  said  children  until  they  respectively  became  of  age;  the 
deed  and  biU  of  sale  to  be  put  in  e»crow^  to  be  delivered  and  to  become 
operative  and  in  full  force  and  effect  when  the  covenants  on  the  part  of 
the  wife  were  performed;  but  to  be  returned  to  F.,  if  not  so  performed 
A  quit-claim  deed  was  executed  by  F. ,  as  agreed.  J. ,  thereafter  sold 
the  land  and  with  a  portion  of  the  proceeds  purchased  a  house  and  lot, 
which,  by  the  terms  of  the  deed,  were  conveyed  to  him  "  as  trustee  by . 
and  under  a  deed  of  trust  "from  F.,  and  his  wife:  the  balance  was 
invested  in  U.  S.  bonds.  Subsequently  the  same  parties,  with 
defendant  F.  N.,  Jr.,  as  party  of  the  fourth  part,  entered  into  an  agree- 
ment which  recited  the  receipt  by  J.,  under  the  first  deed  of  trust,  of 
certain  property  in  trust  for  certain  purposes  therein  mentioned  "  the 
sale  of  said  property  and  the  investment  of  the  proceeds  as  stated, 
that  said  defendant  was  to  be  substituted  as  trustee  in  place  of  J. ,  and 
the  conveyance  by  the  latter  to  said  defendant  ot  said  house  and  lot  and 
dehvery  of  the  bonds.  By  the  terms  of  the  agreement,  in  consideration 
ot  the  transfer,  F  ,  and  wife  released  J  from  all  claims  and  demands,  and 
said  defendant  agreed  to  take  said  house  and  lot  *  and  hold  the  same  as 
trustee  pursuant  to  the  covenants  and  conditions  in  said  trust  deed  con 
tained  in  the  place  "  of  J.  By  the  conveyance  referred  to  J.,  "  individ- 
ually, and  as  trustee  "  conveyed  all  his  *'  right,  title  and  interest  in  and  to 
the  house  and  lot  to  said  defendant  as  trustee  in  place  and  stead  "  of  J  , 
•'  under  said  deed  of  trust."  Said  defendant  thereafter  acted  as  trustee 
until  the  death  of  the  wife,  which  occurred  after  the  two  children 
named  became  of  age.  F  thereafter  claiming  a  reversionary  interest 
in  the  property  so  held  by  said  defendant  conveyed  the  same  to  plain- 
tiffs. In  an  action  to  recover  possession  of  said  property  Tield,  that  the 
effect  of  the  first  deed  and  trust  agreement  was  to  create  a  valid  trust 
in  J. ;  that  the  reversionary  interest  in  the  land  remained  in  the  creator 
of  the  crust  and  on  the  death  of  his  wife  reverted  to  him ;  that  the  land 
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so  conveyed  was  not  exempted  from  the  limitations  and  conditions  of  the 
trust  by  the  subsequent  deed  and  agreement  betw  een  the  same  parties : 
that  said  limitations  and  conditions  followed  the  property  into  which 
the  estate  was  converted  and  it  became  subject  to  the  same  rule  of 
reversion  •  and  that,  therefore,  the  corpus  of  the  trust  estate  reverted  to 
F.,  and  passed  under  the  conveyance  from  him  to  plaintiff. 

Also,  Jield,  that  whatever  effect  might  be  ascribed  to  the  quit-claim  deed 
from  F.  to  J. ,  all  of  the  interest  thereby  conveyed  was  reconveyed  to 
said  defendant  F.  N.,  Jr.,  by  the  last  agreement,  the  original  trust  was 
redeclared  and  the  whole  property  reconstituted  a  trust  fund,  subject 
to  the  limitations  and  conditions  of  the  original  agreement. 

For  the  purpose  of  ascertaining  the  interest  of  parties  in  making  a  con- 
tract, invalid  as  well  as  valid,  provisions  in  the  contract  may  be 
resorted  to. 

(Argued  April  32,  1887;  decided  June  7,  1887.) 

Appkal  from  order  of  tlio  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  9, 
1884,  which  reversed  a  judorment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  recover  possession  of  certain 
real  and  personal  property  held  by  defendant  Franklin  New- 
man, Jr.,  to  which  plaintiflfs  claimed  title  under  a  conveyance 
from  Franklin  Newman. 

The  material  facts  are  stated  in  the  opinion. 

Esek  Cowen  for  appellants.  The  trust  property  reverted 
to  the  creator  of  the  trust  on  the  death  of  the  cestui  que  trust. 
(2  R.  S.  [6th  ed.]  1110,  §§  75,  80.) 

John  D.  Pray  and  Mr.  Hvhhard  for  respondents.  A 
delivery  of  a  deed  to  a  grantee  named  in  it,  though  intended 
by  the  parties  to  be  delivered  as  an  escrow  upon  certain  con- 
ditions, nevertheless,  vests  the  title  absolutely  in  the  grantee. 
( Worrall  v.  Munn,  5  N.  T.  229;  Oillert  v.  N.  A,  F.  Ins. 
Co.,  23  Wend.  45  ;  Zawton  v.  Sager,  11  Barb.  349 ,  Braman 
V.  Bingham,  26  N.  Y.  483-492.)  The  deed  effectually 
vested  the  reversion  in  John  D.  Neefus  the  grantee.  (1 R.  S- 
748,  §  1 ;  1  id.  739,  §  142 ;  Jac'ks(m  v.  Fish,  10  Johns.  455 ; 
Lynch  v.  Livingston,  6  N.  Y.  422 ;  Ham  v.  Van  Orden,  84 
id.  257  ;  Rochwell  v.  Brown,  54  id.  213.) 
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IluoEB,  Ch.  J.  The  proof  in  the  case  is  wholly  docu- 
mentary and  the  only  question  arising  thereon  is  whether, 
upon  a  proper  construction  of  the  several  instruments  read  in 
evidence,  Franklin  Newman  retained  a  reversionary  interest  in 
the  property  thereby  tranferred  after  the  trust  purposes,  for 
which  he  had  conveyed  it,  were  satisfied.  Perhaps  a  more 
accurate  statement  of  the  question  presented  would  be, 
whether  certain  real  estate  once  conveyed  by  him -to  a  trustee 
for  specific  purposes,  was  exempted  from  the  limitations  and 
conditions  of  the  tnist  by  a  subsequent  deed  and  agreement 
between  the  same  partiss. 

The  case  shows  that  prior  to  the  year  1864,  Newman  and 
his  wife  lived  unhappily  together  and  were  desirous  of  mak- 
ing an  arrangement  by  which  they  could  live  separately. 
They  were  the  parents  of  four  children  whom  it  was  thought 
desirable  should  reside  with,  and  be  supported  by  the  mother 
Newman  had  theretofore  given  to  his  wife  $9,000,  and  being 
willmg  to  provide  more  largely  for  her  support,  on  the  7th 
day  of  December,  1864,  entered  into  a  tripartite  agreement 
with  his  wife  and  one  John  D.  Neef us  as  trustee,  whereby  he 
conveyed  to  said  Neef  us  and  his  snccessora  and  assigns,  thirteen 
and  one-half  lots  of  land  in  the  city  of  Brooklyn,  to  be  held  and 
used  by  such  trustee  for  the  following  purposes  and  conditions, 
viz. :  To  sell  and  convey  the  same  and  invest  the  proceeds 
in  bonds  of  the  United  States  or  of  the  State  of  New  York, 
and  pay  the  income  thereof  to  Harriet  Newman  during  her 
natural  life  for  her  support  and  that  of  her  four  children. 
This  deed  and  agreement  was  duly  recorded  in  the  register's 
office  of  Kings  county,  December  9,  1864.  Within  a  year 
tliereafter  the  parties  having  determined  that  the  peace  and 
happmess  of  Newman  and  his  wife  and  of  their  children 
would  be  promoted  by  an  absolute  divorce,  on  April  8,  1865, 
entered  into  another  agreement  between  each  other,  and  with 
Neef  us  for  the  purpose  of  promoting  such  divorce.  In  this 
agreement  it  was  recited  that  Newman  desired  to  make  still 
further  provision  for  his  wife  and  children  than  was  made  in 
the  previous  trust  deed,  and  for  that  purpose,  upon  condition 
SicKELs  —Vol.  LXI.        7 
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that  said  Harriet  should  faithfully  perform  the  covenants 
therein  contained,  agreed  "to  quit-claim  to  said  Neefus  all 
his  right,  title  and  interest  to  and  in  the  certain  thirteen  and 
a  half  lots  previously  conveyed  to  said  Neefus.*'  He  also 
agreed,  upon  the  same  condition,  to  give  to  Neefus,  for  the  use 
of  said  Harriet,  a  bill  of  sale  of  certain  furniture,  to  pay  certain 
bills  for  board  of  the  children,  to  pay  Neefus  $300  a  year  for 
the  support  and  education  of  each  of  two  of  Newman's 
children  until  they  should,  respectively,  become  of  age,  to 
execute  and  deliver  his  own  bond  for  $2,000,  with  collateral 
security,  for  the  payment  of  such  allowance.  It  then  provided 
that  "said  quit-claim  deed,  also  said  bond  with  collateral,  and 
the  bill  of  sale^  all  to  be  put  in  escrow  (said  Neefus  the  party) 
to  be  delivered  when  said  Harriet  faithfully  performs  all  her 
covenants  hereinafter  contained,  but  to  be  returned  to  said 
l^ewman  if  not  so  performed."  Certain  covenants  are  then 
made  by  Harriet  that  she  will  facilitate  the  proceedings  for  a 
-divorce  by  all  means  in  her  i>ower  ;  that  out  of  the  provisions 
lieretofore  and  herein  made,  she  will  support  herself  and 
iier  children,  and  tliat  neither  by  herself  or  the  chidren  will 
fihe  run  up  bills,  or  incur  debts  in  Newman's  name.  It  was 
further  provided  that  in  case  Harriet  should  fail  to  perform 
iier  several  covenants  the  agreement  should  be  declared  null 
and  void,  and  Neefus  should  deliver  back  to  Newman  the  quit- 
claim deed,  bond  and  collateral,  and  bill  of  sale,  but  in  case 
Harriet  performed  her  covenants  to  facilitate  such  divorce, 
then  said  papers  delivered  to  Neefus  in  escrow  "  shall  become 
operative  and  in  full  force  and  effect."  It  is  then  further  pro- 
vided "  that  the  furniture  taken,  together  with  the  several 
valuable  properties  heretofore  conveyed  to  said  Harriet,  or 
caused  to  be  conveyed,  or  in  trust  for  her  and  childrens' 
benefit,  shall  be  and  hereby  is  taken  in  full  satisfaction,  and 
bar  of  and  to  all  or  any  claims  whatsoever  on  said  Newman, 
whether  for  her  said  Harriet's  own  or  childrens'  accoimt." 
A  quit-claim  deed,  dated  April  17,  1865,  from  Newman  to 
TS^eefus  and  to  his  iieirs  and  assigns,  of  the  thirteen  and  one 
half  lots  of  land,  was  also  put  in  evidence.     This  deed  was 
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duly  recorded  in  the  clerk's  office  of  KinoTS  county,  on  Apiil 
18,  1865. 

The  next  inscrument  in  chronological  order,  was  a  war- 
ranty deed,  dated  April  13,  1868,  from  Mary  Jarvis  and 
David  K.  Jarvis,  her  husband,  of  a  house  and  lot  on 
Jefferson  street,  Brooklyn,  to  '*'  John  D.  Neef us,  as  trustee  by 
and  under  a  deed  of  trust  from  Franklin  and  Harriet  New- 
man," for  the  consideration  of  $6,600. 

Next  follows  an  agreement  made  on  January  18,  1872, 
between  Franklin  Newman  of  the  first  part,  Harriet  Newman 
■of  the  second  part,  John  D.  Neef  us  of  the  third  part,  and 
Franklin  Newman,  Jr.  of  the  fourth  part.  This  agreement 
•embraces  the  following  recitals :  "  Whereas  by  a  certain  deed 
of  trust  made  between  the  parties  hereto  of  the  firat,  second 
and  third  parts,  bearing  date  the  7th  day  of  December,  1864. 
''*'**  The  said  party  of  the  third  part  received  certain 
real  and  personal  property  in  trust  for  certain  purposes  therein 
mentioned.  And  whereas  such  property  so  received  in  trust 
by  said  party  has  been  sold  and  the  proceeds  thereof  have 
all  been  invested  in  a  house  and  lot  in  Jefferson  street  near 
Ormond  place  in  the  said  city  of  Brooklyn,  and  in  four 
United  States  six  per  cent  bonds  of  $1,000  each.  And 
whereas  at  the  request  of  the  said  parties  of  the  first  and 
second  parts,  and  with  the  consent  of  the  said  parties  of  the 
third  and  fourth  part,  the  said  party  of  the  fourth  part,  is  to 
he  substituted  as  trustee  in  the  place  and  stead  of  the  said 
party  of  the  third  part,  subject  to  all  the  covenants  and  con- 
-ditions  in  said  trust  deed  contained.  And  whereas  the  said 
party  of  the  third  part  has  conveyed  to  said  party  of  the 
fourth  part  by  deed  bearing  even  date  herewith,  the  house 
and  lot  in  Jefferson  street,  and  has  also  simultaneously  with 
the  execution  hereof,  delivered  to  said  party  of  the  fourth 
part  the  said  four  United  States  bonds  for  $1,000  each,  being 
-all  the  property,  money  or  proceeds  in  the  hands  or  possession 
of  said  party  of  the  third  part,  under  and  pursuant  to  said 
<Jeed  of  trust." 

In  consideration  of  the  premises  it  was  ther   provided  that 
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the  parties  of  the  first  and  second  part  should  release  and  dis- 
charge the  party  of  the  third  part  from  all  claims  and  demands 
whatsoever.  Tlie  party  of  the  third  part  did  thereby  also,  in 
consideration  of  the  premises,  "  transfer,  assign  and  set  over 
to  said  party  of  the  fourth  part,  the  said  Jefferson  street 
house  and  United  States  bonds  and  all  and  every  right,  claim 
or  demand  which  he  may  or  shall  have  for  or  by  reason  of 
said  deed  of  trust,  and  the  said  party  of  the  fourth  part,  in 
consideration  of  the  conveyance  to  him  of  the  said  housie  and 
lot  and  of  the  delivery  of  said  bonds,  did  "  consent  and  agrea 
to  take  said  house  and  lot  and  bonds  and  hold  the  same  a& 
trustee,  pursuant  to  the  covenants  and  conditions  in  said  trust 
deed  contained,  in  the  place  and  stead  of  the  said  party  of  the 
third  part."  On  the  same  day  **  John  D.  Neefus  individually, 
and  as  trustee,  by  and  under  a  deed  of  trust  from  Franklin 
and  Harriet  Newman,"  and  Mary  Ann,  his  wife,  conveyed 
by  quit-claim  deed,  all  of  the  estate,  right,  title  and  interest^ 
both  in  law  and  equity,  of,  in  or  to  the  house  and  lot  on 
Jefferson  street  to  "  Franklin  Newman,  Jr.,  as  trustee  in 
place  and  stead  of  said  John  D.  Neefus,  under  said  deed  of 
trust,"  and  to  his  successors  and  assigns  forever. 

From  this  time  forward  Franklin  Newman,  Jr.,  acted 
as  trustee  under  the  original  trust  deed,  until  the  death 
of  Harriet  Newman  which  occurred  in  July,  1882.  Harriet 
Newman  left  a  will  by  which  she  demised  all  of  her  prop- 
erty to  her  daughter  Mary  and  her  son  Franklin,  and 
appointed  her  son  Franklin  sole  executor  of  her  will.  On 
December  9,  1882,  Franklin  Newman,  claiming  to  be  the 
reveraionary  owner  of  the  property  held  by  Franklin  New- 
man, Jr.,  conveyed  it  to  the  plaintiffs,  and  this  action  was- 
brought  by  them  to  recover  possession  of  the  same.  The 
effect  of  the  deed  and  trust  agreement  of  December,  1864, 
was  to  create  a  valid  power  in  trust,  to  convert  the  land  con- 
veyed into  money  and  invest  the  proceeds  in  securities  in 
which  Harriet  Newman  was  to  have  a  life  estate  only.  {Bel- 
mont V.  O'Brien,  12  N.  Y.  394',  395.)  The  reversionary  inter- 
est in  the  land  not  having  been  conveyed  by  such  instrument 
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remained  in  the  creator  of  the  trust,  and  upon  the  death  of 
Harriet  Newman  reverted  to  him  under  the  provisions  of  the 
statute.     (3  K.  S.  [7th  ed.],  p.  2182,  §  62.) 

It  is  also  quite  clear  that  the  limitations  and  conditions  of 
the  attempted  trust  followed  the  property  into  which  the 
estate  was  converted  and  it  became  subject  to  the  same  rules 
of  reversion  which  pertained  to  that  originally  conveyed. 
{Bdmont  v.  0*Brten,  supra.)  Tiiese  propositions  were 
assumed  to  be  correct  by  both  the  General  and  Special  Terms 
in  their  consideration  of  the  case,  and  may  be  regarded  as 
conclusively  settled. 

It  was,  however,  held  by  the  General  Term  that  Franklin 
Newman,  by  the  execution  and  delivery  of  the  quit-claim  deed 
of  April  17,  1865,  transferred  to  Neefus  his  reversionary 
intei*e8t  in  the  trust  fund,  and  that  it  then  became  vested 
absolutely  in  Neefus,  and  still  remains  in  him,  or  the  trustee 
Franklin  Newman,  Jr.,  who  was  substituted  in  his  place. 
The  defendants'  answer  alleges  impliedly,  if  not  directly,  that 
tkis  reversionary  estate  was  held  by  the  trustee  for  the  benefit 
of  Harriet  Newman,  and  upon  her  deatii  descended  or  was 
distributable  to  her  three  children  and  the  issue  of  the  fourth 
who  had  died.  This  contention  is  hardly  sustainable  in  view 
of  the  fact  that  Harriet  Newman  left  her  property,  by  will, 
exclusively  to  two  of  said  children,  and  any  reversion  to  which 
she  was  entitled,  is  apparently  controlled  by  its  provisions. 
This  result  is  claimed  to  be  produced  by  the  provisions  of  the 
agreement  of  April  8,  1865,  which  it  is  argued  created  a  trust 
in  the  reversionary  estate  for  the  benefit  of  Harriet  Newman. 

We  are  of  the  opinion  that  no  trust  was  created  by  that 
agreement  and  that  under  it  Neefus  acquired  a  mortgage 
interest  only  which  became  satisfied  in  1871,  by  the  perform- 
ance of  the  obligation  and  the  arrival  of  Franklin  and  Mary 
at  maturity,  and  the  termination  of  the  period  for  paying 
annuities  for  their  support.  The  case  was  considered  at  the 
General  Term  upon  the  theory  that  its  termination  depended 
solely  upon  the  effect  to  be  ascribed  to  the  quit-claim  deed, 
unaffected  by  the  cotemporaneous  agreement,  and  as  thus 
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viewed,  might  afford  some  reason  for  doubt  as  to  its  true 
solution. 

A  careful  consideration  of  the  provisions  of  that  agreement, 
however,  leads  to  the  conviction  that  there  was  no  intention 
on  the  part  of  Newman  or  his  wife  to  vest  any  personal 
interest  in  the  property  in  Neefus.  It  was  conveyed  to  him, 
indeed,  but  it  was  conveyed  for  a  purpose,  which  it  is  the 
duty  of  the  court  to  discover  and  enforce,  if  consistent  with 
the  rules  of  law.  This  purpose  is  clearly  disclosed  by  an 
examination  of  the  provisions  of  the  agreement.  Among 
other  things,  it  appeare  therefrom  that  the  sole  consideration 
for  the  deed  was  furnished  by  Harriet  Newman,  and  its 
object  was  declared  to  be  "  to  make  still  further  provision  for 
said  wife  and  four  children."  It  was  also  provided  that 
Neefus  should  reconvey  the  property  to  Newman  in  case  the 
said  Harriet  "  should  fail  to  comply  or  perform  in  good  faith 
her  part  of  the  covenants  herein  contained,"  and  finally  it 
was  declared  that  "  said  quit-claim  deed,  also  said  bond  with 
collateral  and  the  bill  of  sale,  all  to  be  in  escrow  (said  Neefus 
the  piirty)  to  be  delivered  when  said  Harriet  faithfully  per- 
forms £.11  her  covenants  hereinafter  contained."  The  delivery 
here  spoken  of  was  a  delivery  to  Neefus  to  take  the  place  of 
the  conditional  delivery  there  made,  because  it  obviously  was 
not  intended  that  Harriet  Newman  was  to  take  Franklin  New- 
man's bond  or  the  judgment  assigned  as  security  therefor,  or  the 
bill  of  sale  of  the  furniture  transferred  "  for  her  use,"  which 
are  therein  spoken  of  in  connection  with  the  quit-claim  deed. 
The  idea  that  the  property  was  to  be  reconveyed  to  Newman 
if  Harriet  failed  to  perform  her  contract  is  inconsistent  with 
the  theory  of  any  personal  interest  in  Neefus,  while  it  was 
essential  to  the  performance  of  his  trust,  as  well  as  the 
enforcement  of  the  security,  that  he  should  have  the  title  of 
the  property,  with  the  power  of  converting  it.  On  the  other 
hand,  if  the  revei-sion  had  been  intended  to  be  given  to 
Neefus  in  trust  for  Harriet  Newman,  the  legal  estate  would 
have  vested  immediately  in  her  by  force  of  the  forty-ninth 
section  of  the  statute,  and  the  life  estate  and  reversion  uniting 
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in  the  same  person,  the  former  would  have  merged  in  the 
latter,  thus  destroying  the  trust.  That  this  was  not  intended 
is  shown  by  the  repeated  declarations  of  the  parties  as  to  the 
continued  existence  of  the  trust  of  1864.  It  matters  not 
whether  tlie  provisions  of  the  agreement  were  all  valid  or  not^ 
for  when  the  object  of  the  yiquiry  is  to  ascertain  the  intent  of 
the  pai*ties  in  making  a  contract,  their  meaning  is  as  much 
revealed  by  the  intent  expressed  in  invalid  as  in  valid  pro- 
visions, and  the  court  will  avail  itself  of  every  lawful  means 
to  ascertam  and  give  eflFect  to  the  intention  of  the  parties,  if 
not  contrary  to  law  It  seems  quite  clear,  therefore,  that 
ihc  object  of  the  deed  was  simply  to  furnish  additional 
security  to  Harriet,  that  Franklin  Newman  should  promptly 
make  the  additional  payments  of  income  which  he  became 
liable  to  pay  by  the  agreement.  It  certainly  was  not 
intended  that  Neefus  should  take  the  reversionary  interest 
foi  himself,  and  there  is  no  color  of  a  provision  in  the  agree- 
ment by  which  Harriet  Newman  was  entitled  to  take  it, 
Neefus  received  the  property  in  question  simply  as  a  security 
ior  the  performance  of  Newman's  agreement,  to  be  returned 
to  Newman  when  the  object  of  the  transfer  had  been  satisfied. 
The  practical  construction  given  to  this  conveyance  and  agree- 
ment by  the  subsequent  dealings  and  conduct  of  the  parties,, 
and  the  various  contracts  executed  between  them,  is  quite 
controlling  as  to  their  real  intention  in  making  it.  The 
thirteen  and  one-half  lots  were  converted  into  money^ 
amounting,  presumably,  to  about  $9,000.  Six  thousand  five 
hundred  dollars  of  this  sum  was  invested  in  the  house  and 
lot  on  Jefferson  street,  the  title  to  which  was  taken  to  Neefus, 
as  trustee  under  the  trust  deed  of  1864,  and  the  balance  in 
foui  per  cent  United  States  bonds. 

By  the  agreement  of  January  18,  1872,  it  was  recited  that 
the  properties  were  held  by  Neefus  as  trust  property  under 
the  trust  deed  of  1864,  and  he  thereby  agreed  to  convey  them 
to  Franklin  Newman,  Jr.,  as  substituted  trustee  subject  to  the 
conditions  and  limitations  of  the  said  trust,  and  the  said 
Franklin  Newman,  Jr.,  received  them  solely  as  trustee  under 
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such  instrument.  The  quit  claim  deed  from  Neefus  to 
Franklin  Newman,  Jr.,  conveys  all  of  the  interest  in  the 
property  held  by  Neefus,  either  individually  or  as  trustee,  to 
the  grantee  therein  named  as  trustee  under  such  trv^t  deed. 
Whatever  effect  therefore  may  be  ascribed  to  the  deed  of 
April  8,  1865,  all  of  the  interests  thereby  conveyed  were 
reconveyed  to  Franklin  Newman,  Jr.,  and  by  the  agreement 
of  January  18,  1872,  executed  by  all  of  the  parties  having  an 
interest  in  the  subject,  and  which  was  recorded  in  the  register's 
office  of  Kings  county,  January  19,  1872,  the  trust  was  rede- 
clared  and  the  entire  proceeds  of  the  whole  property  were 
reconstituted  a  trust  fund  subject  to  the  lintitations  and  con- 
ditions of  the  deed  and  contract  of  December,  9,  1864. 

It  follows  that  upon  the  death  of  Harriet  Newman,  the 
corpus  of  the  trust  estate  reverted  to  Franklin  Newman  and 
passed  to  the  plaintiffs  under  the  conveyance  from  him  to 
them. 

Other  questions  made  in  the  case  become  immaterial  in  the 
view  which  we  have  taken  of  the  questions  raised. 

The  order  of  the  General  Term  should  be  reversed  and  tlie 
judgment  of  the  Special  Term  affirmed,  with  costs  to  the 
plaintiffs  in  the  court  below  and  in  this  court. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


HuMPHRBT  SissoN  et  al.,  Respondents,  v.  Cecelia  Cumminos 
et  al..  Impleaded,  etc..  Appellants. 

E.,  a  married  woman,  died  seized  of  a  lot  of  land,  the  south-west  line  of 
which,  a?  described  in  the  deed  under  which  she  held  was  near  to  high- 
wat«r  mark  of  the  St.  Lawrence  river.  The  deed  contained  a  reserva- 
tion (so  called  therein)  of  all  the  grantor's  rights  "  to  the  land  now 
under  water  and  to  the  water  front  beyond  or  south-west "  of  the  south- 
west line  of  the  lot  conveyed.  R  died  intestate.  leaving  her  husband 
and  two  infant  children  her  surviving.  In  an  action  of  ejectment, 
brought  by  the  survivors,  to  recover  the  premises  embraced  in  the  reser- 
vation, the  answer  of  the  infants  denied  any  entry  by  them  upon 
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or  claim  of  title  to  any  land  except  that  of  which  their  mother  was 
seized  at  the  time  of  lier  death,  and  no  evidence  was  given  tending 
to  show  possession  of  or  assertion  of  title  on  their  part  to  the  premises 
in  question;  nor  did  it  appear  that  their  mother  ever  entered  upon  or 
claimed  any  right  or  interest  in  said  premises.  It  did  appear  that  after 
the  death  of  E.,  her  husband  entered  upon  the  said  premises,  erected 
structures  thereon  and  tore  down  a  wharf  erected  by  plaintiffs.  Hdd, 
that  the  infant  defendants  were  improperly  made  parties;  that  their 
joinder  as  such  was  not  justified  by  the  Code  of  Civil  Procedure  (§  1508), 
and  the  complaint  should  have  been  dismissed  as  to  them ;  that  they 
were  not  bound  by  the  acts  of  their  father,  as  these  acts  must  be 
referred  to  his  own  interest  and  title  as  life  tenant,  not  to  the  title  of 
the  remaindermen. 
Biuon  V.  Gumming^  (35  Hun,  22)  reversed. 

(Argued  April  27,  1887;  decided  June  7,  1887.) 

Appeal  by  defendants,  Cecelia  and  James  Camming,  from 
judgment  of  the  General  Term  of  the  Supreme  Court  in  the 
fourth  judicial  department,  entered  upon  an  order  made 
January  29,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury.     (Reported  below,  36  Hun,  22.) 

This  was  an  action  of  ejectment,  to  recover  possession  of  a 
strip  of  land  adjacent  to  and  above  low- water  mark  of  the  St. 
Lawrence  river  and  lying  south-west  of  and  adjoining  premises 
of  the  defendants. 

The  material  facts  are  stated  in  the  opinion. 

Wat/land  F,  Ford  for  appellants.  The  ebb  or  flow  of  the 
tide  is  not  i-egarded  as  the  test  of  navigability  when  applied 
to  fresh  water  lakes,  inland  seas  or  the  streams  forming  the 
boundary  line  of  States.  {People  ex  rel.  Looinia  v.  Canal 
Appraisers^  33  N.  Y.  461 ;  Canal  Appraisers  v.  People^ 
17  Wend.  598;  Browne  v.  Schofield,  8  Barb.  243;  In  re 
Genesee  Chiefs  12  How.  454;  Barney  v.  Keokuk^  94  U.«  S. 
336 ;  Tomlin  v.  Dubuque  R.  li.  Co.,  32  la.  106 ;  Smith  v. 
City  of  Rochester,  92  N,  Y.  479  ;  Mayor  of  Mobile  v.  Eslava, 
«  Porter  [Ala.],  579 ;  33  Am.  Dec.  325  ;  Collins  v.  Benbury, 
SiOKBLs — Vol.  LXI.       8. 
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3  Ired.  L.  722 ;  CoUtein  v.  Blazier,  2  Bin.  476  ;  4  Am.  Dec. 
463;  Buff.  P.  Line  v.  N.  Y.  (&  Z.  R  B,  B.  Co.,  10  Abb. 
[N.  C]  107;  La  Plaisance  Bay  Harbor  Co.  v.  City  of 
Monroe,  1  Walker's  Ch,  [Mich.]  156 ;  Smith  v.  City  of  Boch- 
eater,  92  N.  Y.  579;  The  King  v.  Montague,  4  B.  &  C. 
598 ;  Miles  v.  Bose,  5  Taunt.  705 ;  Bex  v.  Smith,  2  Doug. 
411 ;  Warren  v.  Mathers,  6  Mod.  73;  Carter  v.  Murcott,  4 
Burrow,  2162 ;  Mayor,  etc,  v.  Turner,  Cooper,  86 ;  Wooirych 
on  Waters,  40  [marg.] ;  Gould  on  Waters,  137,  §  68.)  On 
navigable  watera  the  riparian  rights  cannot  extend 
beyond  high- water  mark.  ( Town  of  Bavenswood  v.  Flemmgy 
22  W.  Va.  52 ;  Mayor,  etc.  v.  Esclava,  9  Port.  [Ala.]  579 ; 
33  Am.  Dec.  325 ;  Oould  v.  Hudson  B.  B.  Co.,  6  N.  Y. 
522;  People  v.  Canal  Appraisers,  33  N.  Y.  493.)  In  con- 
sidering the  public  character  of  the  river  St.  Lawrence,  the 
fact  that  it  is  a  national  boundary  between  the  State  of  New 
York  and  a  foreign  country  is  important  in  determining 
whether  it  is  to  be  regarded  as  a  public  navigable  river,  with 
all  the  incidents  attached  to  that  character .  ( Canal  Appraisers 
V.  People,  17  Wend.  598,  599 ;  Kingman  v.  Sparrow,  12 
Barb.  201.)  In  ejectment  the  plaintiflF  must  rely  upon  the 
strength  of  his  own  title,  not  upon  the  weakness  of  the 
defendants.  {Haldane  cfe  Urry  v.  Harvey,  4  Burr.  2487; 
Wallace  v.  Swinton,  64  N.  Y  188.)  There  could  be  no 
recovery  for  lands  between  high  and  low-water  mark  without 
title.  {Go\M  v.  H.  B.  B.  B.  Co.,  6  N.  Y.  522 ;  Lansing 
y  Smith,  4  Wend.  22 ;  People  v.  Mauran,  15  Denio,  389 ; 
Bennett  v.  Bicchan,  76  N.  Y.  390;  P/ielps  v.  Vischer,  50  id. 
69 ;  Thompkins  v.  Lee,  59  id.  662.)  An  exception  in  a  deed 
is  always  to  be  taken  inost  favorably  to  the  grantee.  {Jackson 
V.  Gardner,  8  Johns,  394 ;  Jackson  v.  Myers,  3  id.  387 ; 
Jackson  v.  Blodgett,  16  id.  172 ;  Bowering  v.  ElmMie,  7 
T.  R.  216,  n.)  To  maintain  the  action  of  ejectment,  it 
would  be  necessary  to  show  defendants  in  possession 
exercising  acts  of  ownerehip,  or  that  they  claimed  the 
title.  {Bedfidd  v.  Utica  cfe  Syr.  B.  B.  Co.,  25  Barb.  54; 
Abel  V.  Van  Gelder,  36  N.  Y.  514 ;  Banyor  v.  Empie,  5  Hill, 
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48;  Lucas  v.  Johnson^  8  Barb.  244;  Code  of  Civ.  Pro., 
§§  1502,  1503.)  There  exists  the  same  reason  for  limiting^ 
grants  upon  the  St.  Lawrence  to  liigh-water  mark,  as  apjdj  to 
other  public  waters.  {Halsey  v.  MoCormiek^  13  N.  Y.  298  ; 
Murphy  V.  City  of  Brookhjn^  98  id.  645 ;  Canal  App^'a4^er» 
V.  Peopley  17  Wend.  620,  621.) 

Denis  O^Brien  for  respondent.  Ejectment  will  lie  for  .and 
below  high-water  mark  as  well  as  for  that  above.  {GJiam,  <St 
St.  L.  R,  R.  Co.  V.  Valerdiney  19  Barb.  484 ;  People  v.  Maureriy 

5  Denio,  389 ;  Nichols  v.  Lewis^  15  Conn.  137.)  The  plaintiffs* 
right  to  recover  is  not  affected  by  the  fact  that  a  portion  of  the 
land  may  be  below  high- water  mark.  {^Larhgdon  v.  Mayor ^ 
etc.,  6  Abb.  [K  C]  314;  Bridge  v.  Pierson,  45  N.  Y.  601 ; 
S.  (7.,  66  Barb.  514;  Rexford  v.  Marquis,  7  Lans.  249 ;  Sals- 
hurgh  V.  Hynds,  13  Week.  Dig.  359 ;  Jackson  v.  Verrmlyeay 

6  Cow.  677 ;  Van  Rensselaer  v.  Van  Rensselaer^  9  Johns.  377; 
3  Wash.  Real  Prop.  [4th  ed.],  431-433,  [book  3,  chap.  5, 
§  457] ;  Munn  v.  WorraU,  53  N.  Y.  44 ;  State  v.  ^Y^lson,  42 
Me.  9  ;  Whittaker  v  Brown,  46  Penn.  St.  197;  Stockbridge 
Iron  Co.  V.  Hudson  Iron  Co.,  107  Mass.  290,  321.)  Wood, 
worth  was  estopped  by  his  deed  from  claiming  the  strip  of 
land  in  question.  {Van  Rensselaer  v.  Kemey,  11  How. 
[U.  S.]  297  ;  Fitch  v.  Baldwin,  17  Johns.  161 ;  Jackson  v. 
Murray^  7  id.  5 ;  Jackson  v.  Wilson,  9  id.  92 ;  Brant  v. 
Livermore,  10  id.  358  ;  Sanford  v.  Roosa^  12  id.  162 ;  Ester- 
brook  V.  Savage,  21  Hun,  146 ;  Judd  v.  Seeki?is,  62  N,  Y. 
266 ;  Bank  of  Troy  v.  Hihhard,  45  How.  Pr.  280  ;  Freeman 
V.  Axdd,  44  N.  Y.  50 ;  Ingraham  v.  Baldwin,  9  id.  45 , 
Lee  V.  Clark,  1  Hill,  56 ;  Fake  v.  Ghrant,  39  Barb.  339  ;  Long^ 
Island  R.  R.  Co.  v.  Conklin,  29  N.  Y.  572.)  The  defendants 
claiming  under  Woodworth  are  estopped  by  the  provisions  of 
his  grant  to  the  same  extent  that  he  would  have  been.  {Hill 
V.  HiU,  4  Barb.  419 ;  Stow  v.  Wyse,  7  Conn.  214 ;  Chautauqua^ 
Co.  B^k  V.  Risley,  4  Denio,  480  ;  Demeyer  v.  Legg,  18  Barb. 
14 ;  West  v.  Pine,  4  Wash.  691 ;  Carver  v.  Astor,  4t  Peters,  1 ; 
Crane  v.  Morris,  6  id.  598.)     Riparian  owners  on  freshwater 


60  SissoN  et  al.  v.  Cummings  et  al.  [Jane, 

Statement  of  case. 

lakes  and  rivers  where  the  tide  does  not  ebb  and  flow,  own  to 
low- water  mark,  although  the  water  be  navigable  in  fact. 
(  Wheeler  v.  Spinola^  54  N.  Y.  377  ;  Canal  CottCtb  Y^People^ 
5  Wend.  423,  443-447 ;  Handley  v.  Leasee  of  Anthony^  6 
Wheat.  374 ;  Waterman  v.  Johnson,  18  Pick.  261 ;  Cham,  &  St. 
L.  B.  R.  Co.  V.  Valenti7ie,  19  Barb.  484 ;  Ealsey  v.  MoCor- 
mack,  13  N.  Y.  296 ;  ChUd  v.  Storr,  4  Hill,  369  ;  Gould  on 
Waters,  §  203  ;  3  Wash,  on  Real  Prop.  [4th  ed.]  414,  416; 
Angell  on  Water  Courecs,  §  42;  Hilliard  on  Real  Prop. 
189-202,  and  notes;  Ball  v.  Slack,  2  Whar.  508;  Lehigh 
Valley  B.  B.  Co.  v.  Trone,  28  Penn.  St.  206!;  Bailey  v.  MiUorir 
herger,  31  id.  37  ;  Leasee  of  McCuUoch  v.  Aten,  2  Ohio,  307; 
Lessee  of  Blancha/rd  v.  Porter,  11  id.  138  ;  3  Kent's  Com.  427; 
Seneca  Nat.  of  Indians  v.  Knight,  23  N.  Y.  498 ;  Tates  v. 
Van  De  Bogert,  56  id.  526 ;  People  v.  Canal  Appraisers, 
33  id  464;  Palmer  v.  Mulligan,  3  Caine's,  308,  318,  319, 
Smith  V.  City  of  Bochester,  92  N.  Y  463,  486 ,  Ec  parte 
Jennings,  6  Cowen,  518.)  From  the  facts  the  courts  could 
well  have  found  that  the  plamtifE  had  title  to  the  land  under 
water  by  prescription.  (Code  of  Civ.  Pro.,  §  370 ;  Coming  v. 
Troy  Iron  and  Nail  Factory,  44  N.  Y.  577  ;  Trustees  of 
East  Hampton  v.  Kirk,  68  id.  459,  466  ;  Towle  v.  Bem^en, 
70  id.  303.)  The  finding  that  plaintiffs  were  the  owners 
of  the  land  under  water  is  consistent  with  a  title  by 
prescription  as  an  adverse  possession ,  lor  the  statutory 
period  establishes  a  perfect  title,  and  to  uphold  it  a  grant 
will  be  presumed.  {CahiU  v.  Palmar,  45  N.  Y  479; 
Jackson  v.  Wheat,  18  John,  40  ;  Bvhie  v.  Sedgwick,  4  Abb. 
Dec.  73 ;  S.  C,  35  Barb.  319 ;  Bogardus  v.  Trinity  Church, 
4  Paige,  178.)  The  land  under  water  of  Otter  creek  recovered 
by  plaintiffs,  belonged  to  them  subject  to  the  rights  of  the 
public.  The  existance  of  a  public  easement  did  not  deprive 
plaintiffs  of  the  right  to  maintain  ejectment  against  an  indi- 
vidual ousting  them  from  the  use  or  possession.  (83  N.  Y. 
178;  92  id.  484,  485  ;  East  Haven  v.  Hemenway,  7  Conn. 
186,  203 ;  People  v.  Tibhitts,  19  N.  Y.  523,  528  ;  Blunddl 
V.  CattaraU,  5  B.  ife  A.  268 ;  Nichols  v.  Leioia,  15  Conn.  137 : 
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Jackson  V.  May^  16  Johns.  184 ;  Jackson  v.  Buell^  9  id.  298 ; 
Brown  V.  Galley^  H.  &  D.  308 ;  Rowa/n  v.  Kdsey^  18  Barb. 
484 ;  Champ.  <j&  SU  Lawrence  H,  R.  Co,  v.  Valentine^  19  id. 
484;  People  v.  Mauren,  6  Den.  389;  Thompkins  v.  Leey 
59  N.  Y.  662;  Phelps  v.  Viscliery  50  id.  69;  BenneU  v. 
Buchan,  53  Barb.  578 ;  Code  of  Civ.  Pro.,  §§  268,  272,  997, 
1010,  1019,  1022,  1023.)  The  infants  were  properly  made 
parties  defendants,  being  the  owners  of  the  land,  the  title  to 
the  property  in  question  could  not  be  finally  determined  with- 
out their  presence  as  parties,  and  it  is  now  the  policy  of  the 
law  to  have  all  the  persons  made  parties  tiiat  are  necessary  to 
a  final  determination  of  the  questions  mvolved.  (Code  of 
Civ.  Pro.  §§  1502,  1503 ;  Stewart  v,  Parker,  68  N.  Y.  450, 
455;  Martin  v.  Rector^  30  Hun,  138.)  It  waa  proper  to 
prove  the  mannei  the  land  between  high  and  low-water  mark 
had  been  used,  not  only  as  tending  to  establish  title  by  pre- 
scription, but  also  the  true  boundary  of  the  grant  to  plaintiffs; 
{Duke  of  Beaufort  y  Mayor ^  eic,^  3  Exch.  413;  Rowe  v. 
Brentcm^  3  M  &  R.  329.)  The  owner  of  laud  on  the  St. 
Lawrence  river  takes  at  least  to  low-water  mark.  {Lorman  v. 
Benson,  8  Mich.  18;  Jakeway  v.  Barrett,  88  Vt.  316; 
Fletcher  v.  Phelps^  28  id.  257 ;  Austin  v.  Rutland  R, 
R,  Co.,  45  id.  215;  19  Barb.  484;  Gould  on  Watere, 
§§  23,  203 ;  Rice  v.  Ritddiman,  10  Mich.  125, 138 ;  Seaman 
V.  Smith,  24  111.  521;  Ld.  Adv.,  etc.  v.  Ld.  Blantyre 
[4  A  pp.  Cas.],  33  Moak's  Eng.  R.  533 ;  3  Wash.  R.  Est.  [4th  ed.] 
409,  Ledyard  v.  Ten  Eyck,  36  Barb.  125.)  Whether  the 
owner  of  land  on  the  St.  Lawrence  river  takes  to  high  or  low 
water  mark  is  immaterial.  ( Yates  v.  Milwaukee,  10  Wall. 
497;  31  Minn.,  297;  47  Am.  Rep.,  789;  15  Conn.,  137; 
22  id.  181 ;  18  id.  391.)  Ejectment  will  lie  for  a  common 
appendant  or  appurtenant,  when  coupled  with  a  suit  for  the 
lands  to  which  it  is  appendant.  (Tyler  on  Ejectment,  42 ; 
Jackson  v.  Buell,  9  John.  298.)  The  action  may  be  main- 
tained for  a  fishery.  {Rex.  v.  Old  Arlesford  1  Tr.  Reps. 
358;  Smith  v.  Burritt,  1  Lev.  114;  Cro.  Jac,  1150; 
Runnington  on  Ejectment,  131.) 
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Opinion  of  the  Court,  per  Andrews,  J. 

Andrews,  J.  We  deem  it  unnecessarj  to  decide  the  inter 
•esting  question  argued  at  the  bar,  respecting  ttie  construction 
of  a  grant  by  the  State  of  lands  bordering  on  the  river 
St.  Lawrence  above  the  ebb  and  flow  of  tlie  tide,  which 
bounds  the  granted  premises  by  the  margin  or  shore  of  the 
river,  and  whether  under  such  a  description  the  title  of  the 
grantee  extends  to  the  margin  of  the  water  at  its  low  stage, 
or  only  to  high- water  mark.  The  judgment  against  the  infant 
-defendants,  who  are  the  only  appellants  here,  must  be  reversed 
upon  a  preliminary  question.  Assuming  that  the  plantifis' 
title  under  the  Macomb  patent  extended  to  the  line  of  low- 
water,  and  that  they  established  title  to  the  water  front  and 
to  the  land  under  water  to  low-water  mark,  lying  south-west 
of  and  adjoining  the  premises  embraced  in  the  deed  of  July 
5,  1861,  from  John  W.  Fuller  to  David  and  William  Wood- 
worth,  under  which  the  defendants  claim,  we  think  neverthe- 
less the  appellants  were  entitled  to  a  dismissal  of  the  complaint 
on  the  ground  that  it  did  not  appear  on  the  trial  by  the  plead- 
ings or  evidence  that  they  were  in  possession  ot  the  demanded 
premises,  or  claimed  title  thereto  as  i-emamdennen  or  other- 
wise at  or  before  the  time  of  the  commencement  of 
the  action.  Upon  the  death  of  Ellen  Cumming,  January 
31,  1875,  the  title  to  the  Woodworth  lot  descended  to  her 
two  children,  the  infant  defendants,  subject  to  a  life  estate 
im  Peter  Cumming,  the  husband,  as  tenant  by  the  courtesy. 
Ellen  Cumming  acquired  title  to  the  lot  by  deed  from 
David  Woodworth,  November  10,  1871,  which  described  the 
land  by  metes  and  bounds.  The  south-west  line  was  near 
to  high  water  mark  on  said  river,  but  the  river  was  not 
referred  to  m  the  description.  By  said  deed  the  conveyance 
was  made,  subject  to  a  reservation  (so  called)  to  Fuller  (the 
original  grantor  of  the  Wood  worths)  contained  in  the  original 
<leed  from  Fuller  to  them,  of  '*  all  his  rights  to  the  land  now 
under  water  and  to  the  water  front  beyond  or  south  west"  of 
the  south-west  line  of  the  lot  conveyed.  She  entered  into 
possession  under  her  deed  from  Woodworth,  and  occupied 
the  lot  and  the  house  upon  it  with  her  husband  and  children 
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until  her  death.  The  premises  ia  controversy  are  those 
embraced  in  this  reservation.  It  neither  appears  that  Ellen 
Gumming  ever  entered  upon  or  that  she  claimed  any  right 
or  interest  in  the  premises  in  question.  There  is  evidence 
that  subsequent  to  her  death  Peter  Gumming,  her  husband, 
one  of  the  original  defendants  in  the  action,  entered  upon  the 
premises  in  dispute  and  built  a  hog-pen  and  privy  thereon, 
and  tore  down  a  wharf  constructed  by  the  plaintiffs  between 
the  lot  conveyed  to  Ellen  Gumming  and  the  river.  It  may 
be  admitted  that  enough  was  shown  to  entitle  the  plaintiffs 
to  maintain  ejectment  against  Peter  Gumming.  He  has 
submitted  to  the  judgment  below  and  has  not  appealed,  and 
his  rights  are  not  now  in  controversy.  But  the  case  discloses 
no  ground  upon  which  a  judgment  against  the  infant  defend- 
ants can  be  supported.  There  is  no  pretense  of  any  act  on 
the  part  of  the  infants  by  way  of  assertion  of  title  m  them- 
selves to  the  premises  in  question,  nor  is  there  any  evidence  that 
they  have  ever  questioned  or  disputed  the  title  of  the  plaintiffs. 
The  complaint  allegqs  that  the  defendants,  after  the  death 
of  Ellen  Gumming,  wrongfully  entered  into  possession  of  the 
real  estate  described,  and  wrongfully  withheld  the  same  from 
the  plaintiffs,  and  that  the  defendants,  "  or  some  of  them^^ 
claim  to  own  the  same,  and  deny  the  j)laintiffs'  title  thereto. 
These  allegations  are  not  admitted  by  the  infant  defendants 
in  the  answer,  but  are  denied,  and  they  expressly  aver  that 
they  have  no  interest  in  any  lands  except  those  of  which  their 
mother,  Ellen  Gumming,  was  seis^ed  at  the  time  of  her  death, 
to  wit,  the  lands  embraced  in  the  Woodworth  deed,  and  they 
insist  that  the  action  cannot  be  maintained  against  them. 
It  is  clear,  ve  think,  that  the  infant  defendants  are  not 
bound  by  the  acts  of  their  father,  the  tenant  for  life.  It  is 
true  that  both  his  rights  and  the  rights  of  the  infants  ia  the 
land  conveyed  to  Ellen  Gumming  are  derived  through  her. 
But  as  we  have  said,  the  deed  to  Ellen  Gumming  carried  no 
part  of  the  premises  in  dispute,  which  lie  wholly  outside  of 
the  boundaries  in  the  deed.  The  evidence  also  tends  to  show 
that  Peter  Gumming,  in  entering  upon  the  land  in  controversy, 
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was  asserting  a  supposed  right  as  riparian  owner  to  use  the  shore 
between  high  and  low  water  mark  adjacent  to  his  laud.  But 
his  acts  must  be  referred  to  his  own  interest  and  title,  and  not 
to  the  title  of  the  i-emaindermen.  The  infants  could  not 
control  his  conduct,  and  it  would  be  grossly  unjust  to  make 
them  responsible  for  wrongs  committed  by  him  without  their 
sanction  or  authority. 

The  joinder  of  the  infant  defendants  is  not  justified  by 
section  1503  of  the  Code.  That  section  authorized  any  person 
claiming  title  to,  or  the  right  to  the  possession  of  real  property 
sought  to  be  recovered  in  an  action  as  landlord,  remainder- 
man, reversioner  or  otherwise,  adversely  to  the  plaintiff,  to  be 
jomed  as  defendant.  The  infants,  so  far  as  appears,  neither 
claimed  title  to  or  the  right  to  the  possession  of  the  land  in 
controversy,  nor  did  they  do  any  act  in  hostility  to  the  plain> 
tiffs'  title,  and  the  complaint  as  to  them  should  have  been 
dismissed. 

The  judgment  should  be  reversed  as  to  the  appellants  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


The  People  ex  rel.,  Isaac  W.  Peck,   Appellant,  v.  The 

OoBOilSSIONEBS  OF  THE  DEPARTMENT  OF  FiRE  AND  BuiLDINGS 

IN  THE  Crrv  OF  Brooklyn,  Kespondent. 

Under  the  provision  of  the  Code  of  Civil  Procedure  in  reference  to  a 
heanng  upon  return  to  a  writ  of  certiorari  (§  2138).  which  provides  that 
the  hearing  must  be  had  '*  upon  the  writ  and  return  and  the  papers 
upon  which  the  writ  was  granted  *'  where  the  return  admits  the  facts 
stated  in  the  writ,  or  the  papers  upon  which  it  was  granted,  or  is  silent 
as  to  them,  such  facts  must  be  considered  and  have  effect  upon  the 
hearing. 

It  seems  where  the  return  meets  all  the  allegations  of  fact  contained  in 
the  writ  and  the  papers  upon  which  it  was  granted  and  traverses  them, 
the  hearing  must  be  confined  to  the  facts  stated  in  the  return 

Under  tJie  provision  of  the  charter  of  the  city  of  Brooklyn  of  1873, 
(^§  9.  14,  title  13,  chap  863  Laws  of  1873).  as  amended  by  the  act  of 
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1874  (§  30,  chap.  689  Laws  of  1874),  specifying  the  causes  for  which 
members  of  the  Department  of  Fire  and  Buildings  in  the  city  of 
Brooklyn  may  be  dismissed,  before  there  can  be  any  conviction  and 
removal,  the  member  proceeded  against  is  entitled  to  notice  of  the 
charge  against  him,  a  hearing  and  trial. 
Where,  therefore,  it  appeared  by  the  affidavit,  writ  and  return  herein, 
that  the  relator  was,  without  trial  or  hearing,  dismissed  by  the  commis- 
sioners of  said  department  from  the  position  of  detailed  fireman  and 
member  of  the  department,  ffeld^  that  the  proceedings  of  the  commis- 
sioners were  erroneous  and  void. 

(ijrgued  May  8,  1887  ;  decided  June  7,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department  made  February  15, 
1887,  which  aflSrmed  an  order  of  Special  Term,  affirming  the 
proceedings  of  the  defendant  in  removing  the  relator  from 
liis  position  as  a  member  of  the  Department  of  Fire  and 
Buildings  in  the  city  of  Brooklyn. 

The  material  facts  are  stated  in  the  opinion. 

Edward  F.  O^Dvyyer  for  appellant.  The  appointment  ol 
the  relator  became  a  vested  right  of  which  he  could  only  be 
deprived  (divested),  upon  charge,  trial  and  conviction.  (Laws 
of  1873,  chap.  863,  tit.  13,  §  14 ;  People  ex  rel  Munday  v 
B'd  Fire  CmrCrs,  72  N.  Y.  445  ;  PeopU  ex  reL  Folk  v.  B'd 
of  Police^  69  id.  408.)  The  repeal  of  the  power  of  removal 
as  expressed  in  section  9,  act  of  1873,  is  evidence  of  the  inten- 
tion of  the  legislature  to  limit  the  power  of  removal  to  the 
provision  made  therefor  in  section  14.  (fioraWs  v.  Keiths 
2  Barr.  218 ;  Potter's  Dwarris,  204  [N.]  ;  Mundar/s  Oaae^ 
72  N.  T.  448;  Smith's  Case,  103  id.  370.) 

Ahnet  F,  Jenks  for  respondent.  The  return  was  con- 
clusive as  to  the  status  of  the  relator  and  the  character  of  the 
position  from  which  he  was  removed.  {People  ex  rel.  Sims 
V.  Fire  ComWs,  73  N.  Y.  439 ;  Haines  v.  Judges  of  West- 
chesiery  20  Wend.  625.)  The  i-emoval  of  the  relator  was  law- 
ful. (Laws  of  1873,  chap.  863,  tit.  13,  §  9.)  The  power  to 
appoint  carries  with  it  the  power  to  remove.  {People  ex  rd. 
Sims,  73  N.  Y.  439.) 
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Earl,  J.  The  petitioner  presented  to  the  Supreme  Court 
a  verified  petition  in  which  he  represented  that  he  was,  and 
Jiad  been  for  a  long  time,  a  member  of  the  department  of  fire 
:and  buildings  of  the  city  of  Brooklyn  ;  that  on  the  15th  day  of 
September,  1879,  he  was  a  duly  appointed  and  actmg  detailed 
iireman  of  that  department,  having  been  appointed  by  the 
•commissioners  of  that  department ;  that  on  that  da.y  the  com 
jnissioners  irregularly,  illegally  and  without  authority  or  juris 
•diction,  and  without  cause,  removed  him  from  his  position ; 
;and  he  prayed  for  a  writ  of  certiorari  dii-ected  to  the  com- 
jnissioners  commanding  them  to  certify  and  return  to  the  court 
all  proceedings  had  before  them  in  reference  to  his  removal. 
Thereupon  a  writ  of  certiorari  was  granted,  directed  to  such 
commissioners,  reciting  that  Isaac  W.  Peck,  a  duly  appointed 
and  acting  detailed  fireman  of  the  department  of  fire  and 
})uildings  of  the  city  of  Brooklyn  was,  on  the  15th  day  of 
September,  1879,  removed  by  the  commissioners  of  that 
•department  from  such  position,  and  commanding  them  to 
make  return  to  the  writ.  In  obedience  to  that  writ  the  com- 
missioners returned  simply  that,  at  a  meeting  of  the  board  of 
^commissioners,  held  September  15  1879,  they  adopted  the 
following  resolution  . 

"  liesolvedj  That  Isaac  W.  Peck,  inspector  of  kerosene  oil, 
he  dismissed." 

The  return  did  not  deny  that  Peck,  at  the  time  of  his  dis- 
missal, was  a  member  of  the  department  of  fire  and  buildings 
of  the  city  of  Brooklyn,  or  that  he  had  been  duly  appointed 
and  was  then  acting  as  a  detailed  fireman  of  that  department 
as  alleged  in  his  aflSdavit;  neither  did  it  deny  the  allegation 
in  the  writ  that  he  was  a  duly  appointed  and  acting  detailed 
fireman  of  the  department.  It  did  not  allege  that  Peck  was 
appointed  inspector  of  kerosene  oil,  or  that  that/  was  the 
official  position  which  he  occupied  in  the  department.  Con- 
sistently, with  the  facts  alleged  in  the  aflSdavit  and  the  writ, 
he  was  a  fireman,  detailed  at  the  time  of  his  dismissal  as  an 
mspector  of  kerosene  oil.  Indeed,  nothing  is  returned  except 
.the  fact  of  Peck's  dismissal. 
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The  ret«m,  therefore,  is  a  plain,  unambiguous  admission 
that  while  Peck  occupied  the  position  of  detailed  fireman  in 
the  department  of  tire  and  buildings  in  the  city  of  Brooklyn, 
he  was  summarily  dismissed  by  the  resolution  returned. 

The  practice  prior  to  the  adoption  of  the  present  Code 
required  that  the  hearing  upon  the  return  to  a  writ  of 
<^rttorari  should  be  solely  upon  the  return.  {People  ex  rel. 
Sims  V  Fire  Commissionera^  73  N.  Y.  437.)  But  by  section 
2138  of  the  piesent  Code  it  is  now  required  that  the  hearing 
upofj  the  return  to  a  writ  of  certiorari  must  be  had  **  upon 
the  writ  and  return  and  the  papers  upon  which  the  writ  was 
granted."  Under  this  section,  where  the  return  meets  all  the 
allegations  of  fact  contained  in  the  writ,  and  the  papers  upon 
which  it  was  granted,  and  traverses  them,  then  the  hearing 
must  be  confined  to  the  facts  stated  in  the  return.  But  where 
the  return  admits  the  facts  stated  in  the  writ  or  the  papers 
upon  which  it  was  granted,  or  is  silent  as  to  them,  then  such 
f^cts  become  important,  and  must  be  considered  and  have 
effect  upon  the  hearing.  {PeojpCe  ex  rel.  McCarthy  v.  French^ 
25  Hun,  111.) 

Therefore,  looking  at  these  papers  —  the  affidavit,  writ  and 
return  —  it  appears  that  without  any  trial  or  hearing  the  com- 
missioners summarily  dismissed  the  relator  from  his  position 
as  a  detailed  fireman  and  member  of  the  department  of  fire 
and  buildings  of  the  city  of  Brooklyn.  The  case,  therefore, 
as  it  appears  in  the  record,  is  precisely  like  that  of  People 
exrel  Smith,  v.  Comrnisaioiiers^  etc.  (103  N.  Y.  370),  and  upon 
that  authority  this  appeal  must  prevail. 

Since  writing  the  above,  the  learned  counsel  for  the 
respondents  has  submitted  an  additional  brief,  in  which  he 
makes  for  the  first  time  the  point  that  "  there  was  no  pro- 
vision of  law  at  the  time  of  the  removal  of  the  relator  which 
prohibited  the  dismissal  of  any  member  of  the  department  of 
fire  and  buildings,  whatever  his  position,"  and  he  claims  that 
the  point  was  not  decided  in  the  case  of  People  ex  rel.  Smith 
v.  Commissioners,  etc.^  because  it  was  not  there  made, 
and    that    it   was    there  assumed   that  removals  could   be 
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made  only  after  convictions.  We  think  it  clear  that  the 
point  is  not  well  taken. 

The  Brooklyn  charter  act,  chapter  863  of  the  Laws  of  1873, 
title  13,  section  14  provides  as  follows  :  "It  shall  be  the  duty 
of  said  commissioners  to  make  suitable  regulations  under 
which  the  officers  and  men  of  the  department  shall  be 
required  to  wear  an  appropriate  uniform  and  badges,  by 
which,  in  case  of  fire  and  at  other  times,  the  authority  and 
relation  of  such  officers  and  men  may  be  known,  and  the 
commissioners  shall  have  power,  in  their  discretion,  on  con- 
viction of  a  member  of  the  department  for  any  legal  offense 
or  neglect  of  duty,  or  violation  of  rules,  or  neglect  or  disobe- 
dience of  orders  or  incapacity,  or  absence  without  leave,  or 
any  conduct  injurious  to  the  public  peace  or  welfare,  or 
immoral  conduct,  or  other  breach  of  discipline,  to  punish  the 
offending  party  by  reprimand,  forfeiting  or  withholding  pay 
for  a  specified  time,  or  dismissal  from  the  department,  but  no 
more  than  ten  days'  pay  shall  be  forfeited  and  withheld  for 
any  offense." 

This  section  standing  alone  specifies  the  cases  in  which,  and 
the  causes  for  which,  dismissals  may  be  made,  and  the  plain 
implication  is  that  they  cannot  be  made  in  any  other  cases 
or  for  any  other  causes.  The  latin  phrase  expressio  univ^ 
excl'iisio  alteriiba  furnishes  the  rule  of  construction  which 
must  be  applied.  By  well  settled  rules  applicable  to  such 
cases  before  there  can  be  any  conviction  under  this  section  the 
member  proceeded  against  is  entitled  to  notice  of  the  charge 
made  against  him  and  to  a  hearing  and  trial.  It  would,  there- 
fore, be  quite  absurd  to  hold  that  a  worthy  and  competent 
member  of  the  department,  who  was  guilty  of  no  offense  or 
delinquency  of  any  kind,  could  be  arbitrarily  dismissed  with- 
out a  charge,  hearing  or  trial,  but  that  a  member  guilty  of 
some  of  the  offenses  or  delinquencies  mentioned  could  be  dis- 
missed only  after  a  trial  and  conviction. 

But  it  is  claimed  that  section  9  of  the  same  title  throws 
some  light  upon  the  meaning  of  section  14,  and  that  section, 
as  originally  enacted  in  1873,  was  as  follows :  "  The  said  com- 
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missioners  shall  have  power  to  select  a  secretary,  chief  and 
assistant  engineers,  and  as  many  officers,  clerks,  firemen,  engi- 
neers, drivers,  inspectors  and  bell  ringers  as  may  be  declared 
necessary  by  tho  common  council ;  and  the  same  shall  at  all 
times  be  under  the  control  cf  said  commissioners,  and  per- 
form  such  duties  as  may  be  imposed  upon  them  by  the  said 
commissioners,  and  may  be  removed  by  said  commissioners." 

But  the  conflict  between  that  section  and  section  14  havmg 
probably  been  perceived,  the  legislature  the  next  year,  by 
section  20  of  chapter  589,  amended  section  9  to  bring  it  into 
harmony  with  section  14  so  as  to  make  it  read  as  follows : 
"  The  said  commissioners  shall  have  power  to  select  a  secre- 
tary, chief  and  assistant  engineers,  and  as  many  officers,  clerks, 
foremen,  engineers,  drivers,  inspectors  and  bell  ringers  as  may 
be  necessary,  provided  that  the  salaries  of  such  employes,  in 
the  aggregate,  shall  not  exceed  the  amount  annually  raised 
by  the  proper  officers  for  such  purpose.  The  said  employes 
shall  at  all  times  be  under  the  control,  of  said  commissioners, 
and  perform  such  duties  as  may  be  imposed  upon  them  by 
the  said  commissioners.''  The  omission  from  the  section 
of  the  absolute  power  of  removal  is  quite  significant  and 
leaves  no  doubt  as  to  the  proper  cojistruction  of  section  14. 

The  last  paragraph  of  section  ^  of  the  act,  chapter  377  of 
the  Laws  of  1880,  passed  after  the  dismissal  of  the  relator, 
made  no  new  provision,  but  applied  the  prior  law  to  the  new 
state  of  things. 

The  orders  of  the  General  and  Special  Terms,  and  the  pro- 
ceedings of  the  commissioners  of  the  department  of  fire  and 
buildings  of  the  city  of  Brooklyn,  should  be  reversed,  with 
costs  to  the  relator  in  the  Supreme  Court  and  in  this  court. 

All  concur. 

Ordered  accordingly. 
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WiLLiAX  A.  Lewis,  Appellant  and  Eespondent,  v.  Ohablbs. 
Babton   ct  al.,   Appellants,   Helen  F.    Babton   et  al.^ 
Respondents. 

The  usual  rule  for  the  oonstruction  of  pleadings  applies  as  well  to  an 
answer  of  usury  as  to  one  setting  up  any  other  defense. 

An  indorser  of  a  promissory  note  la  not  estopped  from  setting  up  usury 
as  a  defense  thereto  by  a  certificate  or  affidavit  made  by  him,  to  the 
effect  that  the  note  is  busmess  paper,  given  for  a  full  consideration 
and  subject  to  no  defense  of  usury  or  otherwise,  where  it  appears  that 
when  the  note  was  transfered  to  the  holder,  he  had  knowledge  that  it. 
was  indorsed  for  the  accommodation  of  the  maker,  and  had  its  inception 
when  so  transferred. 

Although  it  appears  by  the  opinion  of  the  General  Term  that  a  Judgment 
in  an  action  tried  by  the  court  was  reversed  upon  the  facts;  yet  if  this 
does  not  appear  in  the  order  of  reversal  this  court  is  bo*ind  to  presume 
that  the  reversal  was  upon  questions  of  law  only 

('Argued  May  7. 1887;  decided  June  7,  1887.) 

Appeal  on  the  part  of  plaintiff  from  judgment  of  the 
General  Term  of  the  Supreme  Court  in  the  fifth  judicial 
department,  entered  upon  an  order  made  October  31,  1884 
(amended  by  order  of  January  Term,  1885),  which  affirmed 
as  to  all  of  the  defendants,  except  Charles  Barton,  a  judgment 
m  favor  of  defendants  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term.  Also  appeal  by  said  defendant 
Barton  from  that  portion  of  the  said  order  which  reversed  as 
to  him  the  said  judgment  of  Special  Term  and  granted  a  new 
trial. 

This  action  was  brought  to  foreclose  a  mortgage  executed 
by  said  defendant  Barton  and  his  wife,  given  to  secure  the 
payment  of  a  promissory  note  made  by  Briggs  Brothers  and 
indorsed  by  said  Barton.     The  defense  was  usury. 

The  material  facts  are  stated  in  the  opinion. 

J,  E.  Roe  for  plaintiff.  Usury  is  an  affirmative  defense^ 
and  it  is  not  established  by  bare  inference  or  suspicion. 
( YaLentHne  v.  Connor,  40  N.  Y.  252 ;  Morris  v.  Talcott,  96 
id   107)     Barton  was  estopped  from  saying  that  his  contract 
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of  indorsement  on  the  note  was  invalid.  {Mason  v.  Anthony^ 
3  Keyes,  609 ;  Erwin  v.  Doums,  15  N.  Y.  575 ;  Morford  v. 
DamSf  28  id.  481,  485.)  As  every  allegation  of  the  answer 
simply  contains  a  statement  more  or  xess  in  conflict  with  the 
complaint,  and  as  the  defendants  do  not  even  state  that  they 
deny  snch  allegations  as  are  not  thereafter  admitted  or  modified^ 
they  put  nothing  in  issue.  {Thur^y  v.  Crawfordj  33  Hun,. 
366 ;  McEncroe  v.  Deeker^  58  How.  250.)  Where  a  material 
averment  is  susceptible  of  two  meanings,  the  one  most 
unfavorable  to  the  pleader  must  be  taken.  {Clark  v.  DiUor^ 
97  N.  Y.  373.)  The  simple  allegation  in  the  answers  that  tlie 
note  was  an  accommodation  note  was  not  sufficient  to  show 
the  paper  invalid.  {Archer  v.  Shea,  14  Hun,  493 ;  Harqar  v. 
Warrall,  69  N.  Y.  370.) 

Oeorge  Yeomam,  for  defendants.  The  trial  court  was  right 
in  not  finding  Charles  Barton  estopped  from  defending  upon 
the  ground  of  usury.  {Sherwood  v.  Havser^  94  N.  Y.  626 ; 
Baird  v.  Mayor ^  etc,,  96  id.  576,  577.)  Since  it  does  not 
appear,  except  from  the  opinion,  that  the  court  reversed  upoa 
the  facte,  the  question  here  is,  was  there  any  evidence 
sufficient  in  law  to  sustain  the  judgment.  {Kane  v.  Corteay,. 
100  N.  Y.  132 ;  Sheldon  v.  Sheldon,  51  id.  354  •  Weger  v. 
Beach,  79  id.  409.) 

Andrews,  J.  We  think  the  answer  sets  out  with  sufficient 
distinctness  and  accuracy  the  transaction  constituting  the 
alleged  usury  as  proved  on  the  part  of  the  defendants,  and 
that  there  was  no  essential  variance.  It  alleges  in  substance 
that  Briggs  &  Co.,  the  makers  of  the  note  to  which  the  mort- 
gage in  question  was  collateral,  applied  to  the  plaintifi  for  a 
loan  of  $5,000  for  nine  months,  and  that  it  was  thereupon 
agreed  between  them  that  the  plaintiff  would  loan  to  Brigga 
&  Co.,  $3,000  for  the  time  stated,  and  transfer  to  them  three 
notes  he  then  held  against  third  parties,  amounting  in  the^ 
aggregate  to  $1,500,  upon  receiving  the  note  of  Briggs  &  Co. 
for  $5,000,  payable  in  nine  months,  with  interest,  and  that 
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the  transaction  was  consummated  as  proposed  between  the 
plaintiflE  and  Briggs  &  Co.,  and  the  note  of  $5,000  given, 
indorsed  by  the  defendant  Barton  and  by  John  T.  Briggs  for 
the  accommodation  of  the  makers,  and  that  the  mortgage 
sought  to  be  foreclosed  was  a  further  security  to  the  plaintiff 
for  the  loan.  The  answer  also  alleges  that  the  transaction 
was  usurious  and  in  violation  of  the  statute  There  is  dome 
lack  of  precision  and  certainty  in  the  averments  in  the  answer, 
but  the  plaintiff  could  not  have  been  misled  in  respect  to  the 
defense  intended,  or  as  to  the  circumstances  relied  upon  to 
support  it.  The  usual  rule  for  the  construction  of  pleadings 
applies  as  well  to  an  answer  of  usury  as  to  one  setting  up  any 
other  defense.  {Nat.  Bk.  of  Auburn  v.  Lewis^  75  N.  T.  516.) 
The  claim  that  there  was  no  sufficient  denial  in  the  answer 
.of  the  averments  in  the  complaint,  if  well  founded,  furnishes 
no  ground  of  error.  The  defense  of  usury  was  not  incon- 
sistent with  the  admission  of  the  averments  in  the  complaint, 
and  as  the  case  turned  wholly  upon  that  defense,  it  is  unim- 
portant that  the  defendants  may  have  admitted  what  but  for 
the  existence  of  the  usury  would  have  constituted  a  cause  of 
action.  On  the  merits  the  evidence  was  conflicting.  The 
plaintiff  was  sworn  as  a  witness  in  his  own  behalf.  He 
admitted  that  he  advanced  only  $3,000  in  money  and  $1,500 
in  notes  for  the  note  of  $5,000  and  the  mortgage.  It  was 
not  disputed  on  the  trial  that  the  note  of  $5,000  had  its 
inception  on  its  transfer  to  the  plaintiff,  nor  that  the  defendant 
Barton  was  an  accommodation  indorser  for  the  makers.  But 
the  plaintiff  testified  in  substance  that  he  bought  the  $5,000  note 
as  business  paper,  believing  at  the  time  that  it  was  such,  and 
tliat  he  took  it  in  reliance  upon  the  credit  of  the  parties  to 
the  paper  and  the  mortgage  of  Barton,  and  also  upon  the 
certificate  of  the  makers  and  indorsers  of  the  note  and  the 
affidavit  of  Barton,  the  mortgagor,  executed  cotemporaneously 
with  the  note,  that  it  was  business  paper,  and  was  given  for  a 
full  consideration,  and  was  subject  to  no  defense  of  "  want  of 
consideration,  usury  or  otherwise."  On  the  other  hand  evi- 
dence was  given  on  the  part  of  the  defendants,  tending  to 
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show  that  the  plaintiff  when  lie  took  the  note  and  mortgage, 
had  notice  that  the  note  was  accommodation  paper.  Upon 
this  ground  the  learned  judge  at  Special  Terra  held  that 
the  certificate  and  affidav^it  of  Barton  constituted  no  estoppel 
against  his  setting  up  the  defense  of  usury  against  the  mort- 
gage. This  was  manifestly  right  upon  the  basis  of  the  facts 
which  the  evidence  of  the  defendants  tended  to  establish. 
But  the  General  Tei-m,  as  appears  from  their  opinion, 
reversed  the  judgment  of  the  Special  Term  in  favor  of  the 
defendant  Barton,  on  the  ground  that  the  preponderance  of 
evidence  was  in  favor  of  the  contention  of  the  plaintiff  that 
he  took  the  note  supposing  it  to  be  business  paper,  and  without 
notice  that  Barton  was  an  accomodation  indorser,  and  that, 
therefore,  Barton  was  estopped  by  his  certificate  and  affidavit 
fiom  defeating  the  mortgage  on  the  ground  of  usury.  But 
m  the  posture  of  the  case  on  the  appeal  to  this  court,  we  can- 
not regard  the  reversal  below  as  having  been  made  on  the 
tacts,  because  this  does  not  appear  from  the  order  of  reversal, 
and  we  are  bound  to  presume  that  the  reversal  was  on  questions 
of  law  only.  On  looking  at  the  exceptions  we  find  none  upon 
which  the  order  of  reversal  can  stand.  The  question  of  plead- 
ing has  already  been  considered.  Exceptions  were  taken  to 
findings  of  the  trial  judge  that  the  transaction  in  its  origin 
was  a  loan  from  the  plaintiff  to  Briggs  &  Co.,  upon  security 
of  the  note  and  mortgage,  and  that  the  plaintiff  when  he  took 
the  note  and  received  the  certificate  and  affidavit  of  Barton, 
knew  his  relation  to  the  note,  and  did  not  rely  upon  the  truth 
of  the  representations  contained  therein,  and  various  exceptions 
were  taken  to  the  admission  and  rejection  of  evidence.  There 
was  evidence,  we  think,  to  support  the  findings  excepted  to, 
and  we  can  find  no  exception  to  the  admission  or  rejection  of 
evidence  which  presents  any  material  error.  Dealing  with  the 
ease,  therefore,  as  we  must,  as  one  involving  questions  of  law 
only,  our  conclusion  is  that  the  order  of  the  General  Term  should 
be  reversed,  and  the  judgment  of  the  Special  Term  affirmed. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
SiCKLKS  —  YoL.  LXI.         10 
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106    74J        August  Noel  et  al.,  Appellants,  v,  Frederica  M.  Kinney^ 
'g_3i8|  Impleaded,  etc..  Respondent. 


Where  a  wife  authorizes  her  husband  to  contract  in  matters  relating  to, 
and  for  the  benefit  of  her  separate  estate,  and  in  executing  such  a  con- 
tract to  use  the  name  of  a  firm  ostensibly  composed  of  herself  and  her 
husband,  she  is  liable  upon  an  obligation  so  executed;  and  this,  without 
regard  to  the  question  as  to  whether  such  a  firm  in  fact  exists,  or  as  to 
whether  as  matter  of  law  they  were  capable  of  assuming  the  relation 
of  co-partners. 

As  to  all  contracts,  relating  to  her  separate  estate  or  made  ill  the  course  of 
her  separate  business,  a  married  woman  stands  at  law  on  the  same 
footing  as  if  unmarried,  and  can,  therefore,  make  or  authorize  her 
husband  as  agent  to  make  for  her,  negotiable  paper  which  will  be 
governed  by  the  law  merchant ;  and  may  be  sued  upon  it  in  the  ordi- 
nary way  by  general  complaint  without  special  averments, 

A  married  woman  may  be  estopped  by  her  acts  and  declarations  in  any 
matter  in  respect  of  which  she  is  capable  of  acting  sw  juris, 

(Argued  May  4,  1887;  decided  June  7,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  February  24» 
1885,  which  denied  a  motion  for  a  new  trial  and  directed 
judgment  for  defendant  Frederica  M.  Kinney. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

NichoUon  P.  O'Brien  for  appellants.  The  coverture  of 
the  defendant  does  not  constitute  a  defense  to  a  debt  con- 
tracted in  the  trade  or  business  in  which  she  was  engaged^ 
building  and  improving  her  real  and  sepamte  estate,  in  con- 
nection with  which  the  goods  were  sold  and  delivered,  and 
she  is  bound  to  the  same  extend  as  a  feme  sole.  {Frecking  v. 
RoUand,  53  K  Y.  422 ;  Owen  v.  Cawley,  36  id.  600;  BuUin 
V.  DUlaye^  37  id.  35 ;  Manhattan  Co,  v.  Thompson,,  58  id.  82.) 
She  was  the  sole  owner  of  the  trade  or  business,  and  the  prop- 
erty being  improved  was  her  separate  estate ;  such  a  debt  will 
be  enforced  against  her  to  the  same  extent  as  if  she  were 
unmarried.     {Cashmar  v.   Henry,  75  N.  Y.  113 ;  Bitter  v. 
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BtUhmar^  61  id.  512;  Tiemeyer  v.  Tumquist^  85  id.  516  j 
Saratoga  Co,  B^k  v.  Pruyn^  40  id.  254.)  A  married  woman 
lias  the  power  to  enter  into  a  business  partnership  with  her 
husband.  (^Graff  v.  Kinney,  16  Abb.  397.)  The  goods, 
wliich  the  note  in  question  was  made  cind  delivered  in  pay- 
ment for,  being  used  in  the  trade  or  business  in  which  defend- 
ant was  engaged,  viz.,  building  on  and  improving  her  real  and 
separate  estate,  and  the  transaction  being  in  fact  and  substance 
exclusively  on  her  credit  and  for  her  individual  benefit,  and 
notwithstanding  the  fact  that  the  note  is  in  the  name  of  J.  P. 
Kinney  &  Co.,  it  was  made  and  executed  in  her  business  and 
should  be  regarded  as  her  note.  {Berkshire  Woolen  Co.  v. 
JvUiard,  75  N.  Y.  539 ;  Crary  v.  Ooodman,  12  id.  266-268 , 
Murtha  V.  Curley,  90  id.  372.) 

O.  Storms  Carpenter  for  respondent.  The  note  in  suit  is 
void,  so  far  as  this  defendant  is  concerned,  for  the  reason  that 
it  contains  no  stipulation  or  consent  that  her  separate  estate 
shall  be  charged  with  the  payment  thereof.  {Co)*n  Ex,  Bk. 
V.  Babcock,  42  N".  Y.  614.)  And  for  the  further  reason  that 
the  goods  in  payment  for  which  said  note  was  given  had  been 
sold  to  the  defendants  (husband  and  wife)  jointly,  this 
defendant  (the  wife)  was  not  liable  for  the  purchase- price 
thereof,  but  the  husband  alone.  {Knapp  v.  Smithy  27  N.  Y. 
277;  In  re  Boyle^a  Estate^  1  Tucker,  4.)  Husband  and 
wife  cannot  transact  business  together  as  a  firm  or  co-part- 
ners in  trade.  The  statutes  by  which  a  married  woman 
acquired  the  right  to  engage  in  trade  or  business  at  all  only 
authorized  her  to  carry  on  a  business  or  trade  in  a  certain 
manner,  to  wit.,  upon  her  sole  and  separate  account,  and  only 
to  contract,  and  incur  obligations  in  respect  to  same.  {Cole- 
man V.  Burr,  93  N.  Y.  17,  23,  24,  25 ;  Laws  of  1860,  chap. 
90 ;  Laws  of  1862,  chap.  172 ;  BerUes  v.  J^unan,  92  N.  Y. 
162;  Kaufman  v.  Shoefel,  S.  C.  Gen.  T.,  5th  dept.  1885; 
87  Hun,  140 ;  Tale  v.  Dederer,  18  N.  Y.  265 ;  LindevTnan 
V.  Farquharson,  101  id.  434 ;  Fairies  v.  Bloomingdale,  14 
Abb.  [N.  C]  344 ;  Bodine  v.  KlUeen,  53  K  Y.  96 ;  In  re 


76  Noel  et  al.  v.  Kinney.  [June, 

Opinion  of  the  Court,  per  Danforth,  J. 

Boyles  Estate^  1  Tucker,  4.)  Prior  to  the  acts  of  1860  and 
1862,  a  married  woman  could  not  carry  on  a  business  upon 
her  sole  and  separate  account  so  as  to  hold  the  earnings 
thereof  protected  from  the  claims  of  her  husband's  cred- 
itors, but  such  assets  were  assets  of  his  estate.  {In  re 
BoyUs  Estate^  1  Tucker,  4 ;  Ooulding  v.  Davison^  26  N.  Y. 
604 ;  Manchester  v.  Sahler^  47  Barb.  165 ;  Hobinson  v.  Rivers^ 
9  Abb.  [N.  S.]  144;  Boding  v.  KUleen,  53  N.  Y.  96;  White 
V.  Waiget*,  25  id.  333 ;  Meeker  v.  Wright,  46  id.  262-273 ; 
Bertlea  v.  Nunan^  92  id.  152.) 

Danforth,  J.  The  action  is  upon  a  note  signed  "  J.  P.  Kin- 
ney ife  Co.-'  payable  to  the  order  of  plaintiflE  at  bank  for  $505, 
value  received.  The  complaint  contains  allegations  usual  in 
such  cases,  and  sufficient  to  charge  the  defendants,  as  partners, 
nnder  the  na-me  affixed  to  the  note.  Frederica  M.  Kinney 
alone  answered,  and  her  sole  defense  is,  that  at  the  time  stated 
she  was  a  married  woman,  and  that  the  note  was  executed  and 
delivered  by  her  husband ;  there  is,  however,  no  allegation  that 
it  was  made  without  her  knowledge  and  consent,  nor  that  it 
was  made  without  her  authority.  Upon  the  trial  the  plaintiff 
put  the  note  in  evidence,  and  the  defendant  proved  her  mar- 
nage  with  the  other  defendant.  There  was  evidence  from 
which  the  jury  might  have  found  that  she  was  the  owner  of 
improved  real  estate  in  the  city  of  Brooklyn  ;  that  the  con 
fiideration  of  the  note  was  the  purchase-price  of  mirrors  placed 
in  houses  built  upon  her  land  and  that  the  mirrors  were  unpaid 
for  The  note  was  fairly  taken  and  the  consideration  deliv- 
ered upon  the  representation  by  the  husband  that  the  wife 
was  the  sole  owner  of  the  property  and  that  the  name  of 
J.  P,  Kinney  &  Co.  was  used  as  mere  matter  of  convenience 
in  transacting  her  business.  It  does  not  appear  that  there  was 
any  business  except  in  relation  to  the  houses.  No  question 
was  made  as  to  the  authority  of  defendant's  husband  to 
execute  the  note,  nor  as  to  the  truth  of  his  representations. 

The  defendant  Frederica  moved  to  dismiss  the  complaint 
upon  the  ground  that,  as  to  her,  the  note  was  invalid ;  ''  its 
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form,"  as  her  counsel  stated,  "  showing  it  was  not  given  in 
respect  to  her  separate  business  or  estate."  The  trial  judge 
directed  a  verdict  for  the  plaintiff  subject  to  the  opinion  of 
the  court.  It  was  so  rendered,  but  on  motion  of  the  defend- 
ant's counsel,  afterwards  set  aside  by  the  same  judge,  and 
judgment  ordered  for  the  defendant.  Exceptions  taken  by 
the  plaintiffs  to  this  ruling  were  directed  to  be  heard  in  the 
first  instance  at  General  Term,  judgment  in  the  meantime  to 
be  suspended.  The  General  Term  overruled  the  exception 
and  ordered  judgment  for  the  defendant. 

It  is  obvious  that  the  contract,  in  fulfillment  of  which  the 
note  was  given,  was  of  value  to  the  defendant,  for  by  it  she 
acquired  articles  for  the  improvement  of  her  property.  She 
retains  those  articles  and  has  so  far  avoided  payment  upon 
the  ground  that  she  and  her  husband,  upon  contracting  and 
consummating  marriage  became  one  pereon,  and  so  incapable 
of  thenceforth  contracting  one  with  the  other  ;  that,  therefore, 
they  could  not  be  partners,  and,  as  the  contract  sued  on  was, 
in  form,  a  co-partnership  contract,  it  could  not  be  enforced 
against  her.  If  this  is  the  present  rule  of  law  then  the  stat- 
utes which  enable  the  woman  to  acquire  and  hold  property, 
to  bargain,  sell,  assign  and  transfer  it,  to  carry  on  any  trade 
or  business  and  perform  any  labor  or  service  on  her  own 
account,  and  which  protect  her  in  the  enjoyment  of  her  earn- 
ings from  her  trade,  business,  labor  or  services,  and  permit 
her  to  use  and  invest  these  earnings,  are  effectual  only  so  far 
that  she  may  alone  or  jointly  with  any  person  or  persons,  save 
her  husband,  derive  profit  and  increase  from  her  work  and 
gain  from  the  use  of  her  estate.  If  they  are  to  be  so  limited 
in  her  favor,  they  may  easily,  as  in  this  instance,  become  not 
merely  enabling  statutes  for  her  benefit,  but  also,  in  her  hands, 
instrumentalities  of  fraud. 

Upon  the  precise  question  presented,  the  opinion  of  the 
court  below  assumes  that  the  decisions  of  other  courts  are 
conflicting,  but  we  are  referred  to  no  case  in  this  court  where 
a  woman  has  successfully  asserted  her  coverture  as  a  defense 
to  an  action  for  the  price  of  goods  purchased  by  her,  and  I 
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am  unable  to  see  wliy,  as  against  croditora,  she  should  be  per- 
mitted to  interpose  the  mere  form  of  her  promise  as  an 
obstacle  to  their  recovery.  It  is  settled  that  the  things, 
which  the  statutes  above  referred  to  permit  her  to  do  in 
person,  she  may  also  do  by  another  as  her  agent.  This  is 
necessarily  so,  for  she  is  allowed  to  act  in  respect  to  them  as 
if  unmarried  ;  and  it  cannot  be  doubted  that  the  improvement 
of  her  land  or  the  management  of  her  personal  property, 
whether  for  preservation  or  business,  may  be  conducted  by 
her  by  means  of  any  agency  which  any  other  owner  of 
property  might  employ,  and  that  the  produce  and  increase 
thereof  will  be  hers.  {Knapp  v.  iSmithj  27  N.  Y.  277,  278 ; 
Abbey  v.  DeyOj  44:  id.  343,  344.)  So  she  may  do  those  things 
through  her  husband  as  her  agent.  {Abbey  v.  Deyo,  supra  ; 
Rowe  V.  Smithy  45  N".  Y.  230.)  She  may  also  have  such  a 
community  of  interest  with  him  in  relation  to  real  estate  as 
will  render  her  liable  for  his  frauds  relating  to  it,  and  when 
he,  professing  to  act  as  her  agent  makes  false  representations, 
although  without  her  knowledge  and  she  receives  the  proceeds, 
she  cannot  retain  the  fruits  of  his  fraud.  {Krumm  v.  Beachy 
96  N.  Y.  398.) 

Again  as  to  all  contracts  relating  to  her  separate  estate,  or 
made  in  the  course  of  her  separate  business,  she  stands  at  law 
on  the  same  footing  as  if  unmarried,  and  can,  therefore,  make 
negotiable  paper  wiiich  will  be  governed  by  the  law  merchant, 
and  can  be  sued  upon  in  the  ordinary  way  by  general  com- 
plaint, and  without  special  statements.  {Freaking  v.  Roll^and. 
53  N.  Y.  422.)  Nor  can  she  escape  liability  because  she  and 
her  husband  are  joint  makers  of  the  note  sued  on.  In  Freck- 
ing  V.  Holland  {supra)  the  action  was  on  a  joint  promissory 
note  signed  by  the  defendants,  who  were  husband  and  wife. 
He  set  up  usury  and  she  set  up  coverture.  The  court  directed 
a  verdict  for  the  wife,  and  the  jury  gave  a  verdict  against  the 
husband.  The  creditor  appealed.  The  General  Term  affirmed 
the  verdict  in  favor  of  the  wife,  and  the  creditor  appealed  to 
this  court.  Against  the  appeal  it  was  argued  (1st)  that  being 
a  married  woman  she  was  not  liable  for  the  note  in  suit ; 
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{2d)  that  tiie  complaint  being  general  and  not  specific,  was 
insufficient  to  charge  her  property.  Neither  objection  pre- 
vailed, and  the  judgment  in  her  favor  was  reversed.  There 
the  husband,  acting  for  himself  and  as  the  agent  of  his  wife, 
borrowed  money  with  which  to  pay  for  a  factory  bought  by 
her.  The  money  was  loaned  to  them,  and  was  in  part  so 
applied.  The  note  was  given  for  the  money  loaned  and  for 
services.  The  court,  in  answering  the  defendant's  objections, 
show  that  the  capacity  of  a  married  woman  to  make  contracts 
relating  to  her  separate  business  is  incident  to  the  power  to 
conduct  it,  since  the  latter  would  be  bari*en  and  useless  if  dis- 
connected with  the  right  to  conduct  it  in  the  way  and  by  the 
means  usually  employed.  In  the  case  cited  she  became  a 
joint  contractor  with  her  husband,  but  she  was  as  much  bound 
to  perform  the  joint  engagement  as  if  the  undertaking  had 
been  several,  and  she  did  not  escape  liability  because  her  joint 
contractor  was  her  husband.  It  was  not  necessary  to  inquire 
m  thai  case  whether  the  one  paying  could  obtain  contribution 
from  the  other,  nor  is  it  necessary  to  go  into  that  question 
hei«.  In  that  case  both  undertook  to  pay  the  creditor;  in 
this  case  both  undertake  to  pay  the  creditor.  Can  it  make  a 
difierence  in  the  measure  of  liability  that  in  one  case  the 
married  woman  entered  in  her  own  name  and  her  husband  in 
his  name  in  the  execution  of  a  joint  obligation,  and  in  the  other 
ease  adopted  a  name  which  represents  a  joint  lial>ility,  which 
may  in  effect  also  be  several  ?  Partners  are  at  once  principals 
and  agents  —  each  represents  the  other  —  and  if  in  the  relation 
of  partnership  there  are  obhgations  which  a  married  woman 
cannot  enforce  against  her  husband,  or  the  husband  against 
the  wife,  they  involve  no  feature  of  the  present  action, 
which  asserts  only  the  obligation  of  a  debtor  to  discharge  her 
debt,  01  the  obligation  of  a  promissor  to  fulfill  her  promise. 

More  like  the  present  case  is  that  of  Scott  v.  Conway  (68 
N.  Y.  619),  where,  in  an  action  for  the  price  of  labor  and 
materials  supplied  to  a  theater  carried  on  by  Sarah  G.  Conway 
and  her  husband,  Frederick  B.,  under  the  name  of  "  Mrs.  F. 
B.  Conway's  Brooklyn  Theater,"  and  in  which  the  wife  and 
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husband  were  jointly  interested,  it  was  held  to  be  no  defense 
against  one  who  dealt  with  her  in  ignorance  of  the  partner- 
ship that  she  had  a  dormant  partner,  and  that  the  rule  was 
not  changed  by  the  fact  that  the  partner  was  her  husband. 

In  Bitter  v.  Eathman  (61  N.  Y.  512)  it  was  held  that  a 
riiarried  woman,  who  in  secret  trust  for  her  husband  becomes 
a  member  of  a  co-partnership,  is  to  be  regarded  as  the  owner 
of  the  interest  she  represents,  and  might  maintain  an  action 
tor  the  dissolution  of  the  co-partnership  and  for  an  accounting. 
The  defendant  in  that  case  denied  that  she  was  a  partner  and 
asserted  that  he  alone  was  interested  in  the  business,  claiming 
that  being  a  married  woman  she  could  not  in  law  be  his 
partner.  The  court  held  otherwise,  and  also  that,  having  suf- 
fered herself  to  be  regarded  by  the  public  as  a  partner,  she  was 
liable  as  such  to  the  creditors  of  the  ostensible  firm,  although 
it  might  be  otherwise  in  respect  to  her  husband  and  his  cred- 
itors. It  would  seem,  therefore,  that  by  becoming  a  partner 
either  with  a  husband  or  another  person  a  married  woman  loses 
no  right  of  property.  And  no  principle  is  suggested  upon  which 
her  estate  can  be  increased  at  the  expense  of  creditors,  nor  how 
either  in  her  own  name  or  in  her  own  name  and  that  of  another, 
or  with  another,  she  can  purchase  goods  on  credit  to  the  advan- 
tage of  her  separate  estate  and  not  become  liable  for  its  payment. 
In  Coleman  v.  Burr  (93  N.  Y.  17),  cited  by  the  appellant,  the 
sole  question  was  whether  the  conveyance  of  property  by  the 
husband  to  his  wife  was  sustained  by  a  consideration  good  as 
against  his  creditors,  who  impeached  it.  Here  the  wife  was  as 
capable  of  contracting  as  if  she  had  been  unmarried,  as  capable 
of  adding  to  her  estate  by  fresh  acquisitions,  and  she  should  not 
be  permitted  to  escape  payment  or  performance  by  joining  to 
her  own  name  that  of  her  husband,  or  by  combining  the  two  into 
a  firm  or  partnership  name.  It  was  by  that  name  she  chose 
to  contract,  and  as  between  herself  and  creditors  she  is  bound 
by  it.  Individuals  may  be  liable  as  partners  to  third  persons, 
while  as  between  themselves  they  are  not.  Here,  then,  the 
question  is  not  between  husband  and  wife.  Assume  that  as 
to  and  with  him  she  has  no  capacity.     It   by  no  means 
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follows  that  she  shall  not  be  held  upon  a  contract  made 
by  him  apon  a  consideration  moving  to  her,  where  a 
third  person,  who  parted  with  that  consideration  in  reliance 
upon  the  husband's  apparent  —  and  which  turns?  out  to  have 
been  a  real  agency,  seeks  to  enforce  the  contract.  If  the  adop- 
tion of  a  firm  name  was  a  mere  contrivance  to  carry  on  the 
business  lointly,  and  at  the  same  time  put  the  property 
acquired  and  added  to  the  wife's  separate  propertjr  out  of  the 
reach  of  creditors  dealing  with  either  bona  fide  as  the  partner 
of  the  other,  it  should  not  be  permitted  to  have  that  effect. 
If,  as  the  testimony  shows,  the  wife  was  the  sole  owner  of  the 
property,  that  the  husband  had  no  interest  in  it,  out  that  for 
convenience  they  were  doin^  her  business  in  the  name  of 
J.  P  Kinney  &  Co.,  her  liability  for  a  debt  contracted  in  that 
name  is  entirely  consistent  with  the  fact,  if  it  be  a  fact, 
that  as  between  the  parties  themselves  no  partnership  exists. 
This  18  so,  although  the  plaintiff  alleges  in  the  complaint  that 
the  defendants  are  partners,  and  that  allegation  is  not  denied. 
For  the  purposes  of  the  action  it  may  be  true.  The  plaintiff 
gave  credit  to  them  as  such,  but  the  goods  he  sold  were  inten^ 
ded  by  them  to  be  annexed  to  the  wife's  separate  estate  and 
they  were  so  annexed.  If  the  arrangement  was  valid  between 
all  parties  there  is  no  pretense  of  a  defense.  If  invalid  only 
as  between  the  defendants,  the  wife,  who  received  the  fruits 
of  the  transaction,  cannot  as  against  a  creditor  assert  its 
invalidity.  Although  married  she  may  be  estopped  by  her 
acts  and  declarations  in  any  matter  in  respect  of  which  she  is 
capable  of  acting  sui  juris.  {Bodine  v.  Killeen^  53  N.  Y.  93  ) 
In  this  instance  the  plaintiff  proved  the  contract,  that  it  was 
made  by  her  authorized  agent  and  that  it  had  reference  to 
the  improvement  and  benefit  of  her  separate  estate.  She 
had  capacity  to  do  all  these  things,  and  if  the  arrangement 
which  led  to  the  use  of  her  husband's  name  as  joint  promissor 
or  partner,  was  beyond  her  power  to  enter  into,  she  must  meet 
that  liability  without  regard  to  any  question  whether  her 
husband  is  ako  liable,  or  as  to  what  rights  of  indemnity  or 
otherwise,  she  might  have  against  him.  She  was  a  principal 
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and  he  was  her  agent.  He  neither  exceeded  his  power  nor 
were  his  acts  to  her  prejudice,  and  if  by  reason  of  any  technical 
incapacity  they  could  not  contract  with  each  other,  or  together 
as  constituting  that  artificial  entity,  a  firm  or  co-partnership 
(a  question  we  do  not  decide),  she  is  liable  and  the  contract 
enforceable  against  her  in  favor  of  the  plaintiflE  whose  property 
has  been  added  to  her  estate  upon  the  strength  of  a  promise 
made  in  her  name  by  her  authorized  agent. 

We  think  the  court  erred  in  directing  judgment  for  the 
defendant.  It  should  be  reversed  and  the  plaintiff  have 
judgment  upon  the  verdict. 

All  concur. 

Judgment  accordingly. 


John  H.  Starin,  Jr.,  Appellant,  v.  The  Mayor,  Aldermen 
AND  Commonalty  of  the  CrrY  of  New  York,  Respondent. 

Where  an  attorney  is  employed,  without  agreement  as  to  compensation^ 
to  bring  a  great  number  of  actions,  alike  in  their  nature,  involving  no 
complicated  questions  of  law  and  only  the  most  simple  questions  of 
fact;  which  actions  are  disposed  of  by  obtammp^  judgments  by  default 
or  otherwise  without  contest,  there  is  no  rule  of  law  which  makes, 
as  against  his  client,  the  taxable  costs  the  measure  of  compensation 
to  which  he  is  entitled  for  his  services.  He  is  simply  entitled  to  what  it 
can  be  shown  the  services  are  reasonably  worth  under  the  circumstances. 

It  seems  that  since  the  passage  of  the  Code,  there  is  no  rule  of  law  which 
m  any  case  makes  the  compensation  of  the  attorney  necessarily 
co-extensive  with  the  taxable  costs,  in  the  absence  of  an  agreement. 

ScoU  V.  Elmendorf  (12  Johns.  315);  Brady  v.  Mayor,  etc.  (1  Sand.  Sup.  Ct 
Rep.,  569);  Jtooney  v.  8.  A.  R,  R.  Go,  (18  N.  Y.  368),  distinguished. 

(Argued  May  5,  1887  ;  decided  June  7,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  10,  1882, 
which  reversed  a  judgment  in  favor  of  plaintiflEs  entered  upon 
the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 
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A.  J.  Vwnderpoel  for  appellant.  On  the  employment  ot 
an  attorney  in  a  suit  the  law  presumes  a  promise  to  pa^  him  a 
compensation  for  his  services  measured  by  the  statutory  costs 
as  taxable  between  party  and  party,  and  if  the  employer  relics 
upon  an  agreement  for  a  lower  rate,  the  burden  is  made  to 
show  such  agreement.  {Brady  v.  Mayor,  etc.,  1  Sanf.  Super. 
569,  592 ;  Richardson  v.  Brooklyn  City  R.  R.  Co.,  15  Abb. 
34:2 ;  ScoU  v.  ^Irriendorf,  12  Johns.  315). 

David  J.  Deafh  for  respondent. 

Peokham,  J.  The  plaintiff  sues  as  assignee  of  one  who 
was  appointed  by  the  excise  commissioners  of  New  York  their 
attorney  to  prosecute  actions  for  violations  of  the  excise  laws 
in  their  county. 

He  was  appointed  such  attorney  in  1858,  but  only  activeiy 
commenced  his  work  in  1859,  and  from  then  until  1863  hh 
whole  time,  he  says,  was  taken  up  in  this  business,  but  more 
actively  at  the  commencement  of  the  season  when  the  board 
would  meet.  From  1863,  his  services  were  so  slight  that  he 
did  not  keep  a  book  and  it  was  not  worth  making  even  a 
memorandum  of  the  amount  of  costs  collected  by  him.  His 
active  work  was  thus  shown  to  have  been  included  within 
about  the  period  of  four  years.  The  amount  of  the  work  done 
may  be  thus  summarized :  He  commenced  14,915  actions  for 
violations  of  the  law  by  selling  liquor  without  a  license.  The 
names  of  the  defendants  were  reported  to  him  from  the  com- 
missioners of  excise,  with  the  dates  of  the  alleged  violations, 
and  he  then  filled  in  such  names  and  dates  in  blank  summons 
and  complaints  which  required  only  such  names  and  dates  to 
make  a  perfect  writ  and  pleading.  Five  minutes  spent  in  this 
business  was  ample  to  fill  out  each  case  and  indorse  it,  etc. 
In  8,656  of  such  actions  the  defendants  appeared,  a  majority 
by  one  attorney,  and  put  in  answers  which  were  simply  gen- 
eral denials.  In  1,054  of  these  actions  judgments  were  taken 
by  default  on  application  to  the  court  and  executions  issued 
thereon.  In  1,243  of  the  actions  notices  of  trial  were  given 
and  they  were  placed  on  the  calendar  and  remained  thereon 


84  Starin  v.  Mayor,  btc,  op  N.  Y.  [June, 

Opinion  of  the  Court,  per  Pkckham,  J. 

tvrelve  terms,  although  after  the  trial  of  four  or  five  the  judges 
refused  to  try  any  more,  and  none  were  tried,  and  the  evidence 
shows  pretty  conclusively  that  they  were  not  necessarily  on 
the  calendar  nor  did  they  require  any  attention,  owing  to  an 
understanding  that  they  were  not  to  be  moved  until  a  test 
case  had  been  decided  by  the  Court  of  Appeals,  and  they 
never  were  moved. 

The  county  paid  the  disbureements  for  printing,  for  county 
clerk's  and  for  sheriflFs'  fees.  The  whole  sum  disbursed  by  the 
attorney  for  clerk  hire  and  every  other  expense  amounted  to 
between  $3,000  and  $4,000.  There  was  no  agreement  between 
the  attorney  and  the  board  as  to  compensation.  He  collected 
and  appropriated  to  his  own  use,  of  costs  and  penalties  in 
these  actions,  the  sum  of  $10,000. 

This  IS  the  character  of  the  services  performed  by  the  attor- 
ney, and  their  amount  has  been  thus  substantially  detailed, 
and  upon  this  branch  there  was  no  contradictory  evidence. 

The  plaintifiE  to  prove  their  value  called  six  witnesses,  one 
of  whom  had  been  one  of  the  commissioners  of  excise 
during  the  time  inquired  about,  and  they  said  that  in 
their  opinion,  in  \}ie  absence  of  any  agreement,  the  attorney 
was  entitled  to  be  compensated  at  the  rate  of  the  statutory 
costs,  and  that  the  number  of  the  cases  would  not  alter  their 
view  of  the  matter  in  the  least;  that  if  it  was  worth  that  sum 
for  one  case  it  was  for  14,000.  One  witness  seemed  to  regard 
the  matter  much  in  the  same  light  as  if  the  attorney  had  dis- 
covered a  gold  mine,  and  was  entitled  to  the  rewards  of  his 
good  fortune.  He  thought  that  if  200  suits  were  commenced 
m  one  day  (in  the  manner  above  described  by  the  mere  filling 
in  of  a  name  and  a  date  in  blanks  left  for  that  purpose),  it  was 
worth  $10  in  each  suit,  and  therefore,  $2,000  a  day  tor 
that  service  would  be  a  fair  and  reasonable  charge  against  the 
county.  He  said  he  looked  at  the  whole  thing ;  "  it  would 
only  occur  once  in  his  life  probably."  At  the  same  time  he 
said,  that  an  attorney  capable  of  doing  this  business^  could 
probably  have  been  hired  by  the  year  for  from  $1,500  to 
$2,000.     This  he  subsequently  explained  by  saying  he  meant 
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one  could  be  hired  for  that  sum,  who  superadded  to  his  cleri- 
cal ability  a  suflScient  quantity  of  character  to  entrust,  him 
with  the  charge  of  the  papers  in  the  office  —  not  performing 
the  "  brain  work,"  but  the  mere  manufacture  of  the  paper 
after  he  had  been  advised  by  the  counsel  in  the  case.  The 
compensation  which  this  witness  would  award,  including 
$2,000  per  day  for  the  commencement  of  200  suits,  and 
$12,000  a  month  for  term  fees,  for  cases  on  the  calendar 
which  required  no  attention,  and  other  things  in  like  propor- 
tion, the  witness  said  he  regarded  as  compensation  for  the 
attorney,  for  "  him  for  the  moments  of  leisure  in  his  life  spent 
in  the  acquiring  of  sufficient  knowledge  to  carry  on  and  con- 
duct a  prosecution  successfully  through."  Another  witness 
who  estimated  the  same  amount  of  $10  for  a  term  fee  in  each 
caee^  which  would  amount  to  $12,000  a  month,  said  such 
amount  was  in  his  opinion  fair  and  just  even  when  nothing 
was  done  in  the  causes,  they  being  simply  on  the  calendar 
and  requiring  no  watching,  so  long  as  he  had  cases  enough  to 
make  up  such  total  at  the  specified  sum  for  each.  He  said  in 
regard  to  all  the  servcies  for  which  he  gave  an  opinion  as  to 
their  value,  that  he  did  not  regard  them  "  as  services  which 
involve  the  question  of  ability  or  professional  skill,"  and  that 
was  the  reason  he  gave  the  answer  he  did,  which  was  that 
services  of  a  skilled  nature  should  be  compensated  more 
liberally  in  the  case  of  an  experienced  lawyer  than  another, 
but  that  for  such  services,  as  this  attorney  performed,  he 
would  make  no  difference  in  the  compensation  so  far  as 
regarded  any  reputable  member  of  the  bar.  The  matter  is 
alluded  to  only  to  show  what  is  indeed  otherwise  perfectly 
plain,  that  even  in  the  opinion  of  at  least  one  of  plaintiff's 
witnesses  the  services  of  the  attorney  were  not  of  a  high  grade, 
certainly,  of  skilled  labor. 

The  rest  of  the  evidence  for  the  plaintiff  is  of  a  like 
nature,  and  based  upon  the  same  principles  and  reasoning 
viz.:  that  however  large  might  be  the  difference  between 
the  taxable  costs  in  all  these  cases  and  the  amount  for  which 
such  services  could  have  been  obtained,  by  making  an  agree- 
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ment  with  a  perfectly  reputable  and  competent  attorney  in 
regard  to  it  before  hand,  yet  if  that  precaution  happened  to 
have  been  neglected  such  fact  was  entirely  unimportant  in 
forming  an  opinion  as  to  the  value  of  those  services.  It  is  to 
be  gathered  that  this  surprising  fact  was  based  upon  the 
belief  of  the  plaintiffs  witnesses  that,  in  the  absence  of  an 
agreement,  the  attorney  was  entitled  to  be  compensated  for 
his  services  in  any  and  in  all  cases,  no  matter  how  great  their 
number,  at  the  rate  of  the  taxable  costs  in  each  case. 

The  defendants  called  thirteen  witnesses,  many  of 
them  among  the  leading  members  of  the  bar  in  New 
York  city,  and  they  one  and  all  declared  that  while  in 
the  ordinary  run  of  suits  of  a  not  very  intricate  nature 
the  compensation  of  an  attorney  might  be  reasonably  based 
upon  the  taxable  costs  in  a  case ;  yet  in  their  judgment 
where  the  cases  were  of  the  simplest  possible  nature,  and  were 
of  such  an  enormous  number,  and  the  labor  involved  was  so 
largely  reduced  to  that  of  mere  machinery,  as  in  the  cases 
under  discussion,  the  compensation  under  such  circumstances 
at  the  Tate  of  taxable  costs  was  enormously  extravagant,  and 
each  one  gave  his  opinion  as  to  the  value  of  such  services, 
taking  it  as  an  employment  by  the  year  (as  the  attorney  was 
appointed  annually),  and  also  judging  of  such  value  by  con- 
sidering it  with  reference  to  each  suit. 

The  difference  between  the  highest  amount,  as  given  by 
the  defendants'  witnesses,  and  the  lowest,  as  measured  by  the 
plaintiffs  witnesses,  amounted  to  the  difference  between  about 
forty  or  forty-five  thousand  and  three  hundred  and  thirteen 
thousand  five  hundred  and  seventy  dollars.  The  referee 
signed  a  report  for  the  sum  last  named,  with  interest,  amount- 
ing in  all  (after  deducting  what  the  attorney  had  received)  to 
the  sum  of  $388,156.41,  for  which  sum,  with  costs,  judgment 
was  entered.  The  defendants  appealed,  and  the  General 
Term  of  the  Supreme  Court  reversed  the  judgment,  as  well 
upon  the  facts  as  the  law,  and  so  stated  in  its  order  of  reversal. 
The  plaintiff  then  appealed  to  this  court  from  the  order  grant- 
ing a  new  trial,  and  gave  the  usual  stipulation. 
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The  order  of  the  General  Terra,  reversing  the  judgment 
entered  upon  the  report  of  the  referee  and  granting  a  new 
trial,  should  be  affirmed.  The  most  limited  construction  of 
our  power  in  reviewing  questions  of  fact,  arising  as  they  do 
in  this  case  by  a  reversal  in  the  General  Term  of  the  findings 
of  fact  by  a  referee,  is  broad  enough  to  permit  and  to  compel 
an  affirmance  of  the  General  Term  order.  The  result  arrived 
at  by  the  referee  ought  to  shock  the  common  sense  of  every 
intelligent  man.  The  idea  that  a  lawyer  of  respectable  char- 
acter could  by  any  possibility  earn  over  $300,000  in  the  space 
of  four  or  five  years  by  services  of  a  legal  nature  requiring  no 
more  legal  ability  than  was  involved  in  making  out  a  sum- 
mons and  complaint  and  taking  judgments  by  default  in 
these  excise  cases,  is  a  delusion  simply,  and  any  judicial  tri- 
bunal that  should  determine  it  to  be  a  fact  would  be  absurdly 
at  war  with  the  truth  and  the  common  and  universal  experi- 
ence of  mankind. 

As  I  have  said,  the  testimony  of  plaintiffs  witnesses  seems 
to  have  been  based  upon  the  assumed  law  that  if  no  bargain 
were  made,  the  attorney  was  entitled  to  the  taxable  costs  in 
every  case. 

As  a  mere  measure  of  compensation  for  services  as  an 
attorney,  performed  in  an  ordinary  case  or  in  a  very  small 
number  of  such  cases,  that  rule  may  be  very  well  and  may 
furnish,  under  such  circumstances,  a  fair  rate  of  compen 
sation.  But  upon  a  question  of  compensation  for  services 
performed  in  an  enormous  number  of  cases  involving  no 
complicated  questions  of  law,  and  only  the  most  simple  of  all 
questions  of  fact,  taxable  costs  granted  in  each  case  as  a 
measure  of  compensation  would  make  it  most  grossly  exces- 
sive. I  do  not  think  there  is,  in  truth,  any  general  rule  of 
law  that,  since  the  Code,  makes  the  compensation  of  the 
attorney  necessarily  co-extensive  with  the  taxable  costs  in 
the  absence  of  an  agreement.  The  counsel  for  the  plaintiff 
cites,  to  prove  that  there  is  such  a  rule,  certain  cases,  and 
among  them  iScoU  v.  Minendorf{l^  Johns.  315),  and  Brady 
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V  Mayor,  etc.  (1  Sand.  Sup.  Ct.  569),  and  some  cases  in  the 
Supreme  Court  since  the  Code. 

The  cases  just  above  cited  arose  under  the  old  fee  bill,  and 
do  not  touch  the  question  under  the  Code.     In  Rooney  v. 
Railroad  (18  N.  Y.  368)  which  was  only  a  question  as  to  an 
attorney's  lien  on  a  judgment  under  the  Code,  Habbis,  J.  said 
as  a  mere  expression  of  an  opinion  on  a  subject  not  decided  by 
tiie  court,  that  "  in  the  absence  of  any  agreement  on  the  sub- 
ject I  suppose  the  sum  recovered  by  the  party  as  an  indemnity 
for  his  expenses  would  be  the  measure  of  compensation  allowed 
to  the  attorney-'^     Comstock,  J,,  in  the  same  case  said:  *'It 
IS  not  important  now  to  determine  what  may  be  the  implied 
agreement  of  the  client  with  his  attorney."     That  case  is 
no   authority   for   plaintiflPs   contention.       There   are   some 
cases  jn  the  Supreme  Court  which  say  that  prima  facie  the 
implied  agreement  is  to  pay  at  the  rate  specified  by  the  statute. 
1  assume  this  statement  to  mean  that  it  is  in  the  absence  of 
ei^ery  other  fact  which  courts  might  think  material  in  judging 
what  the  implied  agreement  was,  and  as  thus  construed  no 
fault  need  be  found  with  it  as  furnishing  under  such  circum- 
stances  prima    facie   evidence   of   what   is   the   reasonable 
value  of  the   services.     But  this   court   has   said   what   the 
imph.cation  is  in  case  no  special  agreement  ,was  made.     In 
People  V.  Supervisors  of  Del  Co  (45  N.  Y.  196,  at  p  202), 
FoLGEB,  J.  said:  "By  the  Code  (§  303),  the  measure  of  such 
compensation  is  left  to  the  agreement,  express  or  implied,  of 
the  parties.     There  was  no  express  agreement  between  the 
relator  and  the  board  of  commissioners  of  excise  what  should 
be  his  compensation  if  it  became  a  charge  against  the  county. 
He  should  be  paid  then  what  his  services  were  reasonably 
worth.     Not  according  to  what  they  produced  to  his  client, 
but  what  such  services  in  themselves  considered  were  reason- 
ably worth,  looking  at  the  labor,  time,  talent  and  skill  expended 
in  the  bestowal  of  them."     In  Van  Every  v.  Adajos  (42 
Super.  Ct.  126)  the  same  rule  is  laid  down,  that  the  attorney 
in  the  absence  of  an  agreement  is  entitled  to  recover  what  his 
services  were  reasonably  worth.     If  this  explanation  of  the 
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bask  for  the  opiDion  of  the  plaintifiPs  witnesses  be  not  accepted, 
and  their  testimony  is  to  be  construed  as  holding  that  the 
number,  simplicity  and  perfect  similarity  of  cases  put  in  an 
attorney's  hands  by  his  client  should  have  no  weight  in 
determining  the  principles  upon  which  compensation  is  to 
be  made,  or  its  amount  in  each  case,  then  such  evidence  dis- 
regards the  general  experience  of  men,  which  teaches  all  of 
us  that  in  all  dealings  between  man  and  man,  whether  of  a 
mercantile  or  a  professional  nature,  the  mere  fact  of  a  large 
number  of  precisely  similar  things  sold  or  services  rendered, 
is  one  of  the  most  important  factors  in  its  bearing  both  upon 
the  price  of  the  commodities  sold  and  the  amount  of  com- 
pensation for  professional  services.  A  lawyer  who  does  all 
the  business  of  a  solvent  client  where  the  business  amounts 
to  a  great  deal,  will  of  course  take  such  fact  into  account  in 
making  up  his  charges,  and  to  a  still  greater  extent  where  the 
services  were  all  of  a  similar  nature  and  almost  clerical  in 
their  character.  Every  lawyer  knows  this  and  has  a  right  to 
remember  it  whether  acting  as  a  judge  or  referee.  Looking 
at  it  in  this  light,  the  evidence  for  the  plaintiff  appears  to 
have  been  given  under  a  misapprehension  of  the  law  or  else 
in  defiance  of  facts  which  are  known  to  every  intelligent  man, 
lawyer,  judge  or  layman.  Under  such  circumstances  the 
evidence  on  the  part  of  the  plaintiff  as  to  value  appears  to  be 
worthless,  and  to  be  wholly  overwhelmed  by  the  evidence 
given  on  the  part  of  the  defendants. 

The  learned  referee  says  that  all  the  witnesses  agree  that  in 
the  absence  of  an  agreement  the  reasonable  and  usual  charge 
is,  at  least,  the  taxable  costs.  I  have  looked  through  the 
evidence  very  carefully  and  am  unable  to  concur  in  that 
view.  On  the  contrary  there  is  a  singular  unanimity  of  dis- 
sent on  the  part  of  all  the  witnesses  for  defendants  as  to  the 
existence  of  any  such  rule  under  the  circumstances  herein 
detailed.  If  the  referee  were  at  first  inclined  to  believe  that 
there  was  any  such  rule  applicable  to  a  case  like  this,  when 
he  saw  the  enormous  proportions  which  the  compensation  Dased 
thereon  would  assume,  he  might  well  have  paused  and  made 
SicKELs— Vol.  LXI.       12 
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a  most  thorough  review  of  his  opinion  as  to  the  existence  of 
any  mle  which  in  the  application  to  the  case  before  him  would 
lead  to  so  unprecedented  an  award. 

In  our  judgment,  based  upon  the  whole  case,  the  evidence 
was  overwhelming  in  its  nature  and  degree  in  favor  of  the 
contention  of  the  defendants  as  to  the  value  of  the  services 
performed  by  the  plaintiff's  assignor. 

The  order  of  the  General  Term,  reversing  the  judgment  in 
favor  of  plaintiff  and  granting  a  new  trial,  should  therefore 
be  affirmed  with  costs,  and  judgment  absolute  awarded  against 
him  upon  his  stipulation. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Matthew  F.  Norton,  Respondent,  v.  Bernard  Dreyfctss, 

Appellant. 

In  an  action  to  recover  the  purchase-price  of  goods  manufactured  for  and 
delivered  to  defendant,  the  defense  was  that  the  goods  were  not  such  as 
the  contract  called  for.  The  evidence  on  trial  was  conHicting  as  to 
the  terms  of  the  contiact,  the  quality  of  the  goods  and  their  fitness 
for  the  use  intended,  and  as  to  whether  they  corresponded  with  those 
ordered.  It  appeared  that  plaintiff  manufactuied  and  delivered  gooils 
in  quantity  corresponding  with  the  order;  that,  some  faults  in  thetr 
quality  having  been  alleged,  he  received  them  back  and  attempted 
to  remedy  the  alleged  defects  and  finally  redelivered  the  whole  quantity 
to  defendant ,  that  defendant  still  claimed  tliat  they  did  not  correspond 
with  the  articles  plaintiff  contracted  to  make,  and  when  the  latter 
demanded  payment  refused,  and  that  thereupon  plaintiff  demanded 
a  return  of  the  goods,  to  which  defendant  replied  that  he  would  not 
give  them  up,  as  he  wished  to  consult  counsel  as  to  his  right  to  keep 
them  for  reimbursement  of  damages.  The  trial  court  thereupon  ordered 
judgment  for  plaintiff,  holding  that  the  refusal  to  return  the  goods 
amounted  to  an  acceptance  under  the  contract.  Held,  error;  that  tlie 
question  was  one  of  fact  for  the  jury. 

The  acceptance  by  a  vendee  of  articles  manufactured  for  him  under  an 
executory  contract,  after  an  opportunity  to  examine,  precludes  him 
from  raising  any  objection  as  to  defects  which  were  visible  and  capable 
of  discovery  on  mspection,  unless  there  was  a  warranty  of  quality 
which  was  intended  to  survive  acceptance- 
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Where  there  is  such  a  warranty  the  vendee  may  receive  and  retain  the 
goods  and  recoup  or  recover  damages  for  any  breach  of  the  warranty , 
or  he  may  return  the  goods  and  plead  a  Teaciasian  of  the  contract  as  a 
i|rf»iiiMi  to  ma  action  for  their  price. 

J7  teems,  however,  the  purchaser  may  not  in  the  same  action  sustain  a 
claim  of  a  return  of  the  goods  and  rescission  of  the  contract,  and  also 
for  damages  for  breach  of  the  warranty. 

Norton  v.  Dreyfuss  (19  J.  &  8.  491)  reversed. 

(Argued  May  5,  1887  ;  decided  June  7,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
March  30,  1885,  which  aflSrmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court  and 
affirming  an  order  denying  a  motion  for  a  new  trial. 
(Reported  below  19  J.  &  S.  491.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

John  FrankmhehTTier  for  appellant.  It  was  a  question  for 
the  jury  whether,  under  all  the  circumstances  of  the  case,  the 
buyer's  conduct  was  to  be  interpreted  as  a  ratification  of 
the  bargain.  (Story  on  Sales  [4th  ed.],  §  405  ;  2  Smith  L.  C. 
[7th  Am.  ed.],  36,  star  paging  33,  note  to  Cutter  v.  PowelL) 
In  an  executory  contract  for  the  manufacture  of  goods  with 
express  warranty,  the  vendee  is  not  bound  to  return  the  goods 
on  discovery  of  a  breach  of  the  warranty,  but  may  retain  and 
use  the  articles,  and  rely  on  the  warranty.  {Brigg  v.  HUton^ 
99  K  Y.  517;  Bach  v.  Levy,  101  id.  511;  Kent  v  Frkd- 
man^  id.  616;  Connor  v.  Dernpsey^  49  id.  665;  WJiiteliead 
Man]fg.  Co,  v.  Rydei\  139  Mass.  366 ;  Richardson  v.  Orandy^ 
49  Vt.  22,  25 ;  Murray  v.  Smithy  4  Daly,  277.)  As  no  special 
form  of  words  is  necessary  to  create  a  warranty,  it  was  at  least 
a  question  of  fact  for  the  jury,  whether  what  passed  between 
the  parties  amounted  to  one.  {Buffie  v.  Ma^on^  8  Cow.  26 ; 
Murray  v.  &nith^  4  Daly,  277 ;  Whitney  v.  Sutton,  10  Wend. 
413;  2  Benj.  on  Sales  [Corbin's  ed.],  811,  813,  §  932, 
note  7.)  In  case  of  breach  of  express  warranty  the  buyer  may 
wait  until  he  is  sued  for  the  purchase-money,  and  then  take 
advantage  of  the  breach  ;  not  as  a  technical  set-off,  but  as  proof 
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of  failure  of  consideration  and  in  mitigation  of  damages. 
(1  Smith  L.  C.  [7th  Am.  ed.],  275  star  paging  ;  McAllister  \. 
Real,  4  Wend.  489;  S.  (7.,  8  id.  109;  Juddy.  Dennison, 
10  id.  513 ;  Mondd  v.  Steele,  8  M.  &  W.  858.)  The  mere 
refusal  to  surrender  the  dies  on  demand  until  defendant  conld 
obtain  the  advice  of  his  counsel,  was  not,  as  matter  of  law,  an 
acceptance  of  the  dies  as  satisfactory,  in  the  face  of  defend 
ant^s  absolute  rejection  of  the  same  as  unsatisfactory  and  wholly 
worthless.  {Duplex  S.  B.  Go.  v.  Gardner,  101  N.  Y.  387 ; 
Gray  v.  Cent,  R.  R.  Co.,  11  Hun,  70 ;  Tyler  v.  Ames, 
6  Lans.  280 ;  Spring  v.  Am.  Clock  Co.,  24  Hun,  175,  176 ; 
Grant  v.  Burch,  26  id.  376 ;  Brown  v.  Foster,  113  Mass.  136.) 
The  plaintiff,  by  demanding  a  return  of  the  goods  himself, 
rescinded  the  sale.  {Thornton  v.  Wynn,  12  Wheat.  193 ; 
Long  V.  Preston;  2  M.  &  F.  262 ;  Healey  v.  Utley,  1  Cow. 
345 ;  2  Pars,  on  Oont.  677,  678 ;  FuUager  v.  Reville,  3  Hun, 
600 ;  Morris  v.  Rexford,  18  N.  Y.  552  ;  Kinney  v.  Kiman, 
49  id.  164 ;  Mondel  v.  SieeU,  8  M.  &  W.  858,  871 ;  Boston  y. 
Butler,  7  East  479;  Story  on  Sales  [4th  ed.],  §  408; 
2  Schouler  Pers.  Prop.  61 ;  Bliss  v.  Locke,  9  Daly,  526.) 

EdAJoa/rd  S.  Hatch  for  respondent.  The  defendant's  only 
relief  in  this  case  was  by  a  counter-claim  for  damages  because 
of  a  breach  of  warranty,  expressed  or  implied  {Day  v  Poole, 
52  N.  Y.  416;  McCormick  v.  P.  C  R.  R  Co.,  99  id.  65; 
Boyce  v.  Brockway,  31  id.  490.)  The  defendant  was  only 
entitled  to  nominal  damages  because  of  any  breach  of  war- 
ranty on  the  part  of  the  plaintiff.  {Hughes  v.  Ferguson,  23 
W.  Dig.  185 ;  J.  J.  Case.  T  Mach.  Co.  v.  Haven,  31  A.  L. 
J.  417;  Briggy.  HiUon,  99  N.  Y.  517.)  There  was  no  issue 
of  fact  alleged  in  the  complaint  for  the  trial  judge  to  leave  to 
the  jury.  {Beck  v.  Sheldon,  48  N.  Y.  865 ;  Grijffm  v.  Colver, 
16  id.  489 ;  Cassidy  v.  Le  Feore,  45  id.  562.)  The  complaint 
in  this  case  contained  a  cause  of  action  sufficient  to  base  the 
verdict  directed  by  the  trial  judge.  {Downce  v.  Dow,  64  N.  Y. 
14:1;  HigginsY.  Newton,  66  id.  604;  Du  Bois  v.  D.  d&  H, 
C   Co.^  4  Wend.  285;  Woodward  v.  Fuller,  80  N.  Y.  312.) 
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Pel'  Curiam,  The  plaintiff  brings  this  action  to  recover 
the  contract  price  for  mannfactaring  and  delivering  certain 
dies  and  frames  for  the  defendant.  The  answer  was  that  the 
goods  were  not  such  as  the  contract  required,  and  also  set  u]>  a 
counter-claim. 

The  evidence  given  upon  the  trial  differed  very  much  as  to 
the  terms  and  conditions  of  the  contract,  the  time  for  its  per 
formance,  the  quality  of  the  articles  manufactured,  their 
fitness  for  the  purposes  intended,  and  as  to  whether  the  goods 
delivered,  corresponded  with  the  articles  ordered  by  the 
defendant.  It  was  conceded  that  the  plaintiff  manufactured 
and  delivered  goods,  in  quantity  and  number  corresponding 
with  those  required  by  his  contract,  and  that  some  faults  in 
their  character  and  quality,  were  alleged  by  the  defendant  to 
exist,  when  tendered  in  performance  of  the  contract.  It  was 
also  proved  that  the  plaintiff  received  the  articles  back  on 
several  occasions,  and  attempted  to  remedy  the  alleged  defects, 
and  finally  redelivered  the  whole  quantity  to  the  defendant. 
It  was  then  still  alleged  by  the  defendant  that  they  did  not 
correspond  with  the  articles  which  the  plaintiff  contracted  to 
make  for  him.  Three  or  four  days  after  this  time  the  plaintiff 
called  upon  the  defendant  for  the  payment  of  the  amount 
claimed  by  him  to  be  due  upon  the  contract,  which  was 
refused  by  the  defendant.  The  plaintiff  thereupon  demanded 
the  return  of  the  goods,  and  the  defendant  replied  in  substance 
that  he  would  not  then  give  them  up  as  he  wished  to  consult 
counsel  as  to  his  right  to  keep  them,  for  reimbursement  of  the 
damages  which  he  alleged  he  had  sustained,  by  reason  of  the 
plaintiff's  failure  to  perform  his  contract. 

The  evidence  as  to  what  was  said  by  the  defendant  at  the 
time  of  the  demand  was  somewhat  contradictory,  but  we 
believe  the  above  statement  expresses  the  meaning  substan- 
tially of  the  defendant's  version  of  the  transaction.  The  defend- 
ant gave  no  evidence  as  to  the  damages  claimed  to  have  been 
sustained  by  him  on  account  of  the  alleged  breach  of 
contract. 

Upon  this  case,  aside  from  some  immaterial  circumstances, 
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which  do  not  affect  the  question  of  law  presented,  the  trial 
court  ordered  judgment  for  the  plaintiff  for  the  amount  of 
his  claim,  holding  that  the  refusal  of  the  defendant  to  return 
the  goods,  when  requested,  amounted  to  an  acceptance  of 
them  upon  the  contract.  The  defendant  excepted  to  this 
direction.  He  also  requested  to  be  allowed  to  go  to  the  jury 
on  "  the  question  of  fact  involved  in  the  case,  upon  the  whole 
evidence,  whether  the  defendant  did  accept  the  frame  dies  or 
the  medallions  as  in  compliance  with  the  order  as  given  by  him," 
and  also  upon  the  further  question  "  whether  the  defendant 
did  absolutely  refuse  to  return  the  frame  dies  or  the  medallions, 
or  whether  it  was  a  qualified  refusal."  Both  of  the  requests 
were  denied  by  the  court  and  the  defendant  excepted. 

We  are*  inclined  to  think  the  trial  court  erred  in  these 
decisions,  and  that  the  case  should  have  been  left  to  the  jury 
to  determine  as  a  question  of  fact  upon  the  requests  made  by 
the  defendant.  It  is  now  quite  well  settled  that  the  accept- 
ance by  the  vendee  of  articles  manufactured  for  hinu  under 
an  executory  contract,  after  an  opportunity  to  examine  them, 
precludes  him  from  raising  any  question  as  to  defects  or 
imperfections  which  were  visible  and  capable  of  discovery  on 
inspection,  unless  there  is  a  warranty  of  their  quality  which 
was  intended  to  survive  their  acceptance,  and  give  the  vendee 
further  time  for  trial  and  examination.  When  there  is  such 
a  warranty  the  vendee  may  still  retain  the  goods,  and  when 
action  is  brought  for  their  price,  recoup  such  damages  as 
he  can  show  he  has  suffered  by  reason  of  the  defective  or 
inferior  character  of  the  goods  delivered.  He  may  also,  in 
such  an  action,  recover  damages  for  a  breach  of  contract 
on  the  part  of  the  vendor  in  respect  to  the  time  of  its  per- 
formance, if  he  can  prove  that  he  has  suffered  loss  therefrom. 

But  these  propositions  do  not  seem  to  us  to  dispose  of  the 
case.  When  one  party  has  the  property  of  another  in  his 
possession,  and  refuses  to  surrender  it  upon  demand,  a  jury  is 
authorized  to  infer  from  tliese  facts  a  conversion  of  the 
property ;  but  such  evidence  raises  a  question  of  fact  alone, 
and  cannot  be  determined  as  a  question  of  law.     We  think 
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this  case  is  analogoas  to  the  question  arising  in  an  action  of 
trover.  Here  two  courses  were  open  to  the  defendant  to 
adopt  in  case  he  was  dissatisfied  with  the  performance  of  the 
contract  by  the  plaintiff,  and  was  satisfied  that  he  had  a  war- 
ranty of  the  goods,  which  would  survive  their  acceptance. 
He  could  return  the  goods,  and  plead  the  rescission  of  the 
contract  as  a  defense  to  the  action  for  their  price,  or  he  could 
keep  the  property,  relying  upon  his  warranty  to  recover  such 
damages  as  he  could  show  he  had  suffered  by  its  breach  as  a 
counter-claim  to  the  plaintiff's  action  for  their  price. 

These  defenses  are,  however,  inconsistent  with  each  other 
and  cannot  both  be  sustained  in  the  same  action.  In  case  of 
a  return  of  the  goods  and  proof  of  their  defective  character, 
or  a  valid  offer  to  rescind  the  contract,  he  makes  out  a 
defense  to  the  claim  to  recover  their  price.  If  he  retains  the 
goods,  however,  and  attempts  to  recoup  his  damages  for  a 
breach  of  warranty,  he  may,  provided  he  claims  an  aflirma- 
tive  judgment  in  his  answer,  not  only  defeat  any  recovery, 
but  recover  judgment  for  the  entire  amount  of  damages 
shown  by  his  proofs,  although  it  exceeds  the  plaintiff's  claim. 

It  is  quite  uncertain  on  the  pleadings  and  evidence  in  the 
case  what  line  the  defendant  really  attempted  to  adopt, 
for  the  evidence  was  about  as  applicable  to  one  theory 
as  the  other.  While  he  admitted  that  he  had  declined  to 
give  up  the  goods,  he  strenuously  insisted  that  he  had  always 
refused  to  accept  them,  and  while  denying  that  he  ever 
became  liable  for  their  price,  he  claims  that  he  was  entitled 
to  damages  for  the  plaintiff's  non-performance  of  his  con- 
tract. Under  these  circumstances,  we  think  it  was  a  question 
for  the  jury  to  determine  whether  the  defendant's  refusal  to 
give  up  the  goods  was  an  election  to  accept  them  or  simply  a 
tentative  proceeding  to  give  him  further  time  for  examina- 
tion and  trial,  or  whether  it  was  the  expression  of  a  determ- 
ination to  keep  them  and  rely  upon  the  damages  which  he 
might  be  able  to  prove,  arising  from  the  alleged  breach  of 
warranty  as  to  their  quality,  and  the  non-performance  of  the 
contract  in  other  respects  by  the  plaintiff. 
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By  the  direction  of  a  verdict  the  defendant  was  deprived 
of  the  right,  of  going  to  the  jury  on  the  question  of  the  worth- 
lessness  of  the  goods  as  a  performance  of  the  contract. 
The  evidence  upon  this  question  was  quite  contradictory 
and  the  jury  might  well  have  found  either  way  upon  the 
question.  If  they  had  found  that  the  goods  were  utterly 
valueless  to  the  defendant  he  would  then  have  made  out  a 
defense  and  was  entitled  to  a  verdict  at  their  hands.  If 
they  had  found,  however,  that  the  refusal  of  the  defendant 
to  redeliver  them  was  intended  as  an  acceptance,  or  that  the 
goods  delivered  were  substantially  the  same  as  those  ordered 
and  his  refusal  to  return  was  dictated  by  an  intention  to  evade 
the  payment  of  the  contract-price  after  discovery,  that 
they  were  not  adapted  to  his  purpose,  the  jury  would  have 
been  justified  in  giving  a  verdict  for  the  price.  But  the 
question  as  to  whether  such  a  demand  and  refusal,  under  all 
the  circumstances  of  the  case,  was  the  equivalent  of  an  accept- 
ance of  the  goods  under  the  contract,  was  a  question  for  the 
jury  to  determine  and  could  not  be  decided  as  a  question 
of  law. 

We  are,  therefore,  of  the  opinion  that  the  judgments  of 
the  courts  below  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur,  except  Ruobb,  Ch.  J.,  and  Earl,  J.,  not  voting. 

Judgments  reversed,  and  a  new  trial  ordered,  costs  to  abide 
the  event. 
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Christian  E.  Chrtstensen,  Respondent,  v.  Amos  F.  Eno, 
Impleaded,  etc.,  Appellant. 

The  unissued  shares  of  stock  of  a  corporation  are  not  assets  in  its  hands» 
and  in  the  absence  of  any  statutory  provision,  or  provision  of  its  charter, 
one  to  whom  shares  have  been  transferred  by  it  gratuitously,  does  not, 
by  accepting  them,  become  a  debtor  to  the  company  or  make  himself 
liable  to  pay  the  nominal  face  of  the  shares  as  upon  a  subscription  for 
the  stock  or  a  contract,  and  an  action  is  not  maintainable  against  him 
by  a  creditor  of  the  corporation  to  compel  him  to  pay  for  such  shares. 

So,  also,  where  bonds  of  a  coi*poration  have  been  issued  by  it  gratuit- 
ously to  a  stockholder,  but  no  portion  of  its  property  or  assets  has  been 
applied  in  payment  thereof,  the  stockholder  is  not  liable  to  account  to 
creditors  for  the  proceeds  of  the  sale  of  said  bonds  by  him. 

A  remedy  given  by  the  statutes  of  another  State  to  creditors  of  a  cor- 
poration against  its  stockholders  is  not  available  here. 

(Argued  May  0,  1887;  decided  June  7,  1887.) 

Appeal  by  defendant  Eno  from  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  firet  judicial  department, 
entered  upon  an  order  made  Januarj^  21, 1885,  which  affirmed 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiflf,  as  judgment-creditor 
of  defendant,  the  Illinois  and  St.  Louis  Bridge  Company, 
against  it  and  defendant  Eno,  among  other  things,  to  compel 
the  latter  to  pay  forty  per  cent  of  the  par  of  twenty-five 
shares  of  the  stock  of  said  company  issued  by  it  to  him,  upon 
which  stock  the  forty  per  cent  was  not  paid,  but  was  credited 
as  paid  when  the  stock  was  issued ;  also,  to  compel  said 
defendant  to  account  for  and  pay  over,  in  satisfaction  of  plain- 
tiff's judgment,  the  proceeds  of  the  sale  by  him  of  certain 
second  mortgage  bonds  gratuitously  issued  to  said  Eno  as  a 
stockholder  by  said  corporation,  upon  payment  by  him  of  the 
remaining  sixty  per  cent  of  said  stock. 

WiUlam  Man  for  appellant.     The  plaintiff  cannot  maintain 
an  action  against  a  single  stockholder  to  recover  on  account 
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of  the  stock.  {Griffith  v.  Mangam,  73  N.  T.  611 ;  2  R.  S. 
[7tli  ed.]  1531,  §  5 ;  SoovUle  v.  Thayer,  105  U.  S.  143,  153, 
156 ;  BartleU  v.  Drew^  57  K  Y.  587 ;  Hastings  v.  'Drew^  76 
id.  9 ;  Hatch  v.  Dana,  101  U.  8.  205.)  Stockholders  can  be 
held  liable  for  unpaid  stock  only  in  an  action  brought  in  behalf 
of  all  creditors,  to  which  all  delinquent  shareholders  should 
be  parties.  {Mann  v.  Pentz,  3  N.  Y.  415 ;  Griffith  v  Man- 
gamj  73  id.  611 ;  Seymour  v.  St^irgeas,  26  id.  143;  Gibson  \. 
Lewis,  11  N.  B.  Reg.  247 :  Pollard v,  Bailey,  20  Wall.  520 ; 
Terry  v.  LitUe,  101  U.  S.  216  ,  Patterson  v  Lynde^  106  id. 
519 ;  Niver  v.  Crane,  98  N.  Y.  40 ;  Lowry  v.  Innvan,  46 
id.  119 ;  Wood  v.  Hummer,  3  Mass.  308.)  Evidences  of  debt 
cannot  be  assets  of  prope^t3^  (Lnwber  v.  Leroy,  2  Sand. 
Super.  Ct.  202  ;  Coddington  v.  Gilbert,  17  N    Y  489  ) 

C.  K  Tracy  for  respondent.  The  action  was  properly 
brought  by  one  creditor  on  his  own  behalf  and  for  his  own 
benefit.  There  is  no  rule  of  law  which  limits  the  remedy  of 
a  creditor  in  such  a  case  to  what  are  called  sequestration  pro- 
ceedings or  a  suit  against  all  the  stockholders  as  claimed  by 
defendant.  [Barclay  v.  Tollman,  4  Edw.  Ch.  123 ;  Edmes- 
ton  V.  Lyde^  1  Paige,  636;  Garrison  v.  Howe,  17  N  Y 
458,  462,  463 ;  Hastings  v.  Drew,  76  id.  9,  16 ;  Wheeler  v. 
Miller,  90  id.  353,  361 ;  Hatch  v.  Dana,  101  U.  S.  205  ^ 
ScoviUe  V.  Thayer^  105  id.  143.)  The  ]udgment-roll  evidenc- 
ing the  recovery  of  the  plaintiff's  judgment  against  the  corpor- 
ation was  not,  nor  was  the  proof  of  the  return  unsatisfied  of 
the  execution  thereon,  incompetent  evidence  as  against  the 
defendent  Eno.  {Hastings  v.  Drew,  supra  ;  Stephens  v.  Fox^ 
83  N.  Y.  313.)  The  objection  made  by  defendant  that  the 
stock  and  bonds  so  received  by  him  were  not  assets  of  the 
corporation,  is  untenable.  {Railroad  Co,  v.  Howard,  7  Wall. 
392,  409,  416;  Sawyer  v.Hoag,  17  id.  610,  620;  Upton  v. 
Tribelcock,  1  Otto,  45,  47 ;  Scamm^on  v.  Kimball,  2  id. 
362,  367;  Scoville  v.  Thayer,  105  U.  S.  148,  152,  153; 
BarthU  v.  Drew,  57  N.  Y.  597,  589 ;  Hastings  v.  Drevo^ 
76  id.  9,  16.) 
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Andrkws,  J.  The  judgment  below  proceeds  on  the  groiiiul 
that  the  forty  per  cent  credited  as  paid  on  the  twenty^five 
shares  of  stock  of  the  Illinois  and  St.  Louis  Bridge  Company, 
issued  to  the  defendant  Eno  in  1871,  but  which  was  not  in 
fact  paid,  and  also  the  sum  of  $5,332.18,  realized  by  him  on  the 
sale  of  second  mortgage  bonds  of  the  company,  received  as  his 
share  on  the  distribution  of  the  same  among  stockholders, 
pursuant  to  the  resolution  of  the  company  of  December  20, 
1871,  were  equitable  assets  in  the  hands  of  the  defendant  Eno, 
applicable  to  the  payment  of  the  debts  of  the  corporation, 
and  which  the  plaintiff,  as  a  judgment  and  execution  creditor^ 
may  reach  in  this  action  and  have  applied  to  the  satisfaction 
of  his  judgment.  It  is  very  plain,  upon  the  facts,  that  the 
plaintiff  in  asserting  this  claim  cannot  stand  upon  any  right 
existing  in  the  corporation  itself  to  proceed  against  the  defend- 
ant Eno.  The  transactions  by  which  he  acquired  the  shares 
as  paid  up  shares  to  the  extent  of  forty  per  cent  of  their  nom- 
inal amount,  and  received  the  bonds,  created  no  obligation  as 
between  him  and  the  company  to  pay  the  amount  unpaid  on 
the  stock  or  to  account  to  the  company  for  the  bonds  or  their 
proceeds.  As  between  Eno  and  the  company  it  was  not 
intended  that  the  former  should  be  accountable  to  the  com- 
pany for  the  amount  unpaid  on  the  stock  or  for  the  bonds. 
Viewing  the  transactions  in  the  light  most  favorable  to  the 
plaintiff,  the  credit  on  the  stock  and  the  transfer  of  the  bonds 
were  intended  as  a  gratuity  to  the  stockholders  who  had  been 
called  upon  to  pay  calls  upon  their  original  subscriptions  in 
excess  of  what  was  expected  and  of  what  was  represented 
would  be  necessary  at  the  commencement  of  the  enterprise. 
There  can  be  no  doubt  that  as  between  the  corporation  and  its 
stockholders  these  transactions  were  binding  according  to  the 
actual  intention.  The  corporation  itself  would  have  no  stand- 
ing to  demand  that  the  defendant  Eno  should  pay  the  forty 
per  cent  on  the  stock  which  it  acknowledged  had  been  paid, 
or  that  he  should  account  for  the  proceeds  of  the  bonds. 
The  claim  of  the  plaintiff,  therefore,  mnst  be  maintained,  if 
at  all,  not  in  right  of  the  corporation,  or  by  way  of  equitable 
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subrogation  to  any  right  of  the  corporation  against  Eno,  but 
in  hostility  to  the  arrangement  between  them,  under  which 
he  received  the  stock  and  bonds.  The  plaintiff,  to  entitle 
himse'iT  to  the  relief  demanded,  is  compelled  to  maintain  that, 
as  a  creditor  of  the  corporation,  he  has  rights  superior  to  those 
of  the  corporation  itself  and  may  hold  the  defendant  to  account 
for  phe  unpaid  forty  per  cent  on  tha  stock  as  though  he  had 
been  a  subscriber  therefor,  and  for  the  proceeds  of  tlie  bonds 
as  though  he  had  purchased  them  of  the  corporation,  or  had 
sold  them  on  its  account.  So  far  as  respects  the  claim  to 
recover  the  forty  per  cent  unpaid  on  the  twenty-five  shares 
of  stock,  we  understand  it  is  placed,  by  the  learned  counsel  for 
the  plaintiff,  mainly  on  the  proposition  that  the  capital  stock 
of  a  corporation  is  a  trust  fund  for  the  security  of  creditors, 
which  cannot  bo  given  away  or  distributed  among  stockholders 
so  long  as  debts  of  the  corporation  remain  unpaid,  and  that 
the  transaction  in  question  was  a  violation  of  this  principle. 
The  general  principle  asserted  is,  doubtless,  well  founded,  but 
if  it  had  an  appropriate  application  in  the  present  case,  the 
plaintiff  would  encounter  some  difficulty  under  the  authorities 
in  this  State,  in  maintaining  a  separate  action  as  an  individual 
creditor  of  the  corporation,  to  reach  assets  which  constitute  a 
trust  fund,  not  for  the  protection  of  one  creditor  only,  but 
equally  for  all  the  creditors  of  the  corporation.  {Oriffith  v. 
Mangam^  73  N.  Y.  611,  and  cases  cited.)  But  passing  this, 
we  are  of  opinion  that  the  forty  per  cent  credited  on  the 
twenty-five  shares  of  stock  issued  to  the  defendant  Eno,  cannot 
be  considered  as,  and  does  not  constitute  a  trust  fund  appli- 
cable to  the  payment  of  creditors.  The  capital  of  a  cor- 
poration consists  of  its  funds,  securities,  credits  and  property 
of  whatever  kind  which  it  possesses.  The  word  "capital" 
applied  to  corporations  is  often  used  interchangeably  with 
the  words  "capital  stock,"  and  both  are  frequently  used 
to  express  the  same  thing  —  the  property  and  assets  of 
the  corporation.  Strictly,  the  capital  stock  of  a  corporation 
is  the  money  contributed  by  the  corporators  to  the  capital, 
and  is  usually  represented  by  shares  issued   to  subscribers 
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to  the  stock  on  the  initiation  of  the  corporate  enterprise. 
(See  BurraU  v.  Buahwick  E.  B,  Co.,  75  N.  Y.  211,  212, 
and  cases  cited.)  It  may .  be  admitted  that  the  liability  of 
subscribers  on  unpaid  stock  subscriptions  constitute  an  asset 
of  the  corporation,  which  cannot  be  surrendered  or  given  up 
by  the  corporarion  without  consideration  to  the  prejudice  of 
creditors.  It  is  not  claimed  that  there  is  any  express  pro- 
hibition in  the  charter  of  the  bridge  company  against  issuing 
shares  purporting  to  be  fully  paid  without  actual  payment. 
The  charter  authorizes  books  of  subscription  to  the  stock  to 
be  opened.  The  most  that  could  be  claimed  from  this  pro- 
vision is  that  by  implication  it  prohibits  the  issue  of  stock 
except  to  actual  subscribers  who  should  undertake  to  pay  the 
nominal  amount  of  the  shares  when  required.  There  is  no 
pretense  that  the  defendant  Eno  ever  subscribed  for  the 
twenty-five  shares  of  bonus  stock  (so  called),  or  entered  into 
any  engagement  to  pay  the  forty  per  cent  credited  thereon. 
This  was  distinctly  contrary  to  the  intention  of  all  parties. 
The  plaintiff  seeks  to  charge  him  as  though  he  had  subscribed 
for  the  stock  and  entered  into  a  contract  obligation  with  the 
company  to  pay  the  forty  per  cent.  We  can  see  no  ground 
upon  which  he  can  be  made  to  respond  to  the  creditors  of  the 
company  as  upon  an  unpaid  subscription.  Assuming  that 
the  transaction  as  to  the  company  was  ultra  vires,  or  that 
it  could  not  give  away  its  shares,  the  transaction  in 
that  view  was  simply  a  nullity,  and  Eno  ggt  nothing  as 
against  any  one  entitled  to  question  the  transaction.  But 
it  did  not  convert  him  into  a  debtor  of  the  company  for  the 
forty  per  cent.  He  entered  into  no  contract  to  pay  it.  He 
has  received  nothing  on  account  of  the  twenty-five  shares, 
and  it  is  not  claimed  that  the  charter  in  terms  imposes  the 
liability  claimed.  The  unissued  shares  of  a  corporation  are 
not  assets.  When  issued  they  represent  a  proportionate 
interest  in  the  shareholder  in  the  corporate  property  —  an 
interest,  however,  subordinate  to  the  claims  of  creditors. 
There  are  unquestioned  public  evils  growing  out  of  the 
creation  and  multiplication  of  shares  of  stock  in  corporations 
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not  based  upon  corporate  property.  The  remedy  is  with  the 
legislature.  But  the  liability  of  a  shareholder  to  pay  for 
stock  does  not  arise  out  of  his  relation,  but  depends  upon  his 
contract,  express  or  implied,  or  upon  some  statute,  and  in  the 
absence  of  either  of  these  grounds  of  liability,  we  do  not  per- 
ceive how  a  person  to  whom  shares  have  been  issued  as  a 
gratuity  has,  by  accepting  them,  committed  any  wrong  upon 
creditoi's,  or  made  himself  liable  to  pay  the  nominal  face  of 
the  shares  as  upon  a  subscription  or  contract.  (JSey/nour  v. 
Sturgess^  26  N.  T.  134;  In  re  Western  Canada  Oil  Co,^ 
L.  R.,  1  Ch.  Div.  115 ;  Wateirhouae  v.  Jamieson,  2  L.  R, 
H.  L.  [Sc],  29.)  The  question  as  to  the  right  of  the  plaintiff  to 
compel  the  defendant  to  account  for  the  sum  realized  by  him 
on  the  sale  of  the  bonds,  is  affected  by  the  fatal  difficulty  that 
the  defendant  has  received  nothing  from  tlie  corporation 
except  its  promise  to  pay,  which  has  never  been  performed. 
The  plaintiff  has  withdrawn  nothing  from  the  funds  of  the 
company  on  account  of  the  bonds  (unless  it  may  be  a  sum 
represented  by  a  single  intei-est  coupon)  and  creditors  have 
not  been  prejudiced  by  the  transaction.  It  is  alleged,  and  it 
was  offered  to  be  proved,  that  tlie  property  of  the  company 
had  been  sold  on  the  foreclosure  of  the  first  mortgage.  It  is 
unnecessary  to  consider  what  the  rights  or  liabilities  of  the 
defendant  would  be  in  respect  to  the  bonds  as  between  himself 
and  other  creditors  of  the  corporation  on  a  distribution  of 
assets,  or  if  it  had  appeared  that  the  corporation  liad  paid  the 
bonds  issued  to  the  defendant.  The  situation  in  either  of 
these  aspects  is  not  presented.  This  Is  not  a  case  of  following 
assets  of  a  corporation  wrongfully  transferred.  The  defendant 
has  received  none  of  the  funds  or  assets  of  the  company  avail- 
able to  creditors.  The  loss  on  the  bonds  falls  on  those  who 
have  purchased  them  relying  on  the  credit  of  the  corporation. 
The  situation  of  the  general  creditors  has  not,  so  far  as  appears, 
been  affected  by  the  fact  that  the  company  received  nothing 
for  the  bonds.  The  statute  of  Missouri,  the  State  from  which  the 
bridge  company  in  part  derives  its  existence,  authorizes  a  creditor 
of  a  corporation,  who  shall  have  obtained  judgment  against  ft, 
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upon  wliicli  an  execution  lias  been  returned  nulla  bona^  to 
issue  execution  tliereon  against  any  stockholder  to  an  extent 
equal  in  amount  to  the  amount  of  stock  held  by  him  "  together 
with  any  amount  unpaid  thereon."  The  courts  of  Missouri  on 
an  application  under  this  statute  for  leave  to  issue  execution 
against  a  person  who  was  a  director  and  stockholder  in  the 
bridge  company,  who  had  received  bonus  stock  and  bonds, 
granted  the  application  and  came  to  the  conclusion  that  the 
forty  per  cent  credited  on  the  stock  could  be  regarded  as  the 
amount  unpaid  thereon  within  the  statute,  and  that  the  amount 
received  on  the  bonds  was  also  recoverable.  {Skrainka  v. 
AUen,  7  Mo.  Rep.  431,  435;  S.  6'.,  76  id.  384.)  The 
statutory  remedy  is,  of  course,  not  available  in  this  State. 
(Lowry  v.  Inman^  46  N.  Y.  119, 120.)  The  court  seems 
to  have  given  much  weight  to  the  fiduciary  and  trust  relation 
existing  between  a  director  of  a  corporation  and  its  creditora. 
That  relation  did  not  exist  between  the  defendant  Eno  and 
the  creditors  of  the  company.  He  was  a  stockholder  simply, 
and  no  trust  relation  exists  between  a  stockliolder  in  a  cor- 
poration and  its  creditors.  The  decision  in  Missouri  may 
stand  on  its  special  circumstances,  but  it  is  not  controlling  in 
the  case  before  us. 

We  are  of  opinion  that  the  judgment  appealed  from  is 
erroneous  and  that  it  should,  therefore,  be  reversed  and  a 
new  trial  ordered. 

All  concur. 

Judgment  reversed. 
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In  the  Matter  of  the  Petition  of  Lewis  H.  Clark,  a  taxpayer, 
etc.  Appellant,  v.  Andrew  J.  Sheldon,  County  Treasurer, 
etc.,  Respondent. 

The  provisions  of  tlie  railroad  act  of  18G9  (§  4,  chap.  007  Laws  of  IS'IO), 
lOfl   iw  directing  and  providing  for  the  application  of  taxes  assessed  upon  any 

190  407  railroad  in  a  town,  city  or  village;  toward  the  redemption  of  bonds 

106  104  issued  by  the  municipality  to  aid  in  the  construction  of  such  railroad, 

^~  *^*  are  not  in  conflict  with  any  constitutional  provision. 

They  do  not  impose  a  tax  upon  property  m  other  portions  of  the  county 
for  the  benefit  of  the  town,  city  or  village,  they  simply  deprive  such 
other  portions  of  the  benefit  derived  from  the  taxation  of  railroad 
property  in  the  municipality. 

They  are  not  violative  of  the  provision  of  the  State  Constitution  (§  8, 
art.  7)y  prohibiting  the  payment  out  of  the  treasury  of  the  State  of  any 
moneys,  except  in  pursuance  of  an  appropriation,  etc.;  as  the  fund 
realized  from  such  taxation  does  not  belong  to  the  State  or  go  into  its 
treasury. 

They  are  not  repugnant  to  the  constitutional  provision  (g  20,  art.  8), 
declaring  that  every  law  which  imposes  a  tax  shall  distinctly  state  the 
tax  and  the  object  to  which  it  is  to  be  applied;  the  said  provision 
simply  specifies  what  may  be  done  with  a  tax  which  has  been  legally 
imposed. 

Said  statutory  provisions  include  all  taxes  of  every  description  save  those 
excepted  therein,  t.  e.,  school  and  road  taxes,  and  so  include  town,  vil- 
lage, city,  county  and 'State  taxes. 

The  scheme  of  the  aet  is  practicable  and  not  difl^cult  of  execution. 

It  seems  the  officers  imposing  the  taxes,  may  ascertain  the  amount 
required  to  be  paid  under  said  provisions  to  the  county  treasurer  and 
held  by  him  as  a  sinking  fund  and  specify  the  same  in  the  warrant 
issued  to  the  coDector.  If  not  so  specified,  the  collector  may  make 
the  proper  deduction  of  school  and  road  taxes  and  pay  the  balance  to 
the  county  treasurer.  If  the  duty  of  making  the  separation  has  not 
been  discharged  before  payment  to  the  county  treasurer,  it  devolves 
upon  him  to  make  the  separation  and  invest  the  proper  amount  as 
directed  by  the  statute. 

It  is  not  requisite  that  the  taxes  so  to  be  appropriated  should  be  specially 
levied ;  they  ai-e  to  be  levied  in  the  same  way  as  other  taxes. 

The  said  provisions  are  applicable  to  any  municipality  having  bonds  out- 
standing issued  in  aid  of  the  construction  of  any  railroad ;  and  they  are 
not  limited  to  railroads  constructed  under  said  act  of  1869. 

Where,  upon  application  under  said  act,  of  a  taxpayer  of  a  town,  to 

[  compel  the  county  trejisurer  to  execute  the  provisions  of  the  act,  it 
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appeared  that  the  taxes  imposed  upon  railroads  in  the  town  for  the  year 
specified,  after  deductmg  school  and  road  taxes,  were  much  more  than 
the  sum  specifie.d  in  the  petition  as  the  amount  of  such  taxes  paid  to  the 
county  treasurer.  Held,  that  it  was  no  defense  that  the  petitioner  had 
not  prayed  for  a  sufficient  amount;  that  the  county  treasurer  could 
not  complain  of  this,  or  of  an  order  requiring  him  to  set  aside  a  less 
sum  than  the  act  required. 

It  aeems,  that  in  such  case,  notwithstandmg  the  prayer  of  the  petition,  the 
county  judge  has  power  to  ascertain  the  amount  and  compel  the  county 
treasurer  to  set  aside  for  a  sinking  fund  all  the  taxes  which  may  appear 
to  have  been  paid  to  him,  and  which,  by  the  act,  are  devoted  to  that 
purpose. 

It  is  no  answer  on  the  part  of  the  county  treasurer  in  such  proceedings 
that  if  he  sets  aside  the  taxes  as  required  by  the  act  there  will  be  a 
deficiency  in  other  funds,  the  law  having  appropriated  them  for  a 
specific  purpose,  it  is  his  duty  to  so  apply  them,  and  he  may  not  use 
them  for  other  purposes. 

All  prior  laws  m  conflict  with  said  provisions  or  requiring  a  different  dis- 
position of  taxes  so  collected,  were  thereby  so  tar  modified  or  repealed. 

(Submitted  May  6,  1887.  decided  June  7,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  m  the  fifth  judicial  department,  made  October  31, 1884, 
which  affirmed  an  order  of  the  county  judge  of  Wayne  county 
dismissing  the  petition  of  the  appellant  made  by  him  as  a 
taxpayer  of  the  town  of  Sodus,  Wayne  county,  under  the 
act  (chap.  907  of  the  Laws  of  1869,  as  amended  by  chap.  283 
of  the  Laws  of  1871),  praying  for  an  order  requirmg  the 
county  treasurer  of  said  county  to  execute  the  provisions  of 
said  act  by  investing  the  sum  of  $427.69,  the  amount  of  taxes 
other  than  school  and  road  taxes  received  by  him  for  the  years 
1881  and  1882,  collected  on  the  assessed  valuation  of  two 
railroads'  in  said  town ;  to  aid  in  the  construction  of  which 
railroads  the  town  had  issued  its  bonds. 

J.  Welling  for  appellant.  The  defenaant  having  received 
the  money,  $427.69,  applicable  to  tne  redemption  and  pay- 
ment of  the  bonds  and  interest  thereon,  cannot  justify  his 
refusal  to  invest  it  as  required  by  the  act  of  1869,  upon  the 
ground  that  the  law  devoting  it  to  that  purpose  is  unconsti- 
tutional. {Ro88  V.  Curtis^  31  N,  Y.  606 ;  People  v.  Brown^ 
SicKELS  — Vol.  LXl.        14 
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65  id.  160-11)6.)  The  act  of  18G9  applies  to  all  towns 
which  have  issued,  or  shall  issue  bonds  to  aid  in  the 
construction  of  ''a  railroad  assessed  in  said  town,  city  or 
village."  {[leaton  v.  Wright,  10  How.  Pr.  79,  83 ;  Crabb-s 
Syn.  [ed.  1879]  761,  762.)  This  devotion  of  tnese  taxes 
to  the  redemption  of  the  bonds  is  a  benefit  to  the  towns 
which  have  aided  in  creating  the  property  Irom  >vliich 
the  taxes  are  received,"  and  which  is  a  public  use  for  and 
benefit  to  the  whole  people  of  the  State.  yDuaneshurgh  v. 
Jenkins,  57  N.  Y.  188,  189;  Bk  of  Home  v.  Village  of 
Homey  18  id.  38;  People  v.  Mitchell,  35  id.  551 ;  Star  in  v. 
Geiioa,  23  id.  43 } ;  Clark  v.  City  of  Rooheater,  28  id.  605  ; 
Bridges  v.  Sup^r  of  Sullivan,  92  id.  579.)  The  legislature 
could  properly,  and  did,  by  this  section  4,  donate  these  taxes 
in  aid  of  towns  which  had  bonded  to  aid  railroads,  to  lighten 
the  burden  of  taxation  necessary  to  pay  their  obligations 
entered  into  in  aid  of  a  public  benefit.  {^People  v.  Draton, 
55  N.  Y.  380,  381 ;  Town  of  auHford,  v.  Supr,  13  id.  149  ; 
People  V.  Mayor,  etc,  4  id.,  419;  Brewster  v.  City  of 
Syracuse,  19  id.  116,  118.)  The  tact  that  these  taxes  were 
ostensibly  raised  lor  specific  purposes,  to  which  they  were 
appropriated  by  other  statutes  thau  that  invoked  by  the 
petitioner,  afforded  no  excuse  or  defense  to  the  treasurer  for 
not  investing  or  holding  them,  as  required  by  this  act  of  1869. 
{People  ex  rel.  v.  Baker.  29  Barb..  81,  84,  87;  Bridges  v. 
Sap'r  of  Sullivan  Co,,  92  N.  Y.  570 ;  Monroe  Sav  gs  B'k  v. 
City  of  Rochester,  37  id.  365*  Litchfield  v.  Lem.on,  41 
id.  124;  People  v.  Iloms  Jtis.  Co,  92  id,.  328-340.) 
The  action  of  the  board  of  supervisors  of  Wayne  county, 
in  refusing  to  appropriate  these  taxe^  to  the  purpose 
of  redeeming  these  bonds,  or  as  a  sinking  tund  for  their 
redemption,  was  inadmissible  in  evidence,  as  :t  afforded 
no  excuse  or  justification  tor  ihe  defendant;s  refusal  or 
neglect  to  comply  with  the  requiiements  of  this  sec- 
tion. {Bridges  v.  Sup'r  of  SuUivan^  92  N.  Y.,  579.; 
These  acts  of  1869  and  1871  are  not  violative  of  any  piovi 
8ion   of   the  Constitution   of   this   State.     (Const.   Del)ate8 
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[Argus  ed.],  721,  722;  People  v.  Supers  of  Chenango^  8 
N.  Y.  317;  People  v.  Sajp'rs  of  Chautauqua,  43  id.  14.) 
Taxes  assessed,  collected  and  in  the  hands  of  a  county  treas- 
urer, are  not  money  in  the  treasury  of  the  State,  nor  a  part 
of  any  of  its  funds,  or  of  funds  under  its  management. 
{Mayor,  etc.,  v.  Davenport,  92  N.  Y.  604,  616,  617.)  These 
acts  of  the  legislature  are  to  be  upheld  as  valid  unless  some 
constitutional  restraint  or  prohibition  against  them  can  be 
found.  Whether  they  may  or  may  not,  in  their  operations, 
be  opposed  to  natural  justice  and  equity  is  not  a  criterion  to 
which  their  validity  can  be  subjected.  {Bertholf  v.  O'Reilly, 
.  74  N.  Y.  509,  516;  People  v.  Suprs  of  Ulster,  36  Hun,  494; 
Pres.  V.  Briygs,  50  N.  Y.  558,  559;  Town  of  Daaneshurgh 
v.  Jenlcins,  57  id.  188 ;  People  ex  reL  v.  Briggs,  50  id. 
553-558 ;  People  v.  Albertson,  55  id.  54,  55  ;  People  v.  Com- 
stock,  78  id.  356.)  The  bonds  of  the  town  of  Sodu8,to  whose 
payment  the  taxes  in  question  are  sought  to  be  applied,  are 
not  private  or  individual  obligations  made  in  aid  of  private, 
peculiar  or  speculative  purposes  of  the  town,  or  those  of  its 
mhabitants,  but  the  obligations  of  a  political  division  of  the 
State,  made  to  call  into  being  and  to  aid  to  completion  a 
public  use  for  all,  a  benefit  to  the  whole  people.  {Lorillard 
V.  Town,  of  Monroe,  11  N.  Y.  394;  12  Barb.  161 ;  People  v. 
Supers  of  Montgomery,  67  N.  Y'.  109;  People  v.  Supers  of 
UUter,  36  llun,  496;  Town  of  Duanealurgh  v.  Jenkins, 
67  id.  18S,  189;  Thomas  y.  Leland,  22  Wend.  65;  B'kqf 
Pome  V.  Rome,  18  K  Y.  38;  19  id.  20;  People  v.  MltcheU^ 
35  id.  551 ;  Clark  v.  Rochestefi\  24  Barb.  446 ;  Starin  v. 
Q-enoa,  23  N.  Y.  439 ;  Gould  v.  Sterling,  id.  456  ;  Grant  v. 
Courtier.  24  Barb.  222 ;  Benson  v.  Mayor,  etc,,  id.  248 ;  Clark 
V.  City  of  RochMUr,  28  N.  Y.  605.)  The  legislature,  in 
respect  to  taxation,  being  the  representatives  of  the  people, 
or  in  effect  the  people  themselves,  and  having  uncontrolable 
power  ovet  the  whole  subject  of  taxation,  its  object,  purposes, 
exemption  therefrom  and  details,  must  necessarily  have  abso- 
lute control  over  the  product  of  taxation  or  taxes.  {People 
V.  Dayt&n.,  65  N.  Y.  380,  381 ;  Town  of  Guilford  v.  Sup'rs^ 
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eto,^  13  id.  149 ;  People  v.  Mayor,  etc.,  4  id.  419 ;  Brewster 
V.  Syracuse,  19  id.  116,  118;  B'Tc  of  Chenango  \,  Brown, 
26  id.  467;  Litchfield  v.  Venion,  id.  133,  134;  People  v. 
Flagg,A(S  id.  401;  Gordon  v.  Cornea,  id.  611,  612;  Jure 
Van  Antwerp,  56  id.  261.)  It  is  to  be  assumed,  in  the 
absence  of  proof  to  the  contrary,  that  the  board  of  super- 
visors of  Wayne  county  has  done  its  duty  in  respect  to  these 
taxes,  and  laid  them  out  of  view  as  being  withdrawn  from 
the  taxes  for  State,  county  and  other  purposes,  and  assessed 
"generally  upon  the  county  at  large  a  sufficient  sum  to  cover 
the  county  charges  (and  State  tax),  in  addition  to  the  taxes 
for  county  purposes  and  other  taxes  levied  upon  railroads." 
(27  Ilun,  175 ;  92  N.  T.  679,  580.) 

CI  77.  Roys  for  respondent.  As  the  appropriation  act  of 
1881  is  contradictory  and  irreconcilable  with  the  acts  of  1869 
and  1871,  the  latter  must  l)e  held  to  be  repealed  as  to  the 
State  tax.  {Pet.  Co.  v.  Emhray,  67  Barb.  261  ;  People  v. 
Van  Mort,  64  id.  215  ;  JIartmann  v.  New  York^  51  How. 
351.)  The  State  and  county  tax  of  $427.69  cannot  be  taken 
and  used  as  a  sinking  fund,  as  required  by  the  petitioner, 
under  the  acts  of  1869  and  1871,  because  that  money  has  been 
imposed  and  collected  as  taxes  and  paid  over  to  the  county 
treasurer  by  and  in  pursuance  of  other  statutes,  and  for  other 
and  entirely  different  purposes.  (2  R.  S.  [7th  ed.],  956  ;  Phelps 
V.  Williams,  6  Alb.  Law  Jour.  204;  People  v.  Meady  24 
N.  Y.  114;  People  Y.  Brown,  55  id.  180.)  The  provisions 
of  the  acts  of  1869  and  1871,  relating  to  the  sinking  fund  in 
question,  are  unconstitutional  and  void.  {Stuart  v.  Palmer, 
74  N.  Y.  183  ;  Weismer  v.  Village  of  Douglass,  64  id.  91.) 

Earl,  J.  This  is  a  special  proceeding  instituted  by  a  tax- 
payer of  the  town  of  Sodus,  Wayne  county,  in  this  State,  to 
compel  the  county  treasurer  of  that  county  to  execute  the  pro- 
visions of  section  4  of  chapter  907  of  the  Laws  of  1869,  as 
amended  by  chapter  283  of  the  Laws  of  1871.  The  material 
portions  of  that  section  are  as  follows:  "All  taxes,  except 
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school  .and  road  taxes,  collected  for  the  next  thirty  years,  or 
so  much  thereof  as  may  be  necessary,  in  any  town,  village  or 
city,  on  the  assessed  valuation  of  any  railroad  in  said  town, 
village  or  city,  for  which  said  town,  village  or  city  has  issued 
or  shall  issue  bonds  to  aid  in  the  construction  of  said  railroad, 
shall  be  paid  over  to  the  treasurer  of  the  county  in  which  said 
town,  city  or  village  lies.  It  shall  be  the  duty  of  said  treas- 
urei,  with  the  money  arising  from  taxes  levied  and  collected 
as  aforesaid,  which  lias  heretofore  been  or  shall  hereafter  be 
paid  to  him  (including  the  interest  thereon)  to  purchase," 
bonds  mentioned  to  "  be  held  by  said  county  treasurer  as  a 
sinking  lund  for  the  redemption  and  payment  ot  the  bonds 
issued  or  to  be  issued  by  said  town,  village  or  city  to  aid  m 
the  construction  of  said  railroad  or  I'ailroads.  In  case  anv 
county  treasurer  shall  unreasonably  refuse  or  neglect  to  com 
ply  with  the  provisions  of  this  act,  any  taxpayer  in  any  town, 
village  or  city  theretofore  having  issued  bonds  in  aid  of  the 
construction  of  any  railroad  or  railroads,  is  hereby  authorized 
to  -ipply  to  the  county  judge,  on  petition,  for  an  order  com- 
pelling said  treasurer  to  execute  the  provisions  of  this  act 
And  it  shall  be  the  duty  of  said  county  judge,  upon  a  proper 
case  being  made,  to  issue  an  order  directing  said  county 
treasurer  to  execute  the  provisions  of  this  act."  Our  main 
duty  upon  this  appeal  is  to  construe  this  section.  It  has  several 
times  been  under  consideration  in  the  courts,  and  the  views 
of  judges  in  reference  to  it  have  have  not  been  in  entire 
harmony. 

All  taxes,  except  school  and  road  taxes,  imposed  upon  the 
railroads  mentioned,  are  required  to  be  paid  over  to  the  county 
treasurer ;  and  this  obviously  means  all  the  taxes  of  every 
description,  including  town,  village,  city,  county  and  State 
taxes,  except  school  and  road  taxes.  The  sums  thus  paid  to 
the  county  treasurer  are  to  constitute  a  sinking  fund  for  the 
payment  and  redemption  of  the  municipal  bonds.  There  is 
nothing  impractical  in  the  scheme  of  this  section.  It  is  easy  for 
the  officers  imposing  the  taxes  to  ascertain  their  amount  after 
deducting  school  and  road  taxes ;  and  the  amount  to  be  paid 
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to  the  county  treasurer  and  held  by  him  for  a  sinking  fund 
can  be  specified  in  the  warrant  issued  to  the  collector.  {Peo- 
ple ex  rel.  Martin  v.  Brown^  55  X.  Y.  180.)  But  if  not  so 
specified,  it  must  always  be  easy  for  the  collector  to  make  the 
proper  deduction  of  school  and  road  taxes,  and  then,  in  obedi- 
ence to  the  command  of  the  statutes,  to  pay  the  balance  to  the 
county  treasurer.  If  the  duty  of  making  the  separation  ot 
the  school  and  road  taxes  from  the  other  taxes  has  not  been 
discharged  before  payment  of  the  taxes  to  the  county 
treasurer,  it  will  rarely,  if  ever,  be  difficult  for  him  to  make 
such  separation,  and  it  will  be  his  duty  to  make  it  and  invest 
the  proper  amount  as  directed  by  the  statute.  The  authorities 
of  towns,  villages,  cities  and  counties  have  no  right  to  divefrt  or 
appropriate  these  taxes  for  other  purposes.  {Bridges  v.  Super- 
visors of  Sullivan  Co,^  92  N.  Y.  570.)  They  never  come 
into  the  hands  of  the  county  treasurer  for  any  other  purpose 
than  that  mentioned  in  the  section,  and  they  are  devoted  by 
law  to  the  benefit  of  the  municipality  in  which  they  are  col- 
lected, and  must  be  held  and  invested  m  the  mode  directed 
for  its  benefit.  The  taxes  which  are  to  be  paid  into  and  con- 
stitute the  sinking  fund  need  not  be  specially  levied,  but  they 
are  to  be  levied  in  the  same  way  as  other  taxes,  and  all  the 
taxes  thus  levied  are  to  be  devoted  to  the  purpose  mentioned. 
It  IS  quite  true  that  a  deficiency  may  thus  be  caused  in  funds 
required  for  town,  village,  city,  county  and  State  purposes, 
but  the  local  authorities  must  in  some  way  make  provision 
for  such  deficiency  and  there  is  ample  power  in  the  statutes 
to  do  so. 

The  provisions  of  this  section  are  applicable  to  any  muni- 
cipality which  has  bonds  outstanding  issued  under  any  act  in 
aid  of  the  construction  of  any  railroad  within  its  borders. 
The  statute  speaks  of  taxes  upon  the  assessed  valuation  of 
"  any  "  railroad  for  which  the  municipality  has  issued  or  shall 
issue  bonds  to  aid  in  the  construction  of  such  road.  And  it 
authorizes  any  taxpayer  in  any  town,  village  or  city  which 
has  issued  bonds  in  aid  of  the  construction  "  of  any  railroad 
or  railroads  "  to  petition  to  the  county  judge  for  an  order  com- 
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pelling  the  connty  treasurer  to  execute  the  provisions  of  the 
act.  It  is  not  correct,  therefore,  to  say  that  these  provisions 
are  to  be  executed  only  in  the  case  of  railroads  constructed 
under  the  act  of  1869  and  the  amendments  thereto.  The 
previsions  are  broad,  compreliensive  and  general,  and  were 
intended  for  the  benefit  of  all  municipalities  bonded  in  aid  of 
railroads  constructed  in  or  thiough  them. 

It  makes  no  difference  as  to  the  duty  of  the  county  treasurer 
that  the  taxes  thus  to  constitute  the  sinking  fund  were  not 
expi-essly  collected  or  paid  over  to  him  for  that  purpose.  The 
statute  appropriates  the  taxes  and  makes  it  his  duty  to  separate 
and  set  them  apart  for  the  smkmg  fund. 

We  do  not  perceive  that  these  provisions  of  sections  4 
are  in  conflict  with  any  constitutional  provision.  They 
do  not  impose  a  tax  on  property  in  other  towns  of  the 
county  of  Wayne,  as  claimed  by  the  respondent,  for  the 
benefit  of  the  town  of  Sodus.  They  simply  deprive  other 
portions  of  the  county,  of  the  benefit  to  be  derived  from 
the  taxation  of  the  railroad  property  within  the  town  ot 
Sodus.  As  to  other  portions  of  the  county,  it  is  practi- 
cally the  same  as  if  the  railroad  property  was  exempt  from 
taxation.  It  would  be  perfectly  competent  for  the  legis- 
lature to  exempt  all  the  railroads  from  taxation  in  the  towns 
bonded  to  aid  in  their  construction,  and  in  making  such 
exemption  no  constitutional  provision  would  be  violated.  So 
too,  the  legislature  could  devote  all  the  taxes  imposed  upon 
such  railroads  to  town,  village  or  city  purposes;  and  this  is 
what  it  has  done.  These  provisions  cannot  even  be  charged 
with  any  great  injustice.  The  railroad  property  thus  to  be 
taxed  was,  in  the  main,  created  by  the  municipalities  bonded 
for  their  construction,  and  until  they  have  either  been  reim- 
bursed for  their  expenses  which  they  liave  thus  incurred,  or 
have  been  able  otherwise  to  pay  their  bonds,  it  is  certainly 
not  very  unjust  that  that  they  should  have  the  benefit  of  the 
taxes  imposed  upon  the  property  which  they  have  thus  created. 

These  provisions  are  not  in  conflict  with  section  8  of  article 
7  of  the  Constitution^  which  provides  that  "  no  moneys  shall 
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ever  be  paid  out  of  the  treasury  of  this  State,  or  any  of  its 
funds,  or  any  of  the  funds  under  its  management,  except  in 
pursuance  of  an  appropriation  by  law ;  nor  unless  suoh  pay- 
ment be  made  within  two  years  next  after  the  passage  of  such 
appropriation  act ;  and  every  such  law  making  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall 
distinctly  specify  the  sum  appropriated,  and  the  object  to 
which  it  is  to  be  applied ;  and  it  shall  not  be  sufficient  for 
such  law  to  refer  to  any  other  law  to  fix  such  sum."  This 
fund  was  not  in  the  treasury  of  the  State  and  never  belonged 
to  the  State  or  to  any  fund  under  its  management.  Hence 
that  section  of  the  Constitution  has  no  application  to  this  case. 

It  is  also  clear  that  these  provisions  do  not  violate  section 
20  of  article  3  of  the  constitution  which  provides  that  "  every 
law  which  imposes,  continues,  or  revives  a  tax,  shall  distinctly 
state  the  tax  and  the  object  to  which  it  is  to  be  applied,  and 
it  shall  not  be  suflScient  to  refer  to  any  other  law  to  fix  such 
tax  or  object."  The  law  we  are  considering  simply  specifies 
what  may  be  done  with  a  tax  which  has  been  legally  imposed. 
The  constitutional  provision  referred  to  can  have  no  applica- 
tion to  such  a  case  as  this.     {In  re  McPheraon^  104  N.  Y.  306.) 

We  are,  therefore,  of  opinion  that  the  provisions  of  section 
4  are  not  in  conflict  with  the  constitution,  that  their  meaning 
is  reasonably  plain  and  that  it  is  practicable  to  execute  them. 
It,  therefore,  only  remains  for  us  to  inquire  whether  there  is 
anythmg  peculiar  to  this  case  which  justifies  the  county  treas- 
urer in  his  refusal  to  execute  these  provisions. 

What  we  have  already  said  is  a  sufficient  answer  to  most  of 
the  othen  objections  made.  It  appears  quite  clearly  from  the 
petition  and  answer  and  the  evidence  upon  the  hearing  before 
the  county  judge  that  the  taxes  imposed  upon  these  two  roads 
for  the  year  1881,  after  making  deductions  for  school  and 
road  taxes,  were  much  more  than  $427.69 ;  but  the  petition 
alleges  that  that  was  the  sum  over  and  above  school  and  road 
taxes  which  was  paid  to  the  county  treasurer  as  the  rail- 
road taxes  of  that  year;  and  upon  the  hearing  before  the 
county  judge^  the  county  treasurer  admitted  that  the  amount 
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of  all  taxes  collected  upon  the  assessed  valuation  of  the  rail- 
roads in  the  town  of  Sodus  for  the  year  1881,  and  paid  to 
him  was  the  sum  of  $2,602.09,  of  which  sum  $427.69  was  the 
portion  of  the  railroad  taxes  other  than  school  and  road  taxes, 
and  it  was  that  sum  which  the  petitioner  prayed  that  the 
county  treasurer  be  compelled  to  pay,  invest  or  set  apart  as  a 
sinking  fund  under  the  fourth  section.  It  is  probably  true, 
upon  all  the  facts  appearing  in  the  case,  that  the  county 
treasurer  ought  to  have  set  aside  a  larger  sum  in  the  execution 
of  his  duties  under  the  act.  But  it  is  no  defense  that  the  peti- 
tioner has  not  prayed  for  a  sufficient  amount,  and  that  possibly 
the  county  treasurer  could  be  vexed  with  further  procefKlings 
requiring  him  to  set  aside  a  further  amount.  It  is  his  duty 
to  set  aside  and  invest  as  a  sinking  fund  all  the  taxes  paid  to 
him  and  appropriated  by  section  4  for  that  purpose.  But  if 
the  county  judge  should  make  an  order  requiring  him  to  set 
aside  a  less  sum  than  he  ought  to,  certainly  he  cannot  com- 
plain of  such  an  order.  Upon  a  rehearing  of  this  case  before 
the  county  judge,  notwithstanding  the  prayer  of  the  peti- 
tion, the  county  treasurer  could  bo  compelled  to  set  aside  for 
a  sinking  fund  all  the  taxes  which  may  appear  to  have  been 
paid  to  him  and  were  devoted  by  the  statute  to  that  purpose, 
and  there  is  ample  power  conferred  upon  the  county  judge  to 
ascertain  tlie  amount  and  make  an  order  accordingly. 

It  is  no  answer  for  the  treasurer  to  say  that  if  he  should  set 
aside  these  taxes  for  a  sinking  fund  there  would  be  a  deficiency 
in  other  funds,  and  that  he  may  not  have  money  enough  to 
pay  the  obligations  of  the  county  to  the  State  and  to  the 
county  officials  and  county  creditors.  He  has  no  right  to  use 
the  money,  produced  by  these  taxes,  to  discharge  any  of  these 
obligations.  The  law  has  appropriated  it  for  a  specific  pur- 
pose, and  it  is  his  duty  to  apply  it  to  that  purpose. 

There  are  no  subsequent  statutes  which  in  any  way  inter- 
fere with  these  provisions  of  section  4.  The  general  laws  of 
the  State  for  the  imposition  and  collection  of  taxes  do  not 
interfere,  and  were  not  intended  to  interfere  with  this  section. 
These  taxes  were  devoted  to  a  special  purpose  by  section  4, 
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and  all  prior  laws  iu  conflict  with  that  section,  or  requiring  a 
diflFerent  disposition  of  taxes  thus  collected,  are  so  far  modified 
or  repealed ;  and  our  attention  has  been  .called  to  no  subse- 
quent statute  which  has  any  bearing,  whatever,  upon  the 
questions  here  involved. 

We  are,  therefore,  of  opinion  that  the  orders  of  the  General 
Terra  and  of  the  county  judge  should  be  reversed,  and  the 
proceedings  remitted  to  the  county  judge  for  a  further  hear- 
ing upon  the  petition,  and  that  the  appellant  recover  costs 
against  the  respondent  in  this  court  and  in  the  Supreme  Court. 

All  concur. 

Ordered  accordingly. 


1 


Henry  M.  Case,  Respondent,  v.  Isaac  B.  Pharis,  Appellant. 

A  bill  of  particulars,  like  a  pleading,  may  be  amended. 

A  plaintiff  is  not  bound  to  furnisb  a  statement  of  payments  or  off -sets 
which  he  has  voluntarily  credited^  and  where  he  has  done  so  in  such 
a  manner  as  by  mistake  to  have  periled  his  right  or  made  ambiguous 
his  meaning,  the  allowance  of  an  amendment  striking  out  the  statement 
is  proper. 

Plaintiff  claimed  to  recover,  among  other  things,  for  board  furnished 
defendant;  the  latter  answered  denying  the  claim,  and  set  up  acounter^ 
claim  for  board  furnished  by  him  to  the  plaintiff,  who  replied,  denying 
the  counter-claim.  Plaintiff  served  a  bill  of  particulara,  which  con- 
tained a  charge  against  defendant  for  board  and  a  credit  to  him  fot 
similar  service  of  less  amount.  The  trial  was  conducted  by  both  parties 
upon  the  theory  that  the  question  of  legal  liability  for  board  was  an 
open  one,  and  no  objection  was  made  by  defendant  to  evidence  offered 
to  defeat  his  claim  by  plaintiff.  The  referee  refused  to  allow  either 
claim  upon  the  ground  that,  while  board  was  furnished  as  alleged,  the 
relations  of  the  parties  were  such  that,  in  the  absence  of  an  express 
agreement,  no  promise  to  pay  on  either  side  could  be  implied.  Held. 
that  having  reference  to  the  form  of  the  pleading  and  the  issues  raised, 
the  credit  given  in  plaintiff's  bill  of  particulars  was  not  a  conclusive 
admission  of  legal  liability  to  that  amount;  also,  that  if  defendant  had 
intended  to  rely  upon  the  alleged  admission,  he  should  have  raised 
the  question  on  the  trial  when  the  bill  might  have  been  amended  by 
striking  out  the  credit ;  and,  having  failed  so  to  do,  he  could  not  raise  it  on 
appeal. 
<Argued  May  9, 1887;  decided  June  7.  1887.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  January  29,  1885,  which  affirmed  a  judgment  in 
favoi  of  plaintifiE  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Louis  Marshall  for  appellant.  A  bill  of  particulars  is  an 
amplication  of  the  pleading  to  which  it  relates,  and  is  to  be 
<;onstrued  as  forming  a  part  of  it,  and  has  the  effect  to  restrict 
the  proofs  and  to  limit  the  recovery  to  the  matters  therein  set 
forth.  {Mathews  v.  Hubbard,  47  N.  Y.  429 ;  Higenbotam  v. 
Ore&ti,  25  Hun,  216 ;  Bowtnan  v.  Earl^  3  Duer,  694 ;  Metvin 
V.  Woody  3  Keyes,  535,  536;  Broxon  v.  Williarnb,  4  Wend. 
368  ;  Starkweather  v.  Kittle,  17  id.  20 ;  Bwight  v.  Oer,  L. 
Ins.  Co.,  84  N.  Y.  506;  Oloss  v.  Clark,  87  id.  276.)  The 
party  who  explicitly  admits  by  his  pleading  that  which  estab- 
lishes the  right  of  his  opponent,  will  not  be  permitted  to 
deny  its  existence,  oi  to  prove  any  state  oi  facts  inconsistent 
with  that  admission.  {Paige  v.  Willett,' 3S  N.  Y.  28:  ^M 
V,  Beyer^  id.  161 ,  Fleischman  v.  Stem,  90  id.  114 ;  Donovan 
V.  Board  of  Education,  55  How.  176  ;  Tlioma^  v.  AtLstin,  4 
Barb,  265 ;  Bobbins  v.  Codvian,  4  E.  D.  Smith,  315 :  Crosbie 
V.  Leary,  6  Bosw  315 ;  Dunimm  v.  Cudlipp,  94  N.  Y.  129  , 
White  V.  Smith,  46  id.  418  ;  People  v.  Van  Rensselaer,  9  id 
291,  319 ;  BAd^  v.  Payson,  5  Sandf.  Sup.  Ct.  210 ;  Ballou 
V.  Parsons,  11  Hun,  602.)  It  is  the  duty  of  a  party  to  an 
action  to  present  a  clear  and  unequivocal  statement  of  his 
cause  of  action  or  defense,  and  when  a  material  state- 
ment IS  susceptible  of  two  meanings,  the  one  most  unfavor- 
able to  the  pleader  must  be  taken.  {Clark  v.  Dillon,  97 
If.  Y.  370 ;  Bates  v.  Rosekrans,  23  How.  Pr.  98 ;  Moores  v. 
Lehman,  52  N.  Y.  Super.  283.)  li  the  pleadings  and  bills 
of  particulars  in  this  action  had  been  verified,  the  plaintiff 
could  not  have  been  convicted  of  perjury  for  interposing  a 
constructive  denial  of  liability  for  board  and  lodging  in  the 
reply,  when,  in   his  amplified   complaint  in  the  action,  lie 


116  Case  v.  Puabis.  [June, 


Opinion  of  the  Court,  per  Finch,  J. 


expressly  admitted   sack  liability.     {Clark  v.   Dillon^   9T 
N.  Y.  876.) 

Thomas  Ilogan  for  respondent.  The  object  of  a  trial  is 
to  do  complete  justice  between  the  parties,  and  they  both 
have  an  opportunity  to  be  heard  irrespective  of  any  theo* 
ries  the  parties  may  entertain  when  they  file  their  pleadings. 
{Middowney  v.  Morris  <&  Es,  R,  R.  Co,,  42  Hun,  447.) 
The  defendant  cannot  take  that  portion  of  the  bill  of  par- 
ticulars which  is  favorable  to  himself  and  exclude  the  other 
portion.  He  must  take  the  whole  if  he  takes  any  (  Vander- 
but  V.  SchreyeVy  21  Hun,  537 ,  Stuart  v.  Kissane,  2  Barb. 
494;  Craig  v.  Tappan,  2  Sandf  Ch.  78-85;  Goodyear  v., 
De  La  Vargne^  10  Hun,  637.)  The  effect  of  the  bill  of  par- 
ticulars is  not  as  broad  as  claimed  by  the  defendant.  {Putriey 
V.  Tyng^  24  W.  Dig.  344.)  An  objection  to  inconsistencies 
in  allegations  of  a  complaint  cannot  be  reached  oy  assign- 
ment of  error  questioning  the  sufliciency  of  the  complaint  in 
the  Supreme  Court ;  and  after  verdict  and  judgment  in  court 
below  such  objection  will  be  regarded  by  Supreme  Court  as 
waived.  {Smith  v.  FreeuLan,  71  Ind.  85;  Ba^s  v.  Smithy 
61  id.  72.)  Where  parties  litigate  the  counter-claim  con- 
tained in  an  answer,  to  which  no  reply  has  been  served,  the 
admission  by  failure  to  reply  would  be  considered  as  waived. 
{Randolph  V.  Mayor,  etc.,  63  How.  68.) 

Finch,  J.  The  pleadings  in  this  case  were  very  general  in 
their  form.  The  complaint  alleged,  among  other  things,  that 
the  defendant  was  indebted  to  the  plaintiff  for  board  furnished, 
to  which  the  former  answered  by  a  denial,  putting  the  claim 
at  issue.  The  defendant  further  answered  by  setting  up  a 
counter-claim  for  board  furnished  by  him  to  the  plaintiff,  to 
which  the  latter  replied  with  a  denial.  On  this  state  of  the 
pleadings,  if  nothing  else  had  occurred,  either  party  would 
have  been  at  liberty,  as  against  the  other,  to  have  resisted  his 
adversary's  claim  for  board  upon  the  ground  that  the  relations 
between  the  parties,  as  father-in-law  and  son-in-law,  and  the 
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attendant  circumstances  were  such  as  to  negative  any  implied 
contracts  to  pay  for  board  and  require  for  success  proof  of  an 
express  agreement  to  pay ;  and  if  that  defense  failed,  then  to 
establish  the  amount  and  value  of  the  board  furnished.  The 
two  positions  were  not  necessarily  inconsistent.  It  might 
turn  out  in  favor  of  either  party  that,  while  there  was  no 
implied  contract,  there  was  yet  an  express  agreement  to  pay 
on  one  side  and  not  on  the  other,  and  so,  respectively,  each 
party  could  insist  uponliis  own  claim  while  denying  his  adver- 
sary's, and  neither  conceded' an  implied  contract  by  asserting 
his  own  right  of  action.  But  at  some  time  each  party  fur- 
nished to  the  other  a  bill  of  particulara,  and  upon  that  served 
by  the  plaintiff  the  question  arises  argued  on  this  appeal.  It 
contained  a  charge  against  the  defendant  for  board,  and  a  credit 
allowed  him  for  similar  service  of  a  less  amount  j  and  that 
credit,  it  is  claimed,  admits  that  for  board  to  some  amount 
the  defendant  was  entitled  to  be  paid ;  and  so  the  referee  erred 
in  refusing  wholly  an  allowance  for  that  item,  and  on  both 
sides,  upon  the  ground  that  in  the  absence  of  an  express 
agreement  the  circumstances  repelled  an  implied  one.  We 
are  now  remmded  that  a  bill  of  particulars  is  to  be  deemed 
an  amplification  of  the  pleadings  and  that  similar  admissions 
liave  been  held  to  be  sufficient  basis  for  a  judgment.  It  may 
be  that  the  credit  here  given  was  an  admission  of  the  fact 
that  board  to  the  amount  stated  was  furnished  by  the  defend- 
ant to  the  plaintiff,  but  we  do  not  think,  having  reference  to 
the  form  of  the  pleadings  and  the  issues  raised  by  them,  that  the 
credit  is  a  conclusive  admission  of  legal  liability  to  that 
amount.  It  is  impossible  to  harmonize  such  a  liability  with 
the  denials  of  the  answer  and  reply,  and,  therefore,  I  think  the 
bill  of  particulars  must  be  construed  to  contain  only  a  con- 
ditional or  contingent  admission  framed  to  operate  m  a  possible 
emergency  As  no  item  could  be  proved  on  the  tri al  ordi narily, 
unless  embraced  in  the  bill,  it  became  necessary  to  name  in  that 
every  charge  which  upon  any  theory  at  the  trial  might  become 
admissible  :  and  so  the  plaintiff  while  resisting  the  defendant's 
claim  upon  a  ground  equally  fatal  to  his  own  might  guard 
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against  the  possible  failure  of  that  resistance  by  pleading  and 
itemizing  his  own  charge  for  board  as  in  excess  of  the  defend- 
ant's, and  the  credit  given  is  in  connection  with  the  charge 
made  and  npon  the  theory  that  both  cliarge  and  credit  may 
by  possibility  prove  to  be  a  legal  liabiHty.  The  admission 
fairly  requires  to  be  treated  as  a  concession  of  the  fact  that 
board  had  been  furnished  but  does  not  waive  the  right  claimed 
by  the  denial  on  each  side  of  contesting  a  resultant  liability 
flowing  from  the  fact  admitted.  It  is  as  if  the  plaintiff  had 
said  —  board  was  furnished,  bo  muck  by  me  and  so  much  by  my 
adversary,  but  I  deny  that  either,  for  a  reason  wliich  aflEecta 
both,  is  a  legal  charge ;  yet  if  mine  is  allowed  it  amouiits  to  bq 
mucli,  and  I  will  prove  it  at  that,  while  my  adversary's  is  the 
less  sum  which  in  that  event  I  admit.  If  this  was  hypothetical 
pleading,  or  the  theories  were  in  one  view  inconsistent,  it  is 
further  to  be  observed  that  no  objection  was  made  upon  the 
trial  m  any  manner  raising  the  question.  The  trial  went  from 
its  beginning  to  its  end  upon  an  assumption  that  the  question 
of  legal  liability  for  board  was  an  open  one  on  each  side,  and 
if  defendant  held  the  contrary  he  should  have  objected  to  the 
evidence  offered  to  defeat  his  claim  and  relied  upon  the  alleged 
admission.  The  attention  of  the  referee  would  then  have 
been  called  to  it,  and  he  could  have  ruled  upon  it  and  possibly 
the  plaintiff  might  then  have  sought  leave  to  amend,  and 
>obtained  permission  to  strike  out  the  credit  as  made  under  a 
mistake  as  to  its  effect  and  construction.  A  bill  of  particulars^ 
like  a  pleading,  may  be  amended.  {Melvin  v.  Wood^  3  Keyes, 
533.)  And  when  the  amendment  sought  is  to  strike  out  what 
is  unessential  to  the  bill  and  a  needless  addition,  leaving  the 
plaintiff's  side  of  the  account  unchanged,  it  would  seem  quite 
possible  to  permit  it.  It  is  not  the  office  of  a  bill  of  particulars 
to  furnish  a  defendant  with  facts  whereon  to  found  an  affirma- 
tive defense  in  his  behalf.  {Drake  v.  Thayer^  5  Robt.  694.) 
A  plaintiff  is  not  bound  to  furnish  a  statement  of  payment* 
or  offsets  which  he  has  voluntarily  credited.  {Rychman  v. 
Haigkt,  15  Johns.  222;  WiUiams  v.  Shaw,  4  Abb.  Pr.  209.) 
Where  he  has  done  so  in  such  manner  as  by  mistake  to  have 


1887.]  HoLDswoBTH  V.  Dk  Belaunzaran  et  aL  119 

Statement  of  case. 

perilled  his  right  or  made  ambiguous  his  meaning  nn  amend* 
ment  allowed  would  not  be  an  unwarranted  discretion.  But 
in  this  case  the  defendant  went  to  judgment  without  once 
relying  upon  the  alleged  admission,  or  drawing  attention  to  it, 
or  claiming  anything  under  it.  He  sees  the  evidence  which 
defeats  it  offered  and  given  in  silence,  and  not  until  the  decision 
is  made,  when  opportunity  for  amendment  is  gone,  does  he 
raise  the  point.  We  think  that  is  too  late  and  furnishes  no 
just  ground  for  a  reversal  of  the  conclusion  reached* 

The  judgment  should  be  affirmed  with  costs. 

All  concur,  except  Kuqkb,  Ch.  J.,  not  voting. 

Judgment  affirmed. 


William  B.  Holdsworth,  as  Master,  etc.,  Appellant,  t?. 
P.  A.  De  Bklauxzaran  et  al.,  Respondents. 

Defendants  chartered  a  vessel  for  a  voyage  from  New  York  to  Cadiz; 
they  to  pay  to  plaintiff  a  sum  specified  on  delivery  of  the  cargo  at 
Cadiz,  "in  cash,  without  credit,  discount  or  commission."  Plaintiff 
performed  the  obligations  of  the  charter  party  on  his  part.  Defend- 
ants' agent  at  Cadiz,  who  had  funds  in  his  hands  to  pay  the  freight, 
having  been  advised  by  plaintiff  that  he  desired  to  remit  a  portion  of 
the  same  stipulated  to  his  principal,  agreed  to  purchase  and  remit  a  bill 
of  exchange  for  the  amount,  and  thereafter  represented  that  he  had  so 
done,  and  defendants,  relying  upon  such  statement  on  payment  oi  the 
balance,  settled  with  the  said  agent,  who  had  not,  in  fact,  made  the 
remittance  as  agreed,  but  instead  thereof  had  drawn  and  transmitted 
his  own  draft  on  defendants,  payable  sixty  days  after  sight  for  the 
amount,  which  draft  defendants  refused  to  accept  or  pay  Said  agent 
had  no  authority  to  draw  on  defendants  and  had  no  funds  in  their 
hands.  Plaintiff  did  not  know  that  such  draft  was  drawn  until  after  he 
kft  the  port  of  Cadiz  and  never  agreed  to  accept  it,  but  supposed  the 
remittance  was  made  as  agreed.  In  an  action  to  recover  the  amount 
of  freight  unpaid  Md,  that  defendant  was  entitled  to  judgment;  that 
although  plaintiff  assented  to  a  mode  of  payment  different  from  that 
stated  in  the  charter  party,  yet  as  the  condition  upon  which  the  assent 
was  given  was  not  performed,  it  did  not  constitute  in  any  sense  a 
payment  of  defendants'  debt. 
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Ttieems  that  if  plaintiff  had  accepted  the  personal  draft  of  the  agent,  or 
bad  extended  to  them  a  ci-edit  for  the  sum,  in  satisfaction  of  defend- 
ants* obligation,  it  would  have  operated  as  a  discharge. 

Iloldsworth  V.  De  Belaunzaran  (34  Hun,  882)  reversed. 

(Argued  May  9,  1887;  decided  June  7, 1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  6,  1884, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee.    (Reported  below,  34  Hun,  382.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  tlie  opinion, 

Joseph  A  SJumdy  for  appellant.  The  debtor's  own  promise, 
even  though  it  be  in  the  form  of  another  obligation,  does  not 
extinguish  his  indebtedness,  unless  it  is  expressly  so  agreed, 
{B'd  of  Education  v.  Fonda^  77  N.  Y.  350, 362.)  When  a  cred 
itor  agrees  to  accept  what  is  the  equivalent  of  gold  coin  in  lieu 
of  the  coin  itself,  he  may  not,  by  false  and  fraudulent  pretenses 
he  compelled  to  put  up  with  something  that  is  perfectly  worth- 
less, which  he  never  agreed  to  accept.  (Sandford  v.  Handi/, 
23  Wend.  260,  266;  Bennett  v.  Judson,  21  N.  Y.  238; 
Hathaway  v.  Johnson,  55  id.  96 ;  Lee  v.  Village  of  Sandy 
IliU,  40  id.  442-448  ;  Krumm  v.  Beach,  96  id.  398 ;  Craig 
y.  Ward,  3  Keyes,  387 ;  Sharp  v.  Mayor ^  etc.,  40  Barb.  271 ; 
Story  on  Agency,  §  452.)  The  fraudulent  acts  of  Poggio  were 
within  the  scope  of  his  authority,  and  were,  therefore,  binding 
upon  the  defendants.  {Sandford  v.  Handy,  23  Wend.  265, 
266 ;  Mott  v.  Consumers  Ice  Co.^  73  N.  Y.  543 ;  Lee  v.  ViUage 
of  Sandy  Ilill,  40  id.  448.)  This  cannot  be  considered  a  case 
w^here  the  vessel  voluntarily  received  somethhig  other  than 
money,  and  thereby  waived  payment  of  the  money,  for  the 
leason  that  the  master  never  did  receive  anything  that  he  had 
agreed  to  accept.  {Shepard  v.  De  Bernales,  13  East.  565 ; 
Abbott  on  Ship.  276 ;  Tapley  v.  MarUns,  8  T.  R.  451 ; 
Christy  v.  Rowe^  1  Taunt.  300.) 

G,  L.  Rives  for  respondents.  Where  payment  is  stipu- 
lated to  be  made  at  a  particular  place  and  in  a  particular 
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manner,  and  the  debtor  puts  the  requisite  funds  in  the  hands 
of  his  agent  at  that  place,  if  the  crreditor  chooses  not  to  receive 
payment  in  the  manner  stipulated  he  does  so  at  his  own  risk. 
{Damall  v.  Morehmise^  45  N.  Y.  64;  People  ex  rel,  v. 
Cromwdlj  102  id.  477;  Strong  v.  Hart,  6  B.  &  C.  160; 
Abbott  on  Ship.  414,  420 ;  Maclachlan  on  Ship,  and  Adm. 
305 ;  1  Maude  &  Pollock's  Merch.  Ship.  878.)  The  plaintiff 
has  been  guilty  of  laches  in  not  presenting  his  draft  for 
acceptance  at  the  proper  time,  and  in  not  making  any  effort 
whatever  to  collect  of  the  drawer.  (Pars,  on  Ship,  and  Adra. 
305;  Grant  v.  Wood,  1  Zabris.  [21  N.  J.  L.]  292;  Smith  v. 
Miller,  52  N.  Y.  545 ;  First  Nat.  Rk  v.  Fourth  Nat.  B% 
24  Hun,  241 ;  Everett  v.  Collins,  2  Camp.  515 ;  Drake  v. 
Mitchell,  3  East,  259 ;  Shepard  v.  De  Bemales,  13  id.  565, 
670 ;  Anderson  v.  Hillies,  12  C.  B.  499 ;  Wyatt  v.  Marquis 
of  Haiif.,  3  East,  147 ;  Marsh  v.  Pedder,  4  Camp.  257 ; 
Robinson  v.  Read,  9  B.  &  C.  449 ;  The  Salem^s  Cargo, 
1  Sprague's  Dec.  389 ;  People  v.  Cromwell,  102  N.  Y.  477.) 

BuGEE,  Ch.  J.  In  November,  1881,  the  defendants  char- 
tered the  British  bark  "Bessie"  for  a  voyage  from  New 
York  to  Gibralter  and  Cadiz,  and  for  its  return  to  New  York 
or  some  other  port  in  the  United  States  to  be  named  by 
the  charterers  at  Cadiz.  The  charter  party  provided  that  the 
defendants  should  pay  the  plaintiff  £1,100  for  the  round  trip, 
of  which  sum  £620  were  made  due  and  payable,  upon  proper 
delivery  of  the  cargo  at  Cadiz,  "  in  Spanish  gold  coin  at  the 
rate  of  $4.80  to  the  pound  sterling."  "  All  payments  to  be 
made  in  cash,  without  credit,  discount  or  commission."  Other 
portions  of  the  stipulated  sum  of  £1,100  were  made  payable 
at  Gibralter  and  the  home  port ;  but  no  question  arises  in  the 
case  over  the  performance  by  the  defendants,  in  that  respect, 
of  their  contract  obligations. 

The  defendants  loaded  the  bark  at  the  port  of  New  York 

with  a  general  cargo,  consigned  to  various  persons  at  Gibralter 

and  Cadiz,  under  bills  of  lading  in  the  usual  form,  specifying 

the  amount  of   freight   payable  by  the  consignees  on  each 
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parcel  of  goods.  The  full  performance  by  tlie  plaintilf,  of 
the  obligations  of  the  charter  party,  is  admitted  by  the  defend- 
ants, and  their  liability  for  the  payment  of  the  full  amount 
stipulated,  according  to  the  provisions  of  the  charter  party, 
follows  as  the  necessary  consequence  of  this  performance  by 
the  plaintiff. 

The  only  question  in  the  case  is,  therefore,  whether  the 
defendants  have  performed  their  obligation  by  causing  pay- 
ment of  the  sum  of  £620  to  the  plaintiff  at  Cadiz,  according 
to  the  terms  of  the  charter  party. 

Before  leaving  New  York,  the  defendants  handed  to  the 
plaintiff  a  letter  of  instruction  by  which  he  was  directed  ta 
proceed  directly  to  Gibralter,  consigning  himself  to  one 
Gomez,  and  after  discharging  the  consignments  at  that  place 
to  proceed  to  Cadiz,  consigning  himself  to  Poggio  Hermanos, 
who,  it  was  stated,  had  full  instructions  to  serve  the  master 
in  any  matter  concerning  his  vessel.  It  was  shown  by  the 
evidence  that  Poggio  Hermanos  paid  to  the  plaintiff  at  Cadiz 
the  sum  of  $528.40  of  the  sum  of  £620,  leaving  apparently 
unpaid  thereon  £509,  18s.  and  4d.,  or  $2,44:7.60  •  and  this  is 
the  sum  in  dispute  in  this  action. 

As  to  the  transaction  at  Cadiz  between  the  plaintiff  and 
Poggio,  the  referee  found  as  follows:  "That  while  dis- 
charging the  cargo  of  said  vessel  at  the  port  of  Cadiz,  the 
said  Salvador  Poggio  inquired  of  the  plaintiff  whether  he 
wished  to  remit  any  portion  of  his  charter  money  to  his  prin- 
cipals, and  the  master  replied  that  he  did  wish  to  remit  to 
his  principals  through  the  firm  of  Baring  Brothers  of  London ; 
that  thereupon  the  said  Poggio  said  to  the  plaintiff  that  he 
would  purchase  a  bill  of  exchange  and  remit  the  same  to  the 
said  firm  of  Baring  Brothers,  and  a  few  days  thereafter,  when 
the  cargo  was  about  half  unloaded,  he  represented  to  the 
plaintiff  that  he  had  purchased  a  bill  for  £509, 18s.  4d.  at  47d. 
to  the  dollar,  and  had  remitted  the  same  to  Baring  Brothers 
for  the  account  of  the  master  and  agent  of  the  said  vessel ; 
that  said  master  believed  the  said  statement  and  representa- 
tion of  said  Poggio  ?.nd  relied  thereon,  and  had  the  accounting 
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hereinafter  referred  to,  and  settled  with  the  said  Poggio  upon 
the  faitli  of  said  representation  being  trne ;  that  the  statement 
and  representation  of  the  said  Poggio  that  he  had  made  such 
remittance  to  Baring  Brothers  was  false  and  untrue,  but,  on 
the  contrary,  the  said  Poggio,  on  or  about  the  16th  day  of 
February,  1882,  drew  his  draft  in  the  firm  name  of  Poggio 
Hermanos  upon  the  defendants  by  their  firm  name  for  the 
sum  of  £509,  18s.  4d.,  *  *  *  payable  at  sixty  days  after 
sight  to  the  order  of  Baring  Brothers,  and  transmitted  the 
same  to  Baring  Brothers;  tbst  Baling  Brothers  received 
the  same  and  pfSBented  it  to  the  defendants  on  or  about  the 
list  day  uf  March,  1882,  for  acceptance,  and  thereafter,  when 
the  same  became  due,  presented  it  for  payment,  and  the  said 
bill  was  neither  accepted  nor  paid,  but  was  protested  for  non- 
payment, and  has  never  been  paid."  That  the  firm  of  Poggio- 
Hermanos  had  no  funds  with  the  defendants,  and  had  no 
authority  to  draw  upon  them.  "That  the  master  of  said 
vessel  received  no  more  than  $2,833.40  on  account  of  said 
charter  party,  leaving  a  balance  of  $2,447.60,  which  was  due 
and  payable  at  Cadiz  aforesaid,  according  to  the  terms  of  the 
charter  party.  I^o  part  of  this  sum  has  been  paid."  That 
"  the  plaintiff^  never  agreed  to  receive  the  scdd  draft  in  pay- 
ment thereof  and  did  not  know  that  the  same  had  been  drawn 
until  long  after  he  left  the  port  of  Cadiz,  but  supposed  that  a 
remittance  had  been  made  as  agreed  by  the  said  agent." 

Shortly  before  leaving  Cadiz  the  master  applied  to  Poggio- 
for  a  final  settlement  of  the  money  payable  to  him  at  that 
place,  and  Poggio  rendered  an  account  in  which  he  charged 
the  master  with  the  sum  of  £509,  18s.  4d.,  sent  to  Baring 
Brothers  February  14,  1882,  and  various  other  items  of 
account,  together  with  a  sum  paid  in  cash  Februnry  28, 1882, 
suflScient  to  make  up  the  whole  amount  of  £620.  The  plain- 
tiff first  learned  of  the  mode  of  remittance  attempted  by 
Poggio  when  he  was  at  Gloucester,  after  his  voyage  was 
completed,  and  never  at  Cadiz  or  elsewhere  approved  of  or 
accepted  the  method  of  remittance  adopted  by  Poggio. 

We  have  also  carefully  read  the  evidence  upon  which  the 
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findings  were  based,  and  are  of  the  opinion  that  they  were 
quite  as  favorable  to  the  defendants,  as  the  proof  would  war- 
rant. Upon  these  facts  the  referee  made  a  report  in  favor  of 
the  plaintiflE,  npon  which  judgment  was  entered.  The  Gen- 
eral Term,  upon  appeal  to  that  court,  reversed  the  judgment 
and  ordered  a  new  trial.  From  that  order  the  plaintiff 
appealed  to  this  court  upon  the  usual  stipulation  for  judgment 
absolute  in  case  of  affirmance  here. 

The  ground  upon  which  the  defense  to  the  action  was 
based  is  stated  in  the  answer  to  be  as  follows :  *'  The  said  firm 
of  Poggio  Brothers  offered  to  give  the  plaintiffs  instead  of 
ca^hy  their  draft  or  hill  of  exchange  for  the  said  last  men- 
tioned amount  ($2,447.60),  to  which  the  plaintiff  assented  and 
reqxvested  the  said  Poggio  Brothers  to  draw  the  said  Mil  oj 
exchange  to  the  order  of  Baring  Brothers  &  Co.,  of  London  ; 
^  *  *  that  the  plaintiff  accepted  the  said  draft  voluntarily 
and  for  his  own  convenience,  and  did  not  insist  upon  payment 
in  casli  of  the  said  balance  ot  $2,447.60." 

It  is  quite  unnecessary  to  discuss  the  question  of  the 
validity  of  such  a  defense,  if  it  had  been  established  by  proof, 
because  in  all  of  its  material  allegations  it  was  in  direct 
conflict  with  the  findings  of  the  referee,  and  the  fair  and 
reasonable  deductions  to  be  made  therefrom.  The  General 
Term,  however,  seems  to  have  become  impressed  with  the 
idea,  notwithstanding  the  express  findings  of  the  referee,  and 
the  uncontradicted  testimony  of  the  plaintiff,  that  the  personal 
draft  of  the  Poggios,  payable  sixty  days  after  sight  by  the 
defendants,  in  New  York,  had  in  some  manner  been  accepted 
bj  the  plaintiff,  in  satisfaction  of  the  sum  payable  by  the 
termd  of  the  charter  party  at  Cadiz. 

The  discussion  of  the  case  in  the  courts  below  has  elicited 
not  only  an  able  opinion  from  the  referee,  but  also  one  from 
«ach  of  the  judges  of  the  General  Term  of  the  Supreme 
Court,  in  which  a  radical  difference  of  views  as  to  the  merits 
«of  the  case  has  been  shown  to  exist,  two  of  the  judges  favor- 
ing a  reversal  of  the  judgment  for  the  plaintiff,  ordered  by 
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the  referee,  and  one  favoring  an  affirmance.  The  theory 
upon  which  the  majority  of  that  court  proceeded  will  beet  be 
presented  by  brief  extracts  from  their  respective  opinions. 
Judge  Brady  says :  *'•  According  to  the  charter  party,  pay- 
ment was  to  be  made  at  Cadiz  by  the  agent  of  the  defendants, 
and  that  the  draft  which  was  taken  by  the  plaintiff  in  lieu 
of  money  wa^  drawn  at  hia  reqicest^  that  he  might  make 
remittances,  and,  of  course,  without  the  knowledge  of  the 
defendants ;  and  it  is  to  be  further  noted  that  the  plaintiff, 
relyipg  upon  the  statement  of  the  agent  that  the  bill  was- 
drawn  upon  Baring  Brothers,  made  no  personal  inspection 
of  itj  and  thus  enabled  the  defendant's  agent  to  practice 
what  appears  to  have  been  a  fraud."  Judge  Davis,  also 
writing  for  reversal,  says:  "The  freight,  to  an  amount 
exceeding  the  sum  due  to  the  plaintiff,  was  collected  by 
Poggio  Brothers,  and  was  known  to  the  plaintiffs  to  be  in 
their  hands.  *  *  *  Theplaintiff  had  only  to  demand  and 
recei/oe  them.  He  did  receive  a  portion  of  them,  but  the  residue 
he  desired,  for  his  own  purposes,  to  remit  to  Baring  Brothers 
as  ^  soon  as  possible.'  The  defendants  were  under  no  obliga* 
tion  to  do  that  for  him,  and  Poggio  Brothesr  were  not  their 
agents  to  make  such  remission.  ♦  *  *  The  act  of  leaving 
the  money  due  him  in  the  hands  of  Poggio  Brothers  to 
purchase  such  draft  was  solely  that  of  the  plaintiff." 

We  think  the  conclusions  were  not  warranted  by  the  find- 
ings of  the  referee,  and  as  the  reversal  must  be  deemed  by  us 
to  have  been  based  altogether  upon  questions  of  law  and  not 
upon  the  facts,  we  conclude  that  the  order  of  reversal  was 
erroneous.  The  argument  of  the  learned  judges  writing  for 
reversal  ignores  the  referee's  finding  that  the  plaintiff  never 
agreed  to  accept  the  draft  of  Poggio  and  seems  to  us  to  have 
proceeded  upon  a  misapprehension  of  the  facts  of  the  case, 
and  the  nature  of  the  relations  existing  between  the  defendants 
and  Poggio  Hermanos.  It  should  be  borne  in  mind  that  the 
Poggios  were,  for  all  purposes,  connected  with  the  vessel  and 
its  cargo,  the  agents  of  the  defendants,  and,  as  is  now  claimed 
by  the  defendants,  were  also  agents  to  make  payment  to  the 
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plaintiff  of  tlie  sura  due  him  upon  the  charter  party  at  Cadiz. 
The  provision  of  the  charter  party,  for  partial  payment  at 
Cadiz,  was  for  the  benefit  of  the  plaintiff  and  he  could  waive 
performance  of  that  stipulation,  or  any  of  its  conditions, 
-without  injury  to  the  defendants.  Thus  he  could  receive 
payment  in  other  funds  than  Spanish  gold  coin,  or  could  allow 
discount  or  commission,  or  extend  credit  to  the  agent  without 
prejudicing  the  interests  of  the  defendants. 

If,  however,  he  dealt  with  the  agent  and  accepted  payment 
in  any  other  form  than  that  provided  by  the  charter  party,  he 
would  act  on  his  own  responsibility  and  would  thereby  take 
the  risk  of  any  loss  arising  out  of  any  change  in  the  mode  of 
performing  the  contract.  By  the  performance  of  the  stipula- 
tions of  the  charter  party  by  the  plaintiff,  the  defendants 
became  indebted  to  him  in  the  full  sum  of  the  compensation 
earned  by  the  vessel.  They  then  rested  under  an  active  obli- 
gation to  make  this  payment,  and  could  be  relieved  from  it  only 
by  showing  payment  or  a  readiness  and  ability  to  pay  by  them- 
selves, or  their  agents  at  the  time  and  place  of  performance. 
By  consigning  the  vessel  and  cargo  to  Poggio  Hermanos  with 
authority  to  collect  the  freight  payable  at  Cadiz,  they  had, 
indeed,  placed  their  agents  in  funds  to  meet  their  obligations, 
but  it  was  also  their  duty  to  see  that  the  agent  performed  them. 
The  charter  money  was  not  payable  to  the  plaintiff  until  after 
delivery  of  the  cargo,  and  he  had  no  control  over  the  collections 
for  freight  made  by  Poggio,  (>r  the  defendant's  funds  in  their 
hands.  Although  the  defendants  consigned  the  bark  and  its 
cargo  to  the  Poggios,  and  authorized  them  to  collect  the  freight 
payable  by  its  different  consignees  at  that  place,  there  is  no 
express  language  either  in  the  charter  party  or  the  defendant's 
letter  of  instructions  to  plaintiff,  making  them  his  agents 
to  pay  the  plaintiff,  or  requiring  him  to  call  upon  Poggio 
Hermanos  or  any  other  person  for  the  amount  due  him  at 
Cadiz,  or  directing  him  to  make  demand  of  that  sum  of  any 
person.  If  there  was  any  duty  resting  upon  the  plaintiff  to 
make  demand  from  any  one,  it  arises  from  the  fact  that 
Poggio  Hermanos,  were  the  defendants'  agents  and  consignees 
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at  Cadiz,  and  the  usual  course  of  trade  pointed  to  tliem  as  the 
persons  through  wliom  tlie  defendants  had  elected  to  perform 
their  obligation  of  making  payment  at  that  place.  The 
plaintiff  had  no  lien  npon  the  cargo  for  his  charter  money, 
and  no  means  of  compelling  payment  of  the  amount  due  him 
at  Cadiz,  for  it  was  payable  only  after  delivery  of  the  cargo, 
and  in  the  natural  course  of  thingd  there  would  be  no  one  in 
funds  to  make  payment,  until  the  defendant's  agents  had  col- 
lected freight,  from  the  various  consignees  of  the  cargo.  This 
could  take  place  only  by  the  delivery  of  the  cargo,  from  time 
to  time,  to  its  consignees  and  the  collection  of  the  freight 
money  due  thereon  by  defendants'  agents.  The  plaintiff  had 
no  control  over  the  collection  of  this  freight,  or  the  defendants' 
money  in  the  hands  of  Poggio  Hermanos.  He  had  no  other 
means  of  obtaining  money  of  the  Foggios  except  by  asking 
for  it,  and  when  he  had  done  this,  and  had  been  refused, 
or  his  request  had  been  ignored  or  evaded,  he  had  done  all 
that  was  required  of  him  to  fix  the  defendants'  liability.  The 
defendants'  contract  was  that  the  agents  at  Cadiz  would  pay 
the  plaintiff  £620.  The  plaintiff  frequently  made  application 
for  payment  of  the  charter  money  to  the  Foggios,  and  when 
he  asked  for  a  final  settlement  the  agents'  reply  was  substan- 
tially an  allegation  that  they  had  already  paid  such  moneys  to 
the  plaintiff's  principals.  It  is  true  that  the  plaintiff  might 
have  denied  this  statement  or  still  insisted  upon  receiving  his 
freight  money,  but  there  is  no  reason  to  suppose  that  the 
Foggios  would  have  retracted  their  statement  or  have  repaid 
money  which  they  falsely,  but  yet  deliberately,  asserted  they 
had  already  paid.  It  would  have  been  quite  ungracious  in  the 
plaintiff  to  have  disputed  the  assertion  of  the  agents  to  whose 
kind  offices  the  defendants  had  commended  him,  and  it  would 
have  been  quite  ineffectual  if  he  had  done  so.  He  had  no 
power  to  make  them  pay  money,  payment  of  which  they  had 
avoided  by  falsehood,  and  no  means,  except  persuasion,  to 
induce  them  to  fulfill  the  obligations  they  owed  to  the 
defendants. 

It  was  impossible  for  plaintiff  then  to  determine  whether 
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Poggio's  statement  was  true  or  not.  He  never  had  an  oppor- 
tunity to  inspect  the  bill  said  to  have  been  remitted,  or  to  elect 
between  the  reception  of  the  gold  coin  by  himself,  or  the 
remittance  of  the  bill.  The  allegation,  that  they  had  remitted 
was  the  excuse  given  by  the  defendants*  agents  for  not  making 
payment  according  to  the  terms  of  the  charter  party,  and, 
therefore,  he  had  no  alternative  except  to  rely  upon  it,  and 
in  case  it  proved  untrue  to  look  to  his  charter  party  for 
indemnity. 

The  plaintiff  had  no  legal,  enforceable  demand  or  claim 
against  Poggios,  and  to  require  him  now  to  accept  them  as  his 
debtors,  and  to  prosecute  the  Poggios'  upon  their  draft,  would 
make  a  contract  for  him  to  which  he  has  never  assented,  The 
defendants'  contract  was  to  pay  the  plaintiff  at  Cadiz  £620, 
and  when  the  plaintiff  has  shown  that  he  afforded  the  defend- 
ants' agents  at  that  place  an  opportunity  to  make  such  payment 
and  they  declined  to  do  so,  it  constitutes  a  breach  of  the  con- 
tract by  the  defendants,  rendering  them  liable  for  the  sum 
unpaid. 

The  case  is  simply  that  the  defendants'  agents,  converted 
the  money  entrusted  to  them  by  their  principal,  to  their  own 
use  —  and  when  called  upon  to  discharge  their  principals'  obli- 
gation, falsely  alleged  that  they  had  applied  it  to  that  purpose. 
The  plaintiff  had  no  power  to  prevent  the  fraudulent  con- 
version of  the  money  by  the  agents,  or  to  compel  its  lawful 
application.  All  that  he  did  was  to  acquiesce  in  its  remit- 
tance to  the  ship's  owners  after  it  was  claimed  that  it  had 
been  made,  and  if  it  had  actually  been  remitted  it  would  have 
discharged  the  charterer's  debt.  The  plaintiff  simply  assented 
to  a  mode  of  payment  which  was  not  pursued,  and  the  condi- 
tion upon  which  this  assent  was  given,  was  never  performed. 
This  did  not  constitute,  in  any  sense,  a  payment  of  the  princi- 
pals* debt. 

It  cannot  be  disputed  that,  if  the  plaintiff  had,  at  Cadiz, 
accepted  the  personal  draft  of  the  Poggios'  for  the  amount 
due  to  him,  or  had  extended  a  credit  to  them  for  such  sum  in 
satisfaction   of    the  defendants'   obligation,  it    would  have 
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operated  as  a  discharge  to  the  defendants,  bat  it  is  indisputable 
that  the  plaintiff  never  did  so,  and  in  fact  never  knew  the 
mode  of  the  pretended  payment  until  after  such  knowledge 
was  of  no  benefit  to  him. 

Tlie  legal  principles  applicable  to  this  case  are  so  elementary 
and  familiar  that  it  needs  no  citation  to  illustrate  them.  In 
truth  the  main  canse  of  difference  in  this  case  arises  over  the 
different  views  of  the  fact  taken  by  the  learned  judges  writ 
ing  in  the  court  below,  and  not  over  any  question  of  law. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  entered  on  the  report  of  the  referee  aflSrmed. 

All  concur,  except  Eabl  and  Peokham,  JJ.,  dissenting. 

Order  reversed,  and  judgment  affirmed. 


Feanklin  Woodruff  et  al.,  Respondents,  v.  Frederick  C. 
Havemey^er  et  aL,  Appellants. 

Defendants  were  the  owners  and  consignees  of  certain  cargoes  of  sugar 
which  were  transported  to  New  York  under  bills  of  lading,  by  which 
the  carrier  agreed  to  carry  them  to  that  port  '  to  be  delivered  within 
reach  of  the  steamship's  tackles  "  to  defendants.  This  clause  in  each 
bill  was  foHowed  by  a  provision  giving  the  steamer  the  option  to  dis- 
charge cargo  at  New  York  or  Brooklyn,  the  consignees  to  pay  landing 
and  wharfinger  charges  thereon,  including  storage,  at  specified  rates. 
The  vessels  on  which  the  sugar  was  shipped  carried  general  cargoes, 
including  other  sugars.  On  reaching  New  York  they  stopped  at  the 
regular  pier  of  the  company  and  discharged  part  of  their  cargoes,  and 
then  under  the  option  in  the  bills  of  lading  proceeded  to  Brooklyn  and 
landed  the  sugars  upon  plaintiffs'  wharves  in  that  city,  and  within 
twenty-four  hours  they  were  delivered.  Defendants  were  ready  with 
lighters  to  receive  the  sugars  direct  from  the  vessel  and  demanded  such 
delivery.  Held  that  plaintiffs  were  entitled  to  maintain  an  action  to 
recover  the  landing  and  wlbarflnger*s  fees  specified  in  the  bills  of  lading, 
that  the  option  contemplated,  in  case  it  was  exercised,  a  delivery  upon 
a  wharf  in  Brooklyn,  and  defendants  had  no  right  to  insist  that  the 
cargoes  should  be  delivered  from  the  side  of  the  ship;  also  that  the  con- 
tract was  enforceable  by  plaintiffs,  as  the  receipt  of  the  cargoes  on 
their  wharf  was  in  legal  effect  a  service  rendered  by  plaintiffs  upon 
employment  of  the  carriers,  duly  authorized  to  contract  fordefendant^; 
for  the  service  at  the  specified  rates. 
SiCKBLs  — Vol.  LXL      17 
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A  bill  of  lading,  in  general,  is  binding  upon  and  protects  all  persons  who 
by  means  of  or  under  it,  become  the  owners  or  custodians  of  the 
goods. 

Also,  hM,  that  the  provision  of  the  act  of  1872  (§  2,  chap.  830  Laws  of 
1872),  in  relation  to  rates  and  wharfage,  etc.,  in  the  cities  of  New  York 
and  Brooklyn,  which  authorizes  a  charge  specified  for  goods  remaining 
on  a  wharf  for  every  day.  after  the  expiration  of  twenty-four  hours 
from  the  time  of  landing,  could  not  be  construed  as  prohibiting  the 
owner  of  a  private  wharf  from  contracting  for  the  landing  or  deposit 
of  goods  upon  his  wharf  on  such  terms  as  might  be  agreed  upon,  or 
as  requiring  him  to  store  goods  for  any  time  without  compensation. 

(Submitted  May  9, 1887;  decided  June  7,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  departmentj  entered  upon  an 
order  made  the  second  Monday  of  February,  1885,  which 
affirmed  a  judgment  in  favor  of  plaintiffs,  entered  upon  a 
verdict  directed  by  the  court  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

The  plaintiffs  were  owners  of  certain  wharves,  piers 
and  warehouses  at  the  foot  of  Joralemon  street,  in  the 
city  of  Brooklyn,  within  the  port  of  New  York,  erected  on 
land  under  water  within  the  boundaries  mentioned  in  chapter 
166  of  the  Laws  of  1848,  and  chapter  313  of  the  Laws  of 
1860.  The  defendants  wei-e  owners  and  consignees  of  cer- 
tain cargoes  of  sugar,  imported  from  Havana  by  Ward's  line 
of  steamers  between  November,  1880,  and  November,  1882, 
which,  upon  the  arrival  of  the  vessels  transporting  the  same, 
were  landed  by  the  carrier  upon  the  plaintiffs'  wharves,  and 
were,  within  twenty-four  hours  thereafter,  delivered  by  them 
to  the  defendants.  The  sugars  were  transported  from  Havana 
to  New  York  under  bills  of  lading,  by  which  the  carrier 
agreed  to  carry  them  from  Havana  to  the  port  of  New  York, 
"to  be  there  delivered,  within  reach  of  the  steamship's 
tackles,  unto  Messrs.  Havemeyer  and  Elder,  or  his  or  their 
assigns,"  upon  payment  by  the  consignees  of  the  freight  and 
primage  specified.  This  primary  clause  in  the  bill  of  lading 
was  followed  by  a  provision,  out  of  which,  and  the  action  of 
the  carriers  thereunder,  arises  the  present  controversy.     That 
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provision  is  as  follows :  "  It  is  expressly  stipulated  that  the 
articles  named  in  this  bill  of  lading  shall  be  at  the  risk  of 
the  owner,  shipper  or  consignee  thereof,  as  soon  as  delivered 
from  the  tackles  of  the  steamer  in  the  aforesaid  port  of  New 
York  (steamer  has  option  of  discharging  cargo  at  New  York 
or  Brooklyn,  consignees  of  cargo  to  pay  charges  thereon  as 
expressed  in  the  margin),  and  they  shall  be  received  by  the 
consignee  thereof,  package  by  package,  as  so  delivered,"  etc. 
In  the  margin  of  the  respective  bills  of  lading  is  this  printed 
notation:  "Landing  and  wharfinger's  charges,  including 
storage  on  wharf  not  exceeding  six  days,  17  cts.  per  hhd.,  15 
cts.  per  fee,  8  cts.  per  box  and  4  cts.  per  bag,  commencing 
immediately  upon  delivery  from  steamer."  The  vessels  on 
which  the  sugars  were  shipped  carried  general  cargoes,  and 
on  reaching  New  York  stopped  in  the  first  instance  at  the 
regular  pier  of  the  company  in  New  York,  at  the  foot  of 
Wall  street,  and  there  discharged  light  cargo  other  than 
sugar,  and  thence  proceeded,  under  the  option  reserved  in 
the  bill  of  lading,  to  the  wharves  of  the  plaintiffs  in  Brook- 
lyn, and  there  delivered  the-*sugars.  The  defendants  were 
ready  with  lighters  to  receive  the  sugars  from  the  vessels, 
and  demanded  that  they  should  be  delivered  directly  into  the 
lighters.  They  were,  however,  delivered  upon  the  wharf, 
and  not  directly  into  the  lighters,  for  the  convenience  of  the 
steamers  in  sorting  the  defendants'  sugars  from  other  goods 
and  sa^rs  on  the  vessels,  the  cargoes  in  most  cases  including 
other  sugas  than  the  defendants.  This  action  is  brought  to 
recover  the  landing  and  wharfinger's  charges  at  the  rate 
expressed  in  the  bills  of  lading. 

# 
John  E.  Parsons  for  appellants.  The  bills  of  lading  com- 
pelled the  vessels  to  transport  the  sugar  to  the  port  of  New 
York.  They  required  them  to  deliver  the  sugar  there,  within 
reach  of  the  vessel's  tackles,  to  the  consignees.  {N.  Y.  C,  dk 
H.  B,  R.  Co.  V.  Stand,  Oil  Co,,  20  Hun,  39 ;  Rowland  v. 
MiUa,  2  Hilt  150 ;  Goodwin  v.  B,  <&  O.  R,  R.  Co,,  58 
Barb.  195 ;  Redmond  v.  S,  S,  Co,,  46  N.  Y.  578.)    Wharfage, 
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in  the  sense  of  compensation  for  the  use  by  a  vessel  of  a  pier 
and  for  the  right  to  discharge  cargo,  has  always  been  recog- 
nized as  the  subject  of  legislation.  (Acts  of  May  6,  1870 , 
April  23,  1872;  May  21,  1875;  April  16,  1879;  VanderbiU 
V.  Adamsy  7  Cow.  349 ;  Com'rs  of  Pilots  v.  Clark,  33  N.  Y. 
251 ;  Mimn  v.  State  of  III,,  4  Otto,  113 ;  Taylor  v.  Atlantic 
Ins.  Co.,  37  N.  Y.  275.)  And  whether  the  sugar  was  deliv- 
ered on  a  public  or  private  wharf,  the  interests  of  commerce 
and  public  policy  forbid  such  a  construction  of  the  clause  in 
question  as  would  compel  the  payment  upon  foreign  consign- 
ments, under  bills  of  lading  executed  abroad,  of  charges  which 
were  of  no  service  to  the  cargo  and  were  incurred  against  the 
protest  of  the  consignees.  (Munn  v.  Illinois,  94  U.  S.  113, 
127, 128.)  The  plaintiffs  cannot  recover  the  disputed  charges. 
{Pardee  v.  Treat,  82  N.  Y.  385 ;  Poot  v.  Wright,  84,  id.  72 ; 
Seward  v.  Huntington,  94  id.  104 ;  Merrili  v.  Green,  55  id. 
270 ;  Simson  v.  Brown,  68  id.  366.) 

Edward  H.  Hdbbs  and  S,  P,  Nash  for  respondents.  The 
defendants  are  liable  for  the  charges  specified  \xh  the  bills  of 
lading,  notwithstanding  the  statute  regulating  wharfage. 
(Chap.  254,  Laws  of  1860 ;  Chap.  320,  Laws  of  1872 ;  Chap. 
405,  Laws  of  1875 ;  Chap.  315,  Laws  of  1877 ;  Munn  v.  lU., 
94  U.  S.,  127;  Pierpont  Dock,  chap.  78,  Laws  of  1885; 
Erie  Basin  Dock  Co,,  chap.  165,  Laws  of  1864 ;  Commercial 
Warehousi9ig  Co,,  chap.  378,  Laws  of  1867 ;  iV.  F.  El.  Co., 
chap.  826,  Laws  of  1868,)  The  wharves  and  piers  in  the  city 
of  New  York  are  but  public  streets,  and  the  only  right  of  the 
lessee  or  owner  is  the  privilege  of  collecting  wharfage  of  the 
vessels  making  fast  to  them.  {Cowers  of  Pilots  v.  Clark, 
35  N.  Y.  251 ;  Taylor  v.  Atlantic  Mut.  Ins.  Co.,  37  id.  275  ) 
As  goods  lawfully  landed  upon  a  public  wharf  may  encimiber 
and  obstruct  it  for  an  unreasonable  time,  the  section  of  the 
statute  allowing  a  charge  upon  the  goods  after  twenty-tour 
hours  was  passed  to  enable  the  owners  of  the  wharf  to  compel 
the  removal  of  the  goods.  (Story  on  Bailments,  §  453a.)  The 
statute  in  question  has  no  application  to  the  owner  of  a  wharf 
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who  has  the  right  to  use  it  for  storage  purposes,  and  who 
holds  himself  out  as  a  warehouseman  and  wharfinger  and 
renders  services  for  and  about  the  goods.  (  Wetmore  v.  At. 
W.  Lead.  Go.,  37  Barb.  70;  Wetmore  v.  Brooklyn  O.  Co., 
42  N.  Y.  384.)  A  bill  of  lading  is  in  general  binding  upon 
and  protects  all  persons  who,  by  means  of  it,  become  the 
owners  or  custodians  of  goods.  (  Whitworth  v.  E.  R.  Co., 
87  N.  Y.  413 ;  Morse  v.  PesmU,  2  Kejes,  16  ;  8.  C,  3  Abb. 
Ct.  Abb.  Dec.  321 ;  The  Ddawwre,  81  P.  S.  579.)  In  the 
case  of  a  general  cargo  the  different  consignments  must  be 
properly  separated  and  during  the  time  required  for  this 
purpose  the  carrier's  risk  continues.  {The  Eddy,  72  TJ.  S. 
481.)  But  the  carrier  must  limit  this  liability  and  provide 
that  each  parcel  shall  be  at  the  risk  of  the  consignee  as  soon 
as  delivered  from  the  ship's  tackle  ;  bills  of  lading  containing 
3uch  a  limitation  are  binding  upon  the  consignee.  (The 
Smtee,  2  Benedict,  519 ;  S.  C,  7  Blatch.  186.) 

Andrews,  J.  The  defense  to  this  action  on  the  merits,  if  it 
has  any  foundation,  rests  upon  the  assertion  by  the  defend- 
ants of  the  right  to  disregard  and  repudiate  their  written  con- 
tract contained  in  the  bills  of  lading,  to  pay  landing  and 
wharfinger's  fees  at  the  rate  specified  in  the  margin  of  the 
bOls,  although  the  carriers  exercised  their  option  to  discharge 
the  sugara  in  Brooklyn.  It  is  manifest  that  this  defense  cannot 
be  maintained  upon  the  ordinary  and  general  rules  applicable 
to  contracts.  The  option  reserved  by  the  carrier  to  discharge 
the  sugars  in  Brooklyn  contemplated  a  delivery  upon  a  wharf 
in  case  the  option  was  exercised,  as  i6  shown  by  the  notation 
in  the  margin  of  the  bills.  It  is  inferable  from  the  agreed 
facts  that  the  option  was  reserved  by  the  carrier  for  their  con- 
venience in  unloading  and  assorting  cargo.  At  all  events  the 
shippers,  by  the  bills  of  lading,  assented  to  this  mode  of 
delivery,  and  they  had  no  right  to  insist  that,  for  their  conven- 
ience, the  sugars  should  be  delivered  from  the  side  of  the  ship. 
The  parties  to  the  contract  not  only  made  a  special  agreement 
as  to  the  mode  of  delivery,  but  they  fixed  by  the  same  agree- 
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meut  the  amount  wliicli  the  ^^hipper  or  consignee  should  pay 
for  landing  and  wharfinger's  charges  in  case  the  carriers 
elected  to  discharge  the  sugars  in  Brooklyn.  It  is  plain  that 
this  agreement  also  was  within  the  general  competency  of 
contracting  parties  and  was  binding  upon  the  defendants, 
unless  they  are  freed  from  liability  to  perform  their  con- 
tract upon  some  special  ground.  It  is  claimed  that, 
assuming  the  contract  was  valid  and  enforceable  between 
the  carriers  and  the  defendants,  there  was  no  privity 
between  the  plaintifiEs  and  defendants  which  will  support 
an  action  by  the  plaintiffs  to  recover  the  stipulated  com- 
pensation. It  is  unnecessary  to  invoke  the  doctrine  of 
Lavrrence  v.  J^ox  (20  N.  T.  268),  in  order  to  support  the 
judgment  below,  and  it  is  not  important  to  consider  whether 
the  doctrine  of  that  case  is  applicable.  The  plaintiffs  came 
into  possession  of  the  sugars  through  a  delivery  by  carriers 
duly  authorized  by  the  shippers  and  consignees  to  make 
delivery  on  such  wharf  in  Brooklyn  as  the  carriers  might 
select,  subject  to  the  payment  by  the  consignees  of  wharfinger's 
fees  at  a  specified  rate.  The  receipt  of  the  cargo  on  the  wharf 
was  in  legal  effect  a  service  rendered  by  the  plaintiffs  for  the 
defendants,  upon  the  employment  of  the  carriers  duly  author- 
ized to  contract  in  behalf  of  the  defendants  for  the  service  at 
the  rates  agreed  upon  in  the  bill  of  lading.  The  defendants 
were  parties  to  the  bills  of  lading.  The  plaintiffs  received 
the  goods  under  the  terms  expressed  therein  and  thereby 
became  entitled  to  enforce  the  contract  made  for  the  benefit 
of  such  wharfinger  as  should  render  the  contemplated  service. 
In  general  a  bill  of  lading  is  binding  upon  and  protects  all 
persons  who  by  means  of  or  under  it  become  the  owners  or 
custodians  of  the  goods.  (See  Whihoo7*th  v.  Erie  R,  Co,y 
87  N.  Y.  413 ;  Morse  v.  PesarU,  2  Keyes,  16 ;  TJie  Ddor 
wa/re,  14  Wall.  579.) 

But  the  defendants  mainly  rely  for  their  defense  upon  the 
act  (Chap.  320  of  the  Laws  of  1873)  entitled  "An  act  to 
amend  an  act  in  relation  to  the  rates  of  wharfage  and  to  regu- 
late piers,  wharves,  bulk-heads  and  slips  in  the  cities  of  New 
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York  and  Brooklyn,  passed  May  sixth,  eighteen  hundred  and 
seventy."  The  first  section  of  the  act  prescribes  the  rates  of 
wharfage  and  dockage  within  the  cities  of  New  York  and 
Brooklyn.  "Wharfage"  is  a  charge  against  a  vessel  for 
lying  at  a  wharf,  and  is  not  a  charge  for  caring  for  the  goods. 
The  plaintiffs  are  not  seeking  to  recover  wharfage,  and  the 
first  section  of  the  act  has,  therefore,  no  direct  bearing  upon 
the  present  controversy.  But  it  is  claimed  that  by  the  second 
section  the  defendants  had  the  right  to  have  the  sugars  remain 
on  the  plaintiffe'  wharf  for  a  period  not  exceeding  twenty- 
four  hours  without  charge.  The  second  section  is  as  follows : 
"It  shall  be  lawful  for  the  owners  or  lessees  of  any  pier, 
wharf  or  bulk-head  within  the  cities  of  New  Nork  and 
Brooklyn  to  charge  and  collect  the  sum  of  five  cents  per  ton 
on  all  goods,  merchandise  and  materials  remaining  on  the 
pier,  wharf  or  bulk-head  owned  or  leased  by  him  for  every 
day  after  the  expiration  of  twenty-four  hours  from  the  time 
such  goods,  merchandise  and  materials  shall  have  been  left  or 
deposited  on  such  pier,  wharf  or  bulk-head,  and  the  same 
shall  be  a  lien  thereon."  It  will  be  observed  that  the  section 
does  not  in  terms  prohibit  wharfingers  from  entering  into 
special  contracts  for  the  use  of  their  wharves  for  the  storage 
or  deposit  of  goods  thereon  during  the  first  twenty-four  hours. 
It  simply  declares  it  to  be  lawful  for  owners  or  lessees  of 
wharves  or  piers  to  charge  the  rate  specified  upon  goods 
remaining  thereon  more  than  twenty-four  hours.  The 
public  wharves  in  New  York  and  Brooklyn  are,  in  general, 
extensions  of  public  streets,  and  the  second  section  of  the 
act  may  have  been  enacted  for  the  protection  of  wharfin- 
gers on  the  public  wharves  against  the  annoyance  and 
obstruction  which  might  be  occasioned  by  the  accumulation 
of  goods,  merchandise  and  materials  thereon,  and  to  furnish 
a  motive  to  the  owner  of  property  for  its  prompt  removal. 
This  view  is  quite  consistent  with  the  course  of  legislation 
and  the  decisions.  But  however  this  may  be,  we  think  the 
statute  cannot  be  construed  to  prohibit  the  owner  of  a  private 
wharf  from  entering  into  a  contract  for  the  landing  and 


186  Lapflin  v.  Buffalo  <fc  Southwestbbn  R.  R.  Co.   [June, 


Statement  of  case. 


deposit  of  goods  upon  his  wharf  upon  such  terms  as  may  be 
agreed  upon  between  himself  and  the  owner  of  the  goods, 
nor  can  it  be  construed  as  requiring  him  to  store  goods  for 
any  period  of  time  without  compensation.  Assuming  that 
such  a  regulation  would  be  within  the  competency  of  the 
legislature^  as  to  which  we  express  no  opinion,  nevertheless 
the  intention  of  the  legislature  to  exercise  such  an  exceptional 
power  cannot  be  inferred  from  the  language  of  the  act  of 
1872.  The  act  can  have  efEect  without  imputing  to  the 
legislature  the  design  attributed  to  it  by  the  defendants.  (See 
Wetmore  v.  Brooklyn  Gas-Ligfvt  Oo.^  42  N.  Y.  384.) 

We  think  the  plaintiffs  were  entitled  to  maintain  the  action 
and  that  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Alios  Lafflin,  Respondent,  ^^  The  Buffalo  and  Soute- 
WBSTBBN  Railroad  Company,  Appellant. 

i*9TB  Plaintiff,  a  passenger  on  defendant's  road,  in  attempting  to  step  from  the 
J  ^^~jy  car  to  the  station  platform  missed  the  platform,  fell  between  it  and  the 
car  and  was  injured.  In  an  action  to  recover  damages  for  the  injuries 
the  following  facts  appeared:  The  distance  between  the  platform 
and  the  car  was  eleven  inches.  The  lower  step  of  the  car  was  eight 
inches  below  the  top  of  the  platform,  and  one  foot  seven  inches 
distant  therefrom.  The  second  step  was  about  four  inches  below 
the  platform  and  two  feet  two  inches  therefrom.  Plaintiff  stepped 
from  the  second  step  without  having  hold  of  the  iron  railing  on 
either  side  and  without  looking  to  see  the  station  platform.  The 
platform  had  been  used  for  many  years  by  passengere,  and  prior  to  the 
accident  no  one  had  been  injured  or  had  suffered  any  inconvenience  on 
account  of  the  distance  between  the  platform  and  the  cars.  It  did  not 
appear  but  that  the  platform  was  constructed  in  the  ordinary  way,  or 
that  the  space  between  it  and  the  car  was  more  than  was  requisite,  and 
there  was  no  complaint  that  the  platform  was  out  of  order  or  improperly 
constructed.  Held,  the  facts  did  not  justify  a  verdict  for  plaintiff;  and 
that  a  refusal  to  direct  a  verdict  for  defendant  was  error. 
As  a  general  rule  where  an  appliance,  machine  or  structure,  not  obviously 
dangerous,  has  been  in  daily  use  for  years  and  has  uniformly  proved 
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adequate,  safe  and  convenient,    it  may  be  continued  without   the 
imputation  of  negligence. 
It  is  not  the  duty  of  a  railroad  company   to  furnish  some  one  to  aid 
passengers  in  alighting  from  its  cars. 

(Argued  May  9,  1887:  decided  June  7. 1887 J 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court* in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  23,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

George  C.  Greene  for  appellant.  Plaintiff  was  clearly 
guilty  of  contributory  negligence.  {Mler  v  iV.  Y.  C.  R,  R. 
Co.,  49  N.  Y.  47,  60 ;  MoGrath  v.  D,  cfe  H,  C.  Co,,  14  Week. 
Dig.  574 ,  Beckt  v.  Corbin,  92  N.  Y.  658 ;  Burrows  v.  E,  R. 
Co.,  68  id.  556,  559 ;  GaveU  v.  Manchester  cfe  Z.  R.  R.  Co., 
16  Gray,  499-507;  Ward  v.  Gent.  Pa/i^Tc  R.  R,  Co.,  IJ.  &  S. 
392;  PhiUips  v.  R,  ds  S.  R.  R.  Co.,  49  N.  Y.  177;  Zucas 
V.  N.  B.  <&  T.  R.  R.  Co.,  6  Gray,  64;  Mackey  v.  N.  T.  C 
R.  R.  Co.,  27  Barb.  529 ;  2  Redf.  on  Ry's,  191-195 ;  Brooks 
V.  B.  cfe  JV.  F.  R.  R.  Co.,  25  Barb.  600;  27  id.  532;  WiUis 
V.  L.  I.  R.  R.  Co.,  32  id.  398-404;  affirmed,  34  N.  Y.  67U; 
Bavlec  v.  N.  Y.  <&  H.  R.  R.  R.  Co.,  59  id.  366 ;  Cunning- 
ham  V.  Zyness,  22  Wis.  236 ;  Potter  v.  Chicago  cfe  N,  Y. 
Ry.  Co.,  21  id.  372 ;  9  Am.  &  Eng.  Ry.  Gas.  264  n.) 

Win.  S.  Oliver  for  respondent.  It  was  defendant's  duty  to 
so  light  its  station,  or  landing  place,  where  it  invited  passengers 
to  alight,  as  to  enable  them  to  see  where  they  were  to  step, 
to  avoid  danger  and  secure  safety.  (Hulbert  v.  R.  R.  Co., 
40  N.  Y.  145;  Wharton  on  Neg.,  §§  654,  821;  Thompson 
on  Carriers,  108 ;  Sher.  &  Redf.  on  Neg.,  §§  276,  277,  278 ; 
Thompson  on  Neg.,  315.)  It  was  also  its  duty  to  hold  its 
train  from  motion  while  its  passengers  were  alighting.  ( Tahor 
V.  R.  R.  Co.,  71  N.  Y.  489 ;  Bartholemew  v.  R.  R.  Co.,  102 
id.  716;  Keating  y.  R.  R.  Co.,  49  id.  673  ;  Wharton,  §§  375, 
366,  649  ;  Thompson  on  Carriers,  227 ;  Cockle  v.  Z.  (&  S.  K 
SlOKBLS — ^VoL.  LXI.  18 
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B.  Co.,  7  C.  P.  321;   Praeger  v.  H.  B.  Go.,  24  L.  T.  R. 
[N.  S.]  105;  Foy  v.  H.   Co.,  18  0.  B.  R.  [N.  S.]  225; 

C.  L.  R.,  114.)  At  night-time  depots  should  be  lighted,  or 
other  proper  means  taken  so  as  to  enable  passengers  safely 
to  reach  the  place  of  entrance  or  exit.  (Wharton  on  Neg., 
§  654;  48  Vt.  10,  32  Wis.  524;  36  id.  410.)  A  passenger 
has  the  right  to  assume  that  the  company  has  performed  its 
duty,  and  that  the  platform  is  safe.  His  going  upon  it  in 
order  to  reach  the  cars  is  not,  therefore,  of  itself,  contributory 
negligence.  {Ferru  v.  Union  F.  Co.,  36  N.  Y.  312 ;  JSul 
bert  V  R.  R.  Co,,  40  id.  145,  151 ;  Weston  v.  R.  R.  Co.,  73 
id.  595,  McOuir\  v.  Spence,  91  id.  303.)  Evidence  of  the 
size  of  defendant's  ordinary  cars  was  competent  and  proper 
evidence  to  be  considered  by  the  jury  in  determining  whether 
the  space  between  the  steps  of  the  defendant's  cars  and  the 
station  platform  was  too  great  for  safety.  {Sheldon  v.  R.  R. 
Co.,  14  N.  Y.  218  ;  Field  v.  R.  R.  Co.,  32  id.  339  ,  Crist  v 
R.  R.  Co.,  58  id.  638;  A.  M.  Co.  v.  Keasler^  66  id.  637; 
Titus  V.  Ins.  Co.,  81  id.  410-420 ;  Hunt  v.  Mayhee,  7  id. 
266-273.} 

Earl,  J  This  action  was  brought  to  recover  damages  for 
mjuries  sustained  by  the  plaintiflE  in  alighting  from  one  of 
the  defendant's  cars,  and  the  circumstances  of  the  accident  are 
as  follows :  The  train  in  which  she  was  a  passenger  reached 
the  station  at  Dayton,  in  this  State,  on  the  20th  day  of  January, 
1880^  at  eight  o'clock  in  the  evening,  and  she  left  the  car  for 
the  purpose  of  changing  to  another  train  at  that  place,  and  in 
her  eflort  to  step  from  the  car  to  the  station  platform,  she  fell 
between  it  and  the  car,  and  sustained  the  injuries  of  which  she 
complains.  She  alleges  that  the  space  between  the  platform 
and  the  car  was  too  great,  and  that  in  consequence  thereof, 
when  she  stepped  off  from  the  car,  she  failed  to  reach  the 
platform,  and  was  thus  caused  to  fall.  There  is  no  complaint 
that  the  platform  was  out  of  repair,  or  that  it  was  improperly 
constructed.  The  only  complaint  is  that  it  was  too  far  from 
the  car.     The  platform  was  two  and  one-half  feet  higher  than 
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the  top  of  the  iron  rail,  and  about  three  feet  above  the  top  of  the 
ground.  The  distance  between  the  outer  line  of  the  car 
and  the  platform  was  eleven  inches.  There  were  three  steps 
at  the  end  of  the  car,  and  the  lower  one  was  eight  inches 
below  the  top  of  the  platform  and  one  foot  and  seven  inches 
from  the  side  thereof.  The  second  step  was  two  feet  and  two 
mches  from  the  side  of  the  platform  and  about  four  inches 
lower  than  the  top  thereof.  The  height  of  the  platform  of 
the  car  above  the  iron  rails  was  about  four  feet.  The  plain- 
tiff passed  out  of  the  car  on  to  the  car  platform  and  then  to 
the  second  step,  and  without  having  hold  of  the  iron  railing 
on  either  side  and  without  looking  to  see  the  station  platform 
she  stepped  out,  and  failing  to  reach  it,  fell. 

There  was  no  proof  that  the  platform  was  not  constructed 
in  the  ordinary  way,  nor  that  the  space  between  it  and  the 
car  was  any  gi'cater  than  the  exigencies  of  the  business  and 
the  operations  of  the  railroad  required.  There  was  no  evi- 
dence that  any  accident  had  ever  happened  at  that  station 
betore  on  account  of  the  construction  of  the  platform,  or  that 
there  had  ever  been  any  complaint  in  reference  to  it.  On 
the  contrary  the  evidence  shows  that  the  platform  had  been 
used  for  many  years  by  men,  women  and  children,  and  that 
no  one  but  the  plaintiflE  had  ever  been  injured  or  had  suffered 
any  inconvenience  on  account  of  the  distance  of  the  platform 
from  the  cars.  Thousands  of  men,  women  and  children  must 
have  passed  from  the  cars  to  this  platform  in  entire  safety. 
Under  such  circumstances  how  can  it  be  properly  said  that  the 
defendant  was  guilty  of  any  carelessness  in  its  construction 
and  maintenance?  It  was  not  bound  so  to  construct  this 
platform  as  to  make  accidents  to  passengers  using  the  same 
impossible,  or  to  use  the  highest  degree  of  diligence  to  make 
it  safe,  convenient  and  useful.  It  was  bound  simply  to  exer- 
cise ordinary  care,  in  view  of  the  dangers  attending  its  use, 
to  make  it  reasonably  adequate  for  the  purpose  to  which  it 
was  devoted.  In  the  case  of  a  platform  which  had  always 
been  safe,  and  answered  its  purpose  for  men,  women  and 
children,  in  all  kinds  of  weatlier,  by  night  and  by  day,  for 
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many  years,  what  was  there  to  suggest  to  any  prudent  person 
any  change  or  improvement  for  the  purpose  of  making  it 
more  safe  or  convenient  ?  In  the  case  of  Dougan  v.  Cham- 
plain  Transportation  Company  (56  N.  Y.  1),  the  plaintiflPs 
intestate,  a  passenger,  slipped  under  the  gangway  rail  of  a 
steamboat,  fell  overboard  and  was  drowned ;  and  it  appeared 
that  all  the  boats  upon  Lake  Champlain  were  constructed  in 
the  same  manner,  that  they  had  been  so  run  for  many  years, 
and  there  was  no  proof  tending  to  show  that  anyone  had  ever 
before  gone  overboard  in  that  way.  And  it  was  held  that  the 
plaintiff  was  properly  nonsuited.  Gbover,  J.,  writing  the 
opinion  said  :  "  It  will  be  seen  that  the  only  proof  of  negli- 
gence was  the  omission  to  enclose  the  space  between  the  railing 
and  deck  so  as  to  preclude  the  possibility  of  slipping  .under 
it.  Had  there  been  any  proof  tending  to  show  that  any  such 
danger  would  be  apprehended  by  a  reasonable,  prudent  person, 
the  evidence  should  have  been  submitted  to  the  jury.  But  the 
evidence  showed  that  all  the  passenger  boats  upon  the  lake  had 
been  constructed  and  run  in  the  same  way  in  this  respect ;  that 
boats  had  so  been  run  for  a  great  number  of  years,  and  there  was 
no  proof  tending  to  show  that  any  one  had  ever  before  fallen 
and  gone  overboard  under  the  railing,  or  that  any  such 
danger  had  been  apprehended  by  any  one.  It  is  obvious  that 
no  such  thing  was  likely  to  occur."  In  Loftua  v.  Union 
Ferry  Company  (84  N.  Y.  466)  the  plaintiff's  intestate,  a 
child  six  years  old,  while  leaving  one  of  defendant's  boats, 
fell  through  one  of  the  openings  in  the  guard  rails  into  the 
water  and  was  drowned.  The  plaintiff  recovered,  and  it  was 
held  that  the  verdict  was  properly  set  aside.  Andrews,  J., 
writing  the  opinion  of  the  court,  said :  "  The  law  does  not 
impose  upon  the  defendant  the  duty  of  so  providing  for  the 
safety  of  passengers  that  they  shall  encounter  no  possible 
danger,  and  meet  with  no  casualty  in  the  use  of  appliances 
provided  for  it.  It  was  possible  for  the  defendant  so  to  have 
constructed  the  guard  that  such  an  accident  as  this  could  not 
have  happened,  and  this,  so  far  as  appears,  could  have  been 
done  without    unreasonable    expense  or  trouble.      If    the 
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defendant  ought  to  have  foreseen  that  sach  an  accident 
might  happen,  or  such  an  accident  could  have  reasonably 
been  anticipated,  the  omission  to  provide  against  it  would 
be  actionable  negligence.  But  the  facts  rebut  any  infer- 
ence of  negligence  on  this  ground.  The  company  had 
the  experience  of  years  certifying  to  the  sufficiency  of  the 
guard.  That  it  was  possible  for  a  child,  even  a  man,  to  get 
through  the  opening  was  apparent  enough.  But  that  this 
was  likely  to  occur  was  negatived  by  the  fact  that  multi- 
tudes of  persons  had  passed  over  the  bridge  without  the 
occurrence  of  such  a  casualty."  In  Burke  v.  Witherhee 
(98  N.  Y.  562),  while  an  empty  car  was  descending  a  mine 
the  hook  which  fastened  it  to  the  cable  became  detached 
from  the  car  and  it  ran  down  the  mine  and  killed  plaintiff's 
intestate.  The  judgment  for  plaintiff  was  reversed  because 
there  was  not  sufiScient  proof  of  actionable  negligence  on  the 
part  of  the  defendants.  The  judge  writing  the  opinion  said  : 
''In  this  mine  alone,  cars  drawn  by  a  hook  must  have  made 
several  hundred  thousand  passages  without  a  single  accident. 
"What  more  could  any  reasonable  or  prudent  man  have  to 
justify  him  in  believing  that  this  convenient  appliance  was 
also  a  safe  and  proper  one  ?  What  greater  or  different  test 
could  it  have  been  subjected  to  before  a  mine  owner  could 
use  it  without  the  imputation  of  negligence  ?  It  seems  to  us 
quite  inadmissible,  if  not  preposterous,  to  attribute  negligence 
to  a  mine  owner  for  using  an  implement  which  had  been 
employed  in  different  mines,  and  which,  under  varying  con- 
ditions, upon  countless  occasions  uniformly  answered  its 
purpose  without  injury  to  any  one."  The  application  of 
these  authorities  to  this  case  is  quite  obvious.  No  structure 
is  ever  so  made  that  it  may  not  be  made  safer.  But  as  a 
general  rule,  when  an  appliance  or  machine  or  structure,  not 
obviously  dangerous,  has  been  in  daily  use  for  years,  and  has 
uniformly  proved  adequate,  safe  and  convenient,  its  use  may 
be  continued  without  the  imputation  of  culpable  imprudence 
or  carelessness. 
On  the  evening  when  this  accident  happened,  the  evidence 
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tends  to  show  that  it  was  dark,  and  that  the  platform  was  not 
plainly  visible.  It  was  somewhat  lighted  by  light  which 
came  from  the  car  windows,  the  depot  windows  and  a  lantern 
in  the  hands  of  the  conductor ;  and  it  does  not  appear  that 
it  was  ever  lighted  in  any  other  way,  or  that  it  was  usual 
to  light  such  platforms  in  any  other  way.  The  fact  that  it 
was  dark  made  it  incumbent  upon  the  plaintiff  to  take  the 
greater  care.  She  could  have  kept  hold  of  the  iron  railing 
until  her  foot  touched  the  platform,  and  then  she  would  have 
Deen  safe.  It  was  not  the  duty  of  the  defendant  to  furnish 
some  one  to  aid  her  in  alighting  from  the  car. 

There  was  some  proof  that  about  the  time  the  plaintiff 
attempted  to  step  from  the  car  upon  the  platform,  there  was 
a  slight  jerk  or  jar  of  the  car ;  but  it  does  not  appear  that 
that  had  anything  whatever  to  do  with  the  accident. 

A  careful  consideration,  therefore,  of  the  whole  case  as  it 
appears  in  this  record,  has  led  us  to  the  conclusion  that  the 
defendant  is  not  legally  responsible  for  the  accident  which 
befell  the  plaintiff.  It  was  a  misadventure,  and  no  rule  of 
law  will  permit  her  to  charge  the  misfortune,  in  whole  or  in 
part,  to  the  defendant. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


106    142 

138    Idl 


John  G.  Avery,  Respondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

Plaintiff  was  lessee  of  certain  premises,  upon  which  was  a  hotel, 
formerly  separated  from  defendant's  premises  by  a  strip  of  land 
thirty  feet  wide.  This  strip,  in  the  deed  under  which  defendant 
claimed,  which  was  from  W.,  the  then  owner  of  the  whole  property, 
was  described  as  thereby  dedicated  for  the  purposes  of  a  public  street; 
the  dedication  was  never  accepted  by  the  public.  The  deed  from  W. 
stated  that  the  conveyance  was  for  the  purpose  of  a  railroad  depot  only. 
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and  the  grantee  erected  a  depot  upon  the  premises.  W.,  devised  the 
remaining  property,  one-fourth  to  each  of  four  devisees.  On  partition  of 
the  hotel  property,  not  including  the  strip  of  thirty  feet,  two  of  the 
devisees  became  the  owners.  They  subsequently  quit-claimed  to 
aefendant's  predecessor  an  undivided  one-half  of  that  portion  of  the 
strip  in  question,  twenty  feet  wide,  adjoining  the  land  so  conveyed  by 
W.  The  deeds  contained  a  provision  to  the  effect  that  the  conveyance 
was  made  on  the  express  condition  that  the  grantee,  its  successors  or 
assigns  should  at  all  times  maintain  an  opening  into  the  premises  con- 
veyed, opposite  to  the  hotel,  for  the  convenient  access  of  passengers 
and  baggage  to  and  from  the  premises  conveyed,  which  opening  should 
at  no  time  be  closed.  The  hotel  was  accessible  from  the  depot  across 
said  strip,  and  depended  largely  for  its  patronage  upon  the  passengers 
arriving  at  and  departing  from  the  depot.  Defendant,  on  succeeding 
to  the  title  of  W.*s  grantee,  built  a  high  and  substantial  fence  the  whole 
length  of  the  strip,  on  the  line  between  the  twenty  feet  so  conveyed 
and  the  remaming  ten  feet,  with  no  opening  therein,  thus  cutting  off  all 
passage  between  the  hotel  and  depot.  In  an  action,  among  other  things, 
to  restrain  the  continuance  of  the  fence,  held,  that  by  the  failure  to 
accept  the  dedication,  the  thirty  feet  strip  remained  the  property  of  W  , 
and  descended  to  his  devisees  at  his  death;  that  plaintiff,  as  lessee  of 
the  grantors,  could  not  question  the  validity  of  the  quitclaim  deeds 
'which  must  be  regarded  as  conveying  all  the  interest  of  the  grantors 
in  the  twenty  feet,  and  they  thereby  abandoned  all  claim  to  the  same  as 
a  public  highway:  but  that  the  provision  in  the  deeds  as  to  an  openmg 
was  a  covenant  running  with  the  land  conveyed ;  that  such  covenant 
made  the  right  of  passage  across  the  twenty  feet  a  right  or  ease- 
ment appurtenant  to  the  hotel  property,  and  so  it  was  enforceable  by 
plaintiff  as  lessee  of  such  property;  and  that,  therefore,  the  action  was 
maintainable. 

Plaintiff's  complaint  simply  alleged  that  he  was  in  possession  of  the  hotel 
property.  On  trial  defendant  moved  for  a  dismissal  of  the  complaint 
on  the  ground  that  it  did  not  show  plaintiff  to  be  a  party  or  privy  to 
any'  covenant  in  the  deeds.  The  court,  on  motion  of  plaintiff,  per- 
mitted an  amendment  of  the  complaint  setting  up  the  lease  to  plaintiff. 
BM,  no  error. 

The  complaint  alleged  the  strip  of  land  in  question  to  be  a  public  high- 
way and  the  fence  for  that  reason  a  nuisance.  There  were,  however, 
averments  to  the  effect  that  there  existed  an  easement  appurtenant 
to  the  hotel  property,  consisting  of  a  right  of  way  across  some  portion 
of  the  strip  for  passengers  and  their  baggage,  and  that  defendant  in 
erecting  the  fence  had  left  no  opening,  as  of  right  it  should  have  done. 
HMy  that  while  the  omission  to  state  in  the  complaint  that  the  ease- 
ment claimed  was  reserved  by  the  deeds  might  have  been  ground  for  a 
motion  to  make  the  complaint  more  definite,  it  did  not  defeat  plaintiff's 
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right  to  any  relief  by  virtue  of  the  reservation  which  he  could  not 
obtain  on  any  other  ground. 
The  judgment  below  directed  the  removal  of  the  whole  fence.  HM, 
error;  that  plaintiff  was  simply  entitled  to  an  opening  opposite  to  the 
hotel  of  sufficient  size  to  permit  the  convenient  passage  of,  and  at  no 
time  to  be  closed  against,  passengers  and  their  baggage. 

A.rgued  May  10,  1887;  decided  June  7,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Oourt  of  Buffalo,  entered  upon  an  order  made  May  9,  1885, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

George  C.  Greetie  for  appellant.  To  prove  a  highway  by 
dedication,  three  facts  must  be  shown :  First,  the  intention  to 
dedicate ;  second,  an  act  of  dedication ;  third,  the  acceptance 
by  the  public.  {Stoate  v.  Greene^  41  la.  693 ;  Buohanan  v. 
Curtis^  25  Wis.  99 ;  Mauderached  v.  Dubvquey  29  la.  73 ; 
Cook  V.  Harris^  61  N.  T.  454.)  Without  acceptance  and 
ratification  by  the  city  of  Buffalo,  there  was  no  dedication, 
and  the  public  acquired  no  rights  under  the  deed ;  and  until 
acceptance,  the  offer  to  dedicate  could  be  withdrawn,  or  the 
dedication  be  revoked.  (40  N".  Y.  442-450 ;  19  Johns.  136 ; 
16  Barb.  251 ;  2  Abb.  [N.  C]  386,  395,  397;  14  Barb.  328; 
61  N.  Y.  454-  66  id.  261-269;  94  id.  16;  Jackson  v. 
StevenSy  10  Johns.  110-114.)  The  clause  in  the  deeds  of 
1857  as  to  maintaining  an  opening,  is  clearly  and  strictly  a 
condition  subsequent.  (1  Hilliard  on  Kcal  Prop.  381,  §  26; 
id.  382,  §  27;  2  Abb.  [IST.  C]  56;  Woodworih  v.  Payne,  74 
N.  Y.  196;  62  id.  592.)  Right  of  re-entry  for  breach  of 
condition  subsequent  does  not  pass  by  a  conveyance  of  land, 
and  until  there  is  a  re-entry  by  the  grantor  or  his  heirs,  for 
the  breach,  the  estate  is  not  forfeited,  but  remains  unim- 
paired in  the  grantee,  and  a  mere  stranger  cannot  take 
advantage  of  it.  {Towle  v.  liemsen,  70  N.  Y.  303,  312; 
JVicoU  V.  .V.  r.  O.  i&  E.  R,  Co.  131, 12  id.  134, 135 ;  22  Wend. 
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201 ;  8  Am.  and  Eng.  R.  R.  Cases,  734 ;  63  Mo.  68 ;  46  Barb. 
109;  134  Mass.  82,  85;  70  N.  Y.  303,  312.)  The  plaintiflf 
does  not  occupy  such  a  i-elation  to  the  grantor  as  to  enable 
him  to  enforce  it  or  maintain  an  action  for  the  breach. 
{Huttemier  v.  Albro^  2  Bosw.  646,  656.)  If  one  conveys 
land  in  fee  simple,  and  neither  excepts  any  part  nor  reserves 
anything  to  himself  out  of  it,  but  restricts  the  grantee  to  a 
particular  use  of  the  land,  this  restriction  is  void,  as  repugnant 
to  proprietary  rights  of  an  owner  in  fee.  {Craik  v.  WeUs, 
11  N.  Y.  815,  322.)  An  exception  or  reservation  to  a  third 
person  not  a  party  to  the  deed  is  void.  {Craik  v.  Wells,  11 
N.  Y.  823;  Stevens  v.  Adaras,  1  Sup.  Ct.  R.  [T.  &  C]  537, 
539 ;  34  Barb.  566 ;  24  Hun,  430.)  * 

John  Frankenheimer  for  respondent.  Occupancy  by  the 
plaintifE,  and  his  use  of  the  premises  as  a  hotel  for  many  years, 
gave  him  a  cause  of  action  against  the  defendant  for  the  erec- 
tion and  maintenance  of  the  nuisance.  {Brown  v.  Brown,  30 
H .  Y.  619.)  The  amendment  of  the  complaint  allowed  did  not 
introduce  a  new  cause  of  action,  but  it  tended  to  justice. 
{Fogg  V.  Edwards,  20  Hun,  90.)  Evidence  of  the  difference 
in  the  receipts  of  the  hotel  and  restaurant  in  corresponding 
months,  with  or  without'  the  nuisance  there,  may  not  have 
been  admissible  definitely  to  fix  the  damage,  yet  it  was  admis- 
sible as  one  of  the  means  by  which  the  court  might  arrive  at 
the  proper  measure  of  compensation.  {Albert  v.  Bleecker  St 
R,  R.  Co.,  2  Daly,  389 ;  Wood  on  Nuisance,  §  876 ;  St.  John 
V.  Mayor,  etc.,  13  How.  627.)  The  court  properly  held  the 
measure  of  damages  to  be  the  difference  in  the  rental  value. 
(Weil  V.  Stewart,  19  Hun,   272;    Francis  v.  SchoeUkopf, 

63  N.  Y.  152;  Jutto  v.  Hughes,  67  id.  267.)  The  facts 
established  beyond  question  the  existence  of  a  right  of  way 
over  the  alley  as  an  easement  or  appurtenant  annexed  to  the 
fee  of  the  hotel  premises.  {In  re  Eleventh  Ave.,  81  N.  Y. 
436 ;  Child  v.  Chappell,  9  id.  246*;  Kings  Co,  F,  Ins.  Co.  v. 
Stevens,   87  id.   287;    White's  Bk  of  Bufalo   v.   Nichols 

64  id.  65 ;  Wiggins  v.  McCrary,  49  id.  346 ;  Cox  v.  James, 
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45  id.  667.)  Although  the  lease  to  the  plaintiff  is  of  "  the 
buildinsr  known  as  the  Continental  Hotel,"  still  it  carried 
with  it  the  right  to  use  the  alley  in  the  same  way  that  it  had 
always  been  used,  as  an  appurtenant  to  the  hotel  premises. 
{Doyle  V.  Lord,  64  K.  Y.  432 ;  People  v.  Gedney,  10  Hun, 
161 ;  NewGome  v.  CouUon,  21  Moak's  Eng.  R.  851.)  The 
plaintiff  being  in  possession  of  the  right  of  way  as  appurtenant 
lo  his  hotel,  it  was  an  unlawful  act  for  the  defendant  to  inter- 
Tupt  his  enjoyment  of  it.  (3  Blacks.  Com.  241 ;  McAdam 
Landl.  and  Ten.  §  61.)  It  is  evident  from  the  deeds  of  1857 
that  what  the  parties  contemplated  was  the  erection  of  a 
depot  by  the  defendant  on  the  strip  of  twenty  feet,  and  an  open- 
ing into  it  for  the  convenience  and  benefit  of  the  hotel,  which 
should  never  be  closed  against  passengers  and  their  baggage. 
{Nichols  V.  Wentworth^  2  East.  R.  910 ;  Coleman  v.  Beach, 
^7  N.  Y.  645.)  The  language  of  the  deeds  of  1867  does  not 
constitute  a  condition  subsequent,  but  does  constitute  a  cov- 
enant. (2  Washb.  on  R.  P.  [4th  ed.],  2,  6,  7.)  Conditions 
are  not  favored,  and  must  be  clearly  expressed.  {Craig  v. 
WeUa,  11  N.  Y.  315;  Bridger  v.  Pierson,  45  id.  601; 
Countryman  v.  Beck,  13  Abb.  [N.  C],  110.  The  damages 
awarded  by  the  court  were  upon  the  basis  of  a  diminution  of 
the  rental  value  of  the  premises  by  reason  of  the  nuisance, 
and  were  proper.  {Francis  v.  Schoellkopf,  63  .N.  Y.  152 ; 
Juito  V.  Hughes,  67  id.  267.) 

Peckham,  J.  The  plaintiff  is  lessee  of  certain  premises  in 
Buffalo,  which  were  originally  divided  from  premises  of 
defendant's  by  a  etrip  of  land  thirty  feet  wide  and  running 
from  east  to  west  240  feet,  and  thence  north  about  100  feet. 
All  of  the  property  once  belonged  to  one  James  Wadsworth, 
who,  in  1844,  granted  and  conveyed  a  portion  of  it  to  defend- 
ant's predecessor  for  the  purpose  of  a  passenger  and  freight 
depot,  and  for  no  other  purpose,  and  described  this  above 
mentioned  strip  of  land  thirty  feet  wide  as  thereby  dedicated 
for  the  purpose  of  a  public  street. 

Some  question  was  made  upon  the  trial  as  to  the  right  of 
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-defendant  to  use,  for  the  purpose  of  a  railroad  restaurant,  any 
portion  of  the  property  thus  conveyed ;  but  the  court  held, 
under  the  other  facts  in  the  case,  that  defendant's  right  to  so 
use  it  could  not  now  be  successfully  questioned,  and  there  has 
been  no  appeal  from  such  decision  and  so  the  question  may 
be  dismissed  from  our  consideration. 

In  1850,  James  Wadsworth  died  leaving  a  will  by  which 
he  devised  to  his  children  the  land  not  theretofore  conveyed 
to  defendant's  predecessor,  being  one-quarter  to  each  of  his 
two  sons,  and  one-quarter  to  his  executors,  in  trust  for 
his  daughter  Elizabeth  Wadsworth,  and  one-quarter  to  his 
^executors  in  trust  for  his  grandson  Martin  Brimmer,  Jr. 

So  far  as  the  evidence  in  the  case  shows  this  left  the  title, 
not  only  to  the  premises  leased  by  the  plaintiflF,  but  also  to 
the  thirty  feet  strip  of  land  already  mentioned,  in  the  devisees 
under  the  will  of  James  Wadsworth,  because  of  the  lack  of 
any  acceptance  of  tlie  dedication  on  the  part  of  the  public 
authorities,  whicli  will  be  again  referred  to.  In  1853  parti- 
tion of  the  lands  now  leased  by  plaintiff  (which  lands  excluded 
the  thirty  feet  strip)  was  made,  by  which  one-half  of  such 
premises  was  conveyed  to  the  trustees  of  Martin  Brimmer,  Jr., 
And  one-half  to  Charles  James  Murray,  who  was  then  an  infant. 
Both  conveyances  bounded  the  premises  by  the  line  of  this 
thirty  feet  strip,  called  therein  an  "alley."  In  1857  the 
trustees  of  Brimmer  and  the  general  guardian  of  Murray 
conveyed  by  quit-claim  deeds  to  defendant's  predecessor  an 
undivided  one-half  part  of  that  portion  of  the  strip  in  ques- 
tion, being  twenty  feet  wide  and  adjoining  the  lands  of  the 
rsaid  predecessor  theretofore  conveyed  to  it  by  James  Wads- 
worth in  his  life-time.  This  left  the  title  to  the  remaining 
ten  feet  of  such  strip  unaffected,  while  an  undivided  half  of 
the  interest  in  the  twenty  feet  just  mentioned  remained  in  the 
other  devisees  under  the  will  of  Wadsworth,  assuming  that 
Brimmer's  and  Murray's  trustees  and  guardian  held  title  to 
one-quarter  each  and  that  it  was  conveyed  to  the  defendant's 
predecessor  by  the  deeds  above  mentioned. 

These  deeds  of  the  twenty  feet  contained  a  provision  per- 
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mitting  the  construction  of  a  building  thereon  at  the  discre- 
tion  of  the  railroad  company  by  a  wall  along  the  line  bounding 
on  the  remaining  ten  feet,  and  with  roof  projecting  over  such 
ten  feet  strip  a  reasonable  width  for  eaves-trongh  and  water 
conductor,  such  projection  to  be  on  sufferance  of  the  grantors 
provided  they  should  want  at  any  time  to  build  on  the  land. 

Both  these  deeds  also  contained  the  following  language:: 
*'  This  conveyance  is  upon  the  express  condition  that  the  said 
railroad  company,  their  successore  or  assigns,  shall  at  all 
times  maintain  an  opening  into  the  premises  hereby  conveyed 
opposite  to  the  Exchange  Hotel,  so  called  "  (the  premises  now 
leased  by  plaintiff),  "adjacent  to  the  premises  hereby  con- 
veyed, for  the  convenient  access  of  passengers  and  their 
baggage  to  and  from  said  premises  hereby  conveyed,  which 
opening  shall  at  no  time  be  closed  against  such  psissengers 
and  their  baggage,  subject,  however,  to  all  proper  regula- 
tions of  police  and  railroad  discipline  of  persons  on  the  said 
premises.'* 

Subsequent  to  the  execution  of  these  deeds,  and  in  May^ 
1857,  defendant's  predecessor  executed  quit-claim  deeds  to 
the  trustees  of  Brimmer  above  mentioned,  and  to  the  general 
guardian  of  Murray,  of  an  undivided  half  of  the  remaining^ 
ten  feet  of  said  "  alley,"  although  it  nowhere  appears  that 
such  predecessor  had  any  title  to  such  ten  feet.  By  mesne 
conveyances,  in  or  about  September,  1873,  Edward  R.  Ham- 
matt  having  become  trustee  for  Brimmer,  Jr.,  as  such  trustee 
became,  and  has  ever  since  been,  the  owner  of  the  premises- 
now  leased  to  plaintiff,  which  premises  are  bounded  by,  and 
do  not  include  in  the  conveyances  or  lease,  any  portion  of  tlie- 
strip  of  land  heretofore  spoken  of,  although  plaintiff  claims  a 
right  of  way  over  the  thirty  feet  strip  dedicated  for  a  public 
street  by  said  James  Wadsworth  in  his  deed  of  January,  1844. 

Soon  after  the  execution  of  the  deeds  to  the  railroad 
company  above  mentioned,  the  company  laid  its  tracks  along 
this  twenty  feet  of  the  thirty  feet  strip  which  lies  south  of 
the  premises  leased  by  plaintiff,  and  has  ever  since  used  the 
tracks  for  running  its  cars  into  and  out  of  its  depot  at  the 
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west  end  of  such  strip.  It  appeal's  also  that  there  has  been 
since  the  conveyance  by  Wadsworth  in  1844,  and  upon  the 
premises  retained  by  him,  and  bounded  by  this  thirty  feet 
strip,  a  hotel  which  has  been  accessible  from  defendant's  depot 
across  its  trackp,  and  which  has  depended  largely  for  its 
patronage  and  custom  upon  the  passengers  arriving  at  and 
departing  from  such  depot  of  defendant's,  and  up  to  August, 
1881,  this  thirty  feet  strip  (excepting  as  twentj^feet  of  it  were 
used  by  defendant's  tracks  as  above  stated)  has  been  open 
and  used  by  the  occupants  of  the  hotel  and  by  travelers  as 
above  described  and  by  the  public.  In  May,  1887,  the  said 
Hammatt,  as  trustee  of  Brimmer,  leased  to  plaintiff  the  hotel 
spoken  of  for  three  years  at  the  annual  rent  of  $4,000  and 
the  plaintiff  entered  into  possession  under  such  lease,  and  has 
been  and  is  now  carrying  on  such  hotel  and  restaurant.  The 
further  fact  was  proved  that  the  right  of  way  across  this  thirty 
feet  strip  is  beneficial  to  the  liotel  and  restaurant,  and  to  the 
plaintiff's  possession,  and  is  an  appurtenance  thereto  of  great 
value. 

In  August,  1881,  the  defendant  entered  upon  the  said  strip 
or  alley  and  built  a  high  and  substantial  fence  the  whole 
length  of  the  strip  and  x)n  the  edge  of  the  twenty  feet  border- 
ing on  the  remaining  ten  feet  thereof,  and  such  fence  lias 
been  kept  closed  against  the  plaintiff  and  all  others,  and  the 
defendants  have  thus  wholly  excluded  the  plaintiff,  his  ser- 
vants, the  guests  of  the  hotel  and  all  others  from  entering 
upon  such  twenty  feet.  Tlio  fence  is  thus  a  total  obstruction 
in  the  way  of  any  passage  across  such  twenty  feet  to  all  per- 
sons coming  from  the  depot  to  the  hotel,  or  from  the  hotel  to 
the  depot  who  might  otherwise  reach  either  place  by  traveling 
over  this  twenty  feet,  and  in  this  way  such  obstruction  has 
very  greatly  lessened  the  patronage  of  the  hotel,  and  damaged 
thereby  the  plaintiff  up  to  the  commencement  of  this  action 
in  the  sum  of  $300  as  found  by  the  trial  judge. 

This  action  was  brought  to  enjoin  the  continuance  of  such 
fence  and  to  recover  damages  for  the  time  which  it  had  stood. 
The  complaint  contained  two  counts,  the  first  one  stating  the 
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facta  of  the  conveyance  to  defendant's  predecessor  and  the 
dedication  of  the  strip  as  a  public  street  and  that  the  parties 
to  the  conveyance  agreed  mutually  that  the  strip  should 
remain  and  be  a  public  street,  and  that  it  was  necessary  for 
the  proper  enjoyment  of  the  hotel  and  restaurant  that  this 
strip  should  remain  a  public  street.  The  plaintiff  then  set 
forth  the  erection  of  the  fence,  and  thus,  as  he  said,  defend-* 
ants  wrongfully  excluded  him  from  the  public  street ;  and  he 
further  alleged  that  such  fence  was  a  nuisance. 

In  the  second  count  the  strip  was  called  an  alley  or  public 
highway,  and  the  plaintiff  claimed  to  have  an  easement  or 
right  of  way  or  access  across  or  to  the  twenty  feet  strip  in 
question.  The  plaintiff  also  alleged  (evidently  with  reference 
to  the  langua/9fe  of  the  deeds  to  the  railroad  company  in  1857) 
that  the  defendant  had  not  since  the  erection  of  the  fence 
maintained  an  opening  into  that  part  of  the  alley  appurtenant 
to  the  southerly  side  of  said  hotel  for  the  convenient  access 
of  passengera  and  their  baggage  "  to  and  from  the  alley  or 
public  highway  as  of  right  it  should  have  done  and  was  bound 
to  do,"  and  that  it  had  thereby  deprived  passengers  and  their 
baggage  of  convenient  access  to  said  alley  or  public  highway 
and  thus  prevented  such  passengers  und  their  baggage  from 
entering  said  hotel  at  all  across  or  by  means  of  said  alley  or 
public  highway.  The  plaintiff  then  alleged  the  tracks  and  the 
fence  to  be  a  nuisance  and  asked  for  an  injunction  restraining 
defendant  from  continuing  to  permit  its  tracks  to  remain  in 
the  public  street  or  alley,  or  from  continuing  the  fence,  etc. 
The  answer  of  defendants  was  substantially  a  general  denial. 

When  the  case  came  on  for  trial  the  counsel  for  the  defend- 
ant moved  to  dismiss  the  complaint,  because,  so  far  as  the 
complaint  therein  showed,  the  plaintiff  was  an  entire  stranger 
to  the  whole  matter,  as  the  only  allegation  on  that  subject 
was  that  he  was  in  possession  of  the  premises  and  he  did  not 
appear  as  party  or  privy  to  any  covenant  or  provision  what- 
ever. The  plaintiff'  then  moved  to  amend  by,  in  effect  setting 
up  his  lease  from  the  owner,  to  which  defendant's  counsel 
objected,  that  the  amendment  was  not  such  an  one  as  oould  be 
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made  upon  the  trial,  and  that  it  set  up  a  new  and  distinct 
cause  of  action  and  one  which  was  on  contract  or  covenant 
and  which  could  not  be  joined  with  ah  action  for  damages  for 
a  nuisance.  The  objections  were  overruled  and  the  trial  pro- 
ceeded. The  facts,  heretofore  stated,  were  found  by  the  judge 
who  tried  the  cause,  without  a  jury,  and  a  judgment  was  decreed 
enjoining  the  continuance  of  the  fence  and  providing  for  its 
removal,  and  for  the  recovery  of  the  damages  sustained  by 
plaintiff,  being  the  sum  of  $300.  The  General  Term  affirmed 
the  judgment  and  the  defendants  appealed  to  this  court. 

We  think  the  amendment  allowed  by  the  court  was  a  proper 
exercise  of  discretion.  It  was  in  no  sense  the  introduction  of 
a  new  cause  of  action.  Upon  defendant's  own  objection,  and 
assuming  it  to  be  well  founded,  the  cause  of  action  in  the 
complaint  was  defectively  stated,  because  it  showed  no  right 
or  interest  on  the  part  of  plaintiff  to  take  advantage  of  the 
rights,  if  there  were  any,  of  the  owner  of  the  premises  known 
as  the  hotel  property.  For  the  purpose  of  obviating  that 
objection  and  to  show  that  the  plaintiff  had  the  same  rights 
in  the  property,  so  far  as  to  take  advantage  of  the  covenants 
in  regard  to  it  which  its  owner  had,  the  allegation  of  the  lease 
was  added  to  the  other  allegations  in  the  complaint. 

The  defendant's  counsel  now  claims  that  it  appears,  from 
the  uncontradicted  facts,  that  there  never  was  any  public  street 
over  or  on  this  thirty  feet  strip,  because  there  never  was  any 
acceptance  of  the  dedication  on  the  part  of  the  city  authorities 
or  any  control  over  it  ever  assumed  by  tliem.  He  further 
argues  that  the  plaintiff  under  the  pleadings  is  not  entitled  to 
any  relief,  for  the  reason  that  his  rights  are  therein  based 
upon  the  alleged  fact  of  the  strip  being  a  public  street,  and 
when  that  fact  fails,  his  rights  fail  with  it.  The  concession 
that  there  was  no  public  street  must  be  made,  and  for  the 
reasons  stated.  It  must  also  be  conceded  that  the  plaintiff 
does,  in  his  complaint  allege,  especially  in  his  first  count,  that 
this  strip  is  a  public  street  or  higfhway,  and  he  alleges  the 
fence  to  be  a  nuisance  for  that  reason.  In  the  second  count, 
however,  we  think  there  are  facts  enough  alleged,  especially 
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when  the  question  does  not  appear  to  have  been  very  clearly 
raised  before,  upon  which  can  be  spelled  out  the  assertion  of 
a  right  on  the  part  of  the  plaintiff  to  have  access  to.,  and  to 
some  extent  a  right  of  way  over  this  strip,  even  if  it  be  not  to 
all  intents  and  purposes  a  public  highway.  In  the  second 
count  the  plaintiff  speaks  of  there  being  as  appurtenant  to  the 
hotel  an  easement  which  he  describes,  it  is  true,  by  metes  and 
bounds,  but  which  a  reading  of  the  whole  count  enables  one 
to  say  is  the  allegation  of  an  easement  consisting  of  a  nght  of 
way  over  or  access  to  some  portion  of  this  strip  of  land  for 
passengers  and  their  baggage,  and  that  the  defendants  having 
erected  the  fence  had  left  jio  opening  therein  at- certain  places 
which  were  appurtenant  to  the  southerly  side  of  said  hotel, 
which  of  right  the  defendant  should  have  done. 

This  is  clearly  a  claim  founded,  not  upon  the  fact  that  this 
strip  was  a  highway  and  that  as  such  any  obstruction  thereof 
was  illegal,  but  it  is  a  claim  founded  upon  a  totally  different 
basis  —  a  claim  of  a  right  to  an  opening  into  the  alley  appur- 
tenant to  the  southerly  side  of  the  liotel,  and  for  the  con- 
venient access  of  passengers  and  their  baggage ;  and  it  was  a 
statement  that,  by  erecting  this  fence,  the  defendant  has  vio- 
lated that  right,  and  has  thereby  prevented  such  passengers 
and  their  baggage  from  entering  said  hotel,  to  plaintiff's 
damage.  All  that  was  lacking  in  this  language  to  show 
exactly  what  fact  the  claim  was  founded  upon,  was  the  state- 
ment that  the  right  of  way  was  reserved  by  the  deeds  of 
Wadsworth,  as  trustee  and  guardian,  executed  in  1857.  It 
might  have  been  ground  for  a  motion  to  make  the  complaint 
more  definite  and  certain,  but  the  claim  is  obviously  not  based 
upon  rights  arising  solely  from  the  assumption  that  the  strip 
of  land  was,  at  all  events,  a  public  highway.  If  the  plaintiff 
is,  therefore,  entitled  to  any  relief  on  this  branch  of  the  case 
by  virtue  of  the  reservation  in  those  deeds,  and  which  he 
could  obtain  on  no  other  ground,  I  think  it  should  be  granted 
him  now,  instead  of  reversing  the  judgment  because  the 
plaintiff's  right  to  relief  was  not  clearly  and  accurately  stated, 
the  result  of  which  would  be  an  application  to  amend  the 
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complaint  and  then  going  to  trial  and  thus  incurring  great 
and  in  this  case  useless  expense. 

By  the  failure  to  accept  the  dedication,  the  thirty  feet  in 
question  remained  the  property  of  Wadsworth,  and  descended 
to  his  devisees  at  his  death.  By  the  deeds  of  the  trustees  of 
Brimmer  and  the  guardian  of  Murray,  all  the  estate  of  Brim- 
mer and  Murray  in  the  twenty  feet  of  the  strip  in  question 
was  conveyed  to  the  railroad  company.  Such  interest  was 
said  to  be  the  equal  undivided  one-half  part  of  such  portion. 
But  whatever  it  was,  up  to  that  amount,  such  estate  was  con- 
veyed to  the  company.  The  title  of  Murray  to  about  one- 
half  of  the  property  upon  whicli  tlie  hotel  stands,  and  which 
was  bounded  upon  the  said  strip,  was  subsequently  conveyed 
to  the  trustee  of  Brimnier  who  is  the  lessor  of  the  plaintifl. 
Whatever  rights,  therefore,  which  the  other  devisees  under 
the  will  of  James  Wadsworth  may  have  m  this  twenty  feet 
of  the  original  thirty  feet  strip,  as  tenants  in  common  with 
the  company,  about  which  we  say  nothing,  as  nothing  is 
reauired  to  be  said  in  this  case,  it  is  clear  that  the  present 
plaintiff,  who  claims  as  lessee  of  the  lessor  who  executed 
these  deeds  of  1857  to  the  railroad  company,  cannot  raise  the 
question  of  their  invalidity  to  convey  the  interest  of  the 
cestui  que  trust  and  infant  Brimmer  and  Murray.  They 
must  be  regarded  as  valid  deeds  and  as  conveying  all  the 
interests  of  Brimmer  and  Murray  in  this  twenty  feet  to  the 
railroad  company,  and  such  grantors  must  be  regarded  as 
thereby  abandoning  all  claim  to  the  same  as  a  public  street  or 
highway.    They  are  no  longer  tenants  in  common  with  anyone. 

The  sole  remaming  question,  therefore,  is,  what  rights, 
if  any.  were  reserved  to  Brimmer  and  Murray  by  those  deeds 
of  1857?  The  granlore,  in  those  deeds,  contemplated  the 
possible,  if  not  probable,  erection  of  a  building  over  this 
twenty  feet,  showing  therebj'  a  clear  intent  to  abandon  all 
pretense  of  a  claim  for  its  use  as  a  public  street  or  highway, 
even  if  such  abandonment  were  not  otherwise  conclusively 
shown  by  the  execution  of  the  deeds. 

But  the  deeds  contained,  in  addition,  language  providing 
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for  an  opening  and  access  to  this  twenty  feet,  which  language 
has  already  been  quoted,  and  the  plaintiff  claims  that  if  the 
deeds  are  valid  this  language,  under  all  the  circumstances, 
must  be  construed  to  be  a  covenant  and  the  burden  thereof 
as  running  with  the  land  conveyed  and  in  favor  of  those 
having  a  legal  interest  in  the  hotel  lands,  and  that  such  cov- 
enant makes  the  right  of  access  and  transit  to  and  across  this 
twenty  feet  a  right  or  easement  appurtenant  to  the  hotel 
premises.  On  the  other  hand,  the  defendants  claim  that  the 
language  used  makes  a  condition  subsequent,  which  cannot 
be  taken  advantage  of  by  any  but  the  grantor  and  his  heirs. 

We  incline  to  the  construction  contended  for  by  the  plain- 
tiflE.  The  fact  that  the  deed  uses  the  language  "  upon  con- 
dition," when  referring  to  the  conveyance  by  the  grantors,  is 
not  conclusive  that  the  intention  was  to  create  an  estate 
strictly  upon  condition.  The  question  is  always  what  was 
the  intention  of  the  parties,  and  while  such  intention  is  to  be 
gathered  from  the  language  used,  yet  its  construction  may 
frequently  be  aided  by  reference  to  all  the  circumstances  sur- 
rounding the  parties  at  the  time  of  the  execution  of  the 
deeds,  because  the  court  is  tlius  enabled  to  be  placed  exactly 
in  their  situation,  and  to  view  the  case  in  the  light  of  such 
surroundings. 

From  the  language  of  the  first  deed  from  Wadsworth  to 
defendant's  predecessor,  in  which  the  land  is  conveyed  to  it 
for  the  purpose  of  a  passenger  and  freight  depot  only,  taken 
in  connection  with  the  fact  of  the  existence  of  a  hotel  and 
restaurant  at  that  time  on  the  land  retained  by  him,  and  look- 
ing at  the  further  fact  that  from  1844  to  1857  this  strip  in 
question  had  been  kept  open,  and  full  access  to  the  depot  and 
the  hotel  on  Wadsworth's  property  was  had  over  this  strip  by 
passengers,  guests,  and  the  public  in  general,  and  that  the 
patronage  of  the  hotel  was  largely  dependent  upon  the  travel- 
ing public  coming  to  and  departing  from  said  depot  —  all 
these  facts  would  lead  one  to  the  unhesitating  conclusion  that 
the  language  used  in  those  deeds  in  1857  was  for  the  benefit 
of  the  hotel  property,  and  was  not  meant  to  create  a  condition 
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subsequent,  which  courts  i-egard  with  no  verj  friendly  eye^ 
upon  a  faihire  to  perform  which  the  estate  was  to  be  forfeited, 
and  which  none  but  the  grantor  or  his  heirs  could  take 
advantage  of.  It  was  intended  to  be  an  agreement  or  coven- 
ant  between  the  parties  running  with  the  land,  providing  for 
this  access  or  right  of  way  so  as  to  continue  or  enhance  the 
value  of  the  hotel  property  by  providing  for  such  easy  access, 
to  it  from  defendant's  depot  for  passengers  and  baggage. 
(See  Stanley  v.  Colt^  5  Wall.  119;  Countryman  v.  Deck,, 
13  Abb.  N.  C.  110.) 

Courts  frequently,  in  arriving  at  the  meaning  of  the  words- 
in  a  written  instrument,  construe  that  which  is  in  form  a  con- 
dition, a  breach  of  which  forfeits  the  whole  estate,  into  a 
covenant  on  which  only  the  actual  damage  can  be  recovered. 
(See  Hilliai-d  on  Keal  Property  [4th  ed.],  page  626,  §  13 ; 
2  Washburn  on  Real  Property  [3d  ed.],  chap.  14,  subd.  3, 
page  3,  et  seq,)  It  is  asserted,  however,  that  if  this  language 
be  treated  as  a  covenant,  still  the  plamtifE  cannot  take 
advantage  of  it,  as  he  is  not  a  party  or  privy  to  it. 

The  grantors  in  these  deeds  were  also  the  owners  of  the 
hotel  property,  and  the  easement  provided  for  in  the  deeds  for 
the  transit  of  passengers  and  their  baggage  over  this  twenty 
feet  must  be  construed  as  reserved,  not  for  the  benefit  of  such 
passengers  in  any  sense,  but  as  an  easement  reserved  for  the 
benefit  and  in  favor  of  the  grantors  being  owners  ot  the 
remaining  hotel  property,  and  as  appurtenant  to  it,  and  fairly 
necessary  for  its  full  and  proper  enjoyment.  It,  therefore^ 
runs  with  the  hotel  property  and  in  favor  of  its  owner  or 
lessee,  the  latter  of  whom  has  such  an  interest  in  its  exist- 
ence as  courts  will  recognize  and  protect. 

As  the  rights  of  the  plaintiff  are,  in  our  view,  dependent 
upon  the  deeds  of  1857,  the  judgment  must  be  in  accordance 
with  their  terms.  The  courts  below  erred  in  not  limiting  the 
relief  granted  to  plaintiff  by  the  language  of  such  deeds.  As 
the  judgment  provided  for  a  full  and  entire  destruction  of  the 
fence  in  question,  it  must  be  reversed  and  a  new  trial  ordered^ 
or  else  it  must  be  modified  so  as  to  provide  for  an  opening^ 
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into  the  strip  through  that  or  any  other  fence  or  obstruction, 
of  a  size  reasonable,  proper  and  fit,  which  shall  be  opposite  to 
the  hotel  and  adjacent  to  the  premises  conveyed  by  the  deeds, 
and  large  enough  for  the  convenient  access  of  passen^rs  and 
their  baggage  to  and  from  the  said  strip,  which  opening  must 
at  no  time  be  closed  against  such  passengers  and  their  baggage, 
and  which  access  must  ba  subject  to  all  proper  regulations  oi 
police  and  railroad  discipline  of  persons  on  the  said  premises. 

We  shall  order  a  reversal  of  the  judgment,  although  a  modi 
iication  as  above  stated  could  be  easily  provided  for,  unless  the 
plaintiff  consents  to  waive  the  damages  he  recovered  m  the 
courts  below.  We  do  this  because  wo  are  greatly  dissatisfied 
with  the  evidence  upon  which  the  recovery  as  to  the  damages 
was  based.  It  was  exceedingly  vague  and  loose,  if  not  to 
some  extent,  guess  work.  It  seems,  also,  to  have  been  made 
to  some  extent  at  least  upon  a  mistaken  view  as  to  the  defend- 
ant's rights  and  liabilities  under  its  deeds  from  Wadsworth  to 
the  trustee  and  guardian.  Evidence  seems,  also,  to  have  been 
offered  and  received  upon  the  assumption  of  the  right  of  the 
plaintiff  to  a  totally  unobstructed  access  to  and  transit  across 
this  whole  thirty  feet  in  controversy  at  all  times,  ignoring  the 
limitations  of  the  right  as  contained  in  the  deeds  ot  1857  to 
the  railroad  company.  Some  portion  of  the  damages  may 
also  have  been  awarded  on  account  of  the  restaurant  in 
defendants'  depot  and  its  consequent  effect  upon  the  patron- 
age of  plaintiff's  restaurant,  and  upon  the  rental  value  of 
plaintiff's  hotel,  which  the  learned  judge  thought,  after  all, 
was  the  criterion  for  the  damages  sustained  by  plaintiff. 

Under  these  circumstances  we  are  disposed  to  order  a 
new  trial  for  the  errors  as  to  the  general  rights  of  the  parties 
contained  in  the  judgment  appealed  from,  so  that  upon  a  new 
trial  with  those  rights  plainly  defined,  the  evidence  on  the 
subject  of  damages  may  be  more  direct  and  confined  within 
smaller  limits  than  it  was  on  the  trial.  This  reversal,  how- 
ever, may  be  avoided  in  the  discretion  of  the  plaintiff  by  his 
consenting  to  waive  the  damages.  If  the  plaintiff  choose,  he 
may  consent  to  waive  and  remit  his  recovery  for  the  past 
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damages  which  he  alleges  he  has  sastained,  and,  in  that  case, 
we  will  then  modify  and  affirm  the  judgment  as  modified  in^ 
accordance   with   this   opinion,  and   after   striking   oat  the 
amount  recovered  for  damages. 

The  order  will,  therefore,  be  that  the  judgment  of  the  court 
below  is  reversed,  and  a  new  trial  granted,  unless  plaintiff 
stipulates  to  waive  the  damages  contained  in  such  judgment, 
iQ  which  case  the  judgment  will  be  modified  as  already  stated 
in  this  opinion,  and,  as  modified,  affirmed  without  costs  ta 
either  party  in  this  court. 

All  concur. 

Ordered  accordingly. 


Ei»HEAiM  Dbucker,  Respondent,  v.  The  Manhattan  Railway 
Company  et  al..  Appellants. 

Where  an  action  to  recover  damages  for  an  alleged  interference  with 
plaintiff's  rights  in  a  street  was  tried  upon  the  theory  that  plaintiff 
owned  the  fee  to  the  center  of  the  street,  or  an  easement  therein,  and 
no  question  was  raised  hy  defendant  in  reference  thereto  on  the  trial, 
Tield,  that  no  such  question  could  be  raised  upon  appeal. 

The  alleged  interference  was  by  the  construction  upon  the  street  and 
operation  of  an  elevated  railroad.  Hdd,  that  evidence  was  competent 
that  since  the  building  of  the  railroad  the  trade  and  business  of  the 
street  had  fallen  off  and  the  amount  of  custom  greatly  diminished  in 
volume  and  changed  in  character;  that  to  measure  and  appreciate  the 
individual  loss  to  plaintiff  the  nature  and  extent  of  the  general  injury 
was  properly  and  necessarily  considered. 

The  evidence  tended  to  show  that  by  reason  of  the  falling  off  of  business 
rental  values  on  the  street  had  seriously  diminished,  but  it  was  also 
established  that  the  result  was  due  in  part  to  a  tendency  of  business  to 
move  ••  up  town."  Held,  that  although  it  could  not  be  ascertained  with 
definiteness  and  precision  what  proportion  of  the  loss  was  caused  by  the 
wrongful  acts  of  defendant,  and  ihe  problem  of  damages  could  only 
be  solved  by  taking  into  view  the  general  loss  and  estimating  out  of  it 
the  part  or  share  chargeable  to  defendant,  this  •  did  not  prevent  a 
recovery;  that  when  all  reasonable  facts  and  data  had  been  furnished 
for  consideration  it  was  no  defense  to  a  wrong-doer  that  the  judgment 
against  him  must  involve  more  or  less  of  estimate  and  opinion. 
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Also,  held,  it  was  proper  to  prove  and  to  take  into  consideration  as  ele- 
ments of  damages  the  impairment  of  plaintiff's  easement  of  air,  caused 
by  smoke,  gases,  ashes  and  cinders  from  passing  trains,  the  lessening 
of  the  casement  of  light,  caused  by  the  elevated  road  itself  and  the 
passage  of  trains,  and  the  interference  with  convenience  of  access, 
caused  by  the  drippings  of  oil  and  water. 

(Submitted  May  10,  1887;  decided  June  7,  1887.) 

Appeals  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  made  March  5, 1 885, 
which  affirmed  separate  judgments  against  defendants,  entered 
upon  a  verdict  and  affirmed  orders  denying  motions  for  a  new 
trial.     (Reported  below,  19  J.  &  S.  429.) 

The  action  was  for  damages  from  the  alleged  impairment 
of  plaintiffs  easement  of  light,  air  and  access  appurtenant  to 
his  land  on  Division  street,  in  the  city  of  New  York,  by  the 
construction  and  maintenance  of  an  elevated  railway,  in  front 
of  the  land  and  along  the  street,  by  defendant,  the  Metro- 
politan Elevated  Railway  Company,  and  by  the  maintenance 
of  the  same  by  defendant,  the  Manhattan  Railway  Company, 
the  lessee  of  the  former  company. 

The  judge  charged  the  jury  that  the  plaintiff  could  only 
recover  the  diminution  of  the  rental  value  of  his  lands  caused 
by  the  wrongful  acts  of  the  defendants  as  shown  by  the  testi- 
mony. He  charged  that  they  should  find  to  what  extent,  if 
any,  the  structure  itself  had  caused  a  diminution ;  and,  fur- 
ther, '^  that  if  you  find  the  use  of  the  railway,  and  its  emission 
of  smoke,  gas,  and  the  flickering  caused  b}''  passing  trains, 
also  are  a  use  inconsistent  with  the  legitimate  use  of  the 
public  street,  and  that  by  reason  of  that  use  the  rental  value 
of  plaintiffs  property  has  been  seriously  damaged,  and  that 
that  use  and  that  erection  were  the  only  cause  of  that  dam- 
age, and  you  will  then  find  for  the  plaintiff  or  the  amount 
that  you  think  that  damage  was."  He,  in  effect,  charged  the 
jury  also  that  the  plaintiffs  recovery  must  be  confined  to 
the  effects  of  such  impairment  of  the  easement  of  air,  light 
and  access  as  the  testimony  proved. 

The  plaintiff  was  allowed,  under  an  exception,  to  ask  a  wit- 
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ness :  "What,  in  your  opinion,  would  have  been  the  fair  rental 
value  of  this  property  immediately  after  the  construction  and 
operation  of  this  road  there  ? "  The  defendant  objected  to 
the  question  so  far  as  it  called  for  the  effect  of  the  operation 
of  the  road,  on  the  ground  that  the  plaintiff  was  entitled  to 
recover  only  for  the  injury  caused  by  the  interference  to  light, 
access  and  air,  but  nothing  for  the  noise,  smoke,  smell  or  any 
of  the  inconveniences  from  the  running  of  the  road. 

A  witness,  who  had  testified  that  rents  began  to  fall  off  in 
the  neighborhood  of  the  place  in  question  about  a  certain 
time,  was  then  asked :  "  When  did  the  diminution  in  the 
volume  of  business  there  commence? "  This  was  objected  to 
on  the  ground  that  the  falling  off  of  the  volume  of  business 
is  not  an  element  of  damage.  The  objection  was  overruled. 
To  a  question  to  another  witness :  "  What  effect,  if  any,  has 
it  had  upon  the  business  of  that  street ;  what  effect  has  the 
road  had  on  the  business  of  the  street,  if  any  ? "  the  objec- 
tion was  taken  to  his  stating  the  effect  on  the  business  and 
on  the  ground  that  the  inquiry  should  be  as  to  the  effect  on 
values.  The  question  was  allowed  and  the  witness  answered 
that  customers  did  not  come  there  any  more  as  they  had  on 
account  of  the  smoke,  dirt,  cinders  and  noise,  etc.  Other 
witnesses  testified  to  the  rental  value  of  the  premises  before 
and  after  construction  and  operation  of  the  railroad. 

It  appeared  that  the  diminution  in  rental  values  was  caused 
partially  by  the  general  flow  of  business  "up  town." 
Defendants  objected  and  excepted  to  a  recovery  for  more 
than  nominal  damages. 

Julien  T,  Davies,  Edward  S.  Rapallo  and  CharleH  A. 
Gardiner  for  appellants.  The  legislature  may  authorize  the 
construction  of  works  of  a  public  nature,  such  as  railroads, 
without  requiring  compensation  to  be  made  to  persons  who 
may  suffer  damages  occasioned  by  the  construction  or  opera- 
tion of  such  works,  in  case  no  property  of  such  pereons  be 
actually  taken  or  appropriated.  {Gotdd  v.  77.  7?.  7?.  Co.,  2 
Seld.  522 ;  Badclif'a  Bicra.  v.  Mayor,  etc.,  ofB.,  4  N.  Y.  195  ; 
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laylor  v.  Met,  etc.,  Ry.  Co.,  18  J.  and  S.  311.)  The  legislative 
permission  exempts  the  railroad  from  all  liability  to  individuals 
for  any  public  injury.  ( Wager  v.  Troy  U.  E.  R.  Co.,  25  N.  Y. 
526.)  The  immediate,  and  not  the  remote  cause,  is  to  be  con- 
sidered in  determining  the  point  of  legal  liability  for  damage. 
{People  v.  Mayor,  etc.,  5  Lans.  524.)  The  loss  of  customers 
is  not  a  proper  element  of  damage.  {Squier  v.  Gould,  14 
Wend.  159.)  No  account  is  to  be  taken  of  the  general  benefit 
to  the  land  owner,  resulting  from  the  building  of  the  road. 
(6^.  R.  R.  Co.  V.  Bull,  5  O.  St.  568 ;  L.  M.  R.  R.  Co.  v.  CoUei, 
6  id.  182 ;  State  v.  Miller,  3  Zabr.  [N.  J.]  383.)  In  estimating 
the  damage  to  land  from  the  construction  of  a  railroad,  the 
injury  to  other  property  similarly  situated,  cannot  be  shown. 
{S.  R.  Co.  V.  Knapp,  42  Ala.  480.)  In  an  action  for  obstruct- 
ing a  highway  the  plaintiff  could  not  recover  at  common  law, 
his  damage  not  being  peculiar  to  himself,  but  common  to  all. 
{RicJcettx.  Met.  R,  R.  Co.,  L.  R.  [2  H.  of  L.  App.  Ca^.]  167.) 
No  damage  can  be  recovered  for  loss  of  air,  light  or  access, 
where  substantial  injury  is  not  proved  to  have  been  sustained. 
(Goddard's  Law  of  Easements  [Bennett's  Ed.],  397 ;  Dent  v. 
Anden  M.  Co.,  L.  R.  [2  Eq.]  244.)  Injuries  of  indefinite 
amount  not  capable  of  estimate  do  not  fall  within  the  consti- 
tutional provision  against  taking  property  without  compensa- 
tion. {Radcliff^s  Ex'rs  v.  Mayor,  etc.,  4  N.  Y.  196 ;  Pottstown 
Ga%  Co.  V.  Murphy,  39  Penn.  257;  Searles  v.  Man.  Ry. 
Co.,  101  N.  Y.  661.) 

Roger  Foster  for  respondent.  The  plaintiff  had  a  good 
cause  of  action.  {Story  v.  N.  Y.  El.  R.  R.  Co.,  90  N.  Y. 
122;  Lahr  v.  Met.  El.  R.  R.  Co.,  104  N.  Y.  268;  Wag- 
ner v.  Met.  El.  R.  R.  Co.,  id.  665.)  The  correct  measure 
of  damages  was  awarded  plaintiff.  (  Williams  v.  N.  T.  C. 
R.  R.  Co.,  16  N.  Y.  97,  103;  Henderson  v.  W.  T.  C. 
R.  R.  Co.,  78  id.  423 ;  BUach  v.  C.  i&  N.  W.  Ry.  Co.,  43 
Wis.  183,  195.)  No  objection  can  be  raised  to  the  descrip- 
tion of  the  plaintiff's  claim  as  for  damages  for  use  and  occu- 
pation.    (  U.  S.  V.  Gt.  F.  Manufg.  Co.,  112  U.  S.  645.)    The 
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defendants'  contention  that  the  damage  caused  by  their  acts 
was  not  proven  with  sufficient  mathematical  precision,  la 
untenable.  (80  N.  Y.  614  ;  Taylor's  Casey  18  J.  &  S.  311 ; 
In  re  U.j  etc.^  B.  B.  Co.,  56  Barb.  456 ;  1  Sutherland  on 
Damages,  121  \  B.  <&  F.  B,  B.  Co.  v.  Fifth  Bap.  6%.,  108 
U.  S.  317,  335 ;  Blesoh  v.  Ch.  &  N.  W.  B,  Co.,  43  Wis.  183, 
195 ;  Steers  v.  C.  of  Brooklyn,  101  N.  Y.  51 ;   Wakeman  v. 

W.  <&  W.  Mfg.  Co.,  id.  205,  209.)  The  Metropolitan 
company  was  liable  for  all  the  damage  sustained,  and  the 
Manhattan  company  jointly  with  it  for  so  much  as  accrued 
after  the  lease  to  it.  {Taylor  v.  Met.  El.  By.  Co.,  18  J.  &  S. 
311 ;  L-vine  v.  Wood,  51  N.  Y.  224;  Che.,  etc.,  Br'dg  Co.  v. 
Lewis,  63  Barb.  112;  Brigg  v.  Ililton,  99  N.  Y.  517,  531 ; 

Warner  v.  N.   Y.  C.  B.  B.    Co.,  52  id.  437;    Tinson  v. 

Welch,  51  id.  244;  Pitcher  v.  Bailey,  8  East  171 ;  Booth  v. 
Hodgson,  6  T.  R.  [D.  &  E.]  405 ;  Buller's  Nisi  Prius,  chap, 
7,  p.  326 ;  Smith  v.  Brampston,  2  Salk.  644 ;  Edmonson  v. 
Machell,  2  T.  R.  4 ;  Wilkinson  v.  Payne,  4  id.  468 ;  Graham 
&  Waterbury  on  New  Trials,  chap.  14,  subd.  10;  Farwell  v. 
Chaffey,  1  Burr.  54.)  Evidence  of  the  effect  of  the  railroad 
upon  the  business  in  Division  street  was  properly  admitted. 
(Abbott's  Trial  Evidence ;  Givens  v.  Van  Studdiford,  4  Mo. 
App.  498,  503 ;  Sutherland  on  Damages,  419,  420 ;  Mills  on 
Eminent  Dom.,  §  173;  Whitney  v.  Boston,  98  Mass.  312; 
Henderson  v.  N.  Y.  C.  B.  B.  Co.,  78  N.  Y.  423;  Kemper 
V.  Louisville,  14  Bush  [Ky.]  87,  96.)  The  acts  of  the 
defendants,  even  if  performed  upon  the  ground  owned  by 
them,  constitute  an  invasion  of  the  plaintiff's  property  m  his 
land.  {Abendroth  v.  Man.  By.  Co.,  20  J.  &  S.  274 ;  90  N.  Y. 
122,  173,  176.) 

Finch,  J.  This  case  was  tried  upon  the  assumption  that 
plaintiff  owned  the  fee  to  the  center  of  Division  street;  or,  if 
not,  that  he  had  in  it,  as  abutting  owner,  an  easement  of  light, 
air  and  convenience  of  access.  The  point  now  made,  that 
plaintiff  did  not  own  the  fee  because  Division  street  was  not 
shown  to  be  identical  with  that  laid  out  by  Rutgers  and 
SioKELs— Vol.  LXI.        21 
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De  Lancey,  and  was  not  the  owner  of  an  easement  because 
the  title  to  the  street,  presumptively  from  its  age,  came 
to  the  city  from  a  Dutch  ground  brief  or  an  English  grant, 
and  was  an  absolute  fee,  unclouded  by  any  trust,  was  not 
taken  upon  the  trial,  either  by  objection  to  evidence,  or  a 
motion  for  a  nonsuit,  or  by  requests  to  charge  or  exceptions 
to  the  charge  as  made.  It  seems  to  have  been  conceded  all 
through  the  trial  that  plaintiff  had  either  a  fee  or  an  easement 
in  the  street,  and  that  for  the  purposes  of  the  action  it  was 
immaterial  which,  and  so  tlie  litigation  was  confined  to  the 
question  of  damages  and  its  true  measure.  It  is  too  late  now 
to  raise  or  discuss  in  the  case  the  point  suggested.  If  it  had 
been  raised  on  the  trial  the  identity  of  the  street  with  that  of 
Eutgers  and  De  Lancey  might  have  been  more  clearly  shown, 
or  the  facts  of  its  origin  accurately  developed. 

The  further  questions  raised  respected  the  proof  of  dam- 
ages. The  action  shaped  itself  into  one  of  trespass  for 
the  occupation  and  impairment  of  plaintiff's  easement  for  the 
period  beginning  with  the  construction  of  the  road  and  ending 
with  the  commencement  of  the  suit.  In  the  case  of  ZaAr  v, 
Ths  Metropolitan  Elevated  Railway  Company  (104  N.  Y. 
268),  three  out  of  five  members  of  the  court  voting  in  the 
case  put  the  rule  of  damages  upon  the  proposition  that  the 
road  and  its  operation  imposed  upon  the  street  an  unauthor- 
ized use,  and  were  illegal  and  wholly  a  trespass  as  against 
abutting  owners  not  duly  compensated.  As  a  logical  conse- 
-quence  the  majority  held  that  the  damages  recoverable 
included  whatever  of  injury  or  inconvenience  resulted  from 
the  structure  itself,  or  were  incidental  to  its  use.  This  rule 
opened  the  door  to  proof  of  every  injury  traceable  to  the  road 
or  its  operation,  and  was  said  to  be  that  "  however  the  damage 
may  be  inflicted,  provided  it  be  effected  by  an  unlawful  use 
of  the  street,  it  constitutes  a  trespass,  rendering  the  wrong- 
doer liable  for  the  consequences  of  his  acts."  Under  that 
rule  none  of  the  evidence  offered  was  inadmissible,  for  »t  all 
tended  to  show  how  far  and  in  what  manner  the  plaintiff  had 
been  injured  by  the  trespass.     But  the  then  minority  of  the 
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<50urt  favored  a  narrower  rule  of  damages.  Yielding,  as  in 
duty  bound,  to  the  authority  of  the  Story  Casey  they  admitted 
that  so  far  as  the  road,  by  its  construction  or  use,  took  or 
destroyed  or  impaired  the  abutter's  easement  of  light,  air  and 
access,  it  was  a  trespasser,  but  maintained  that  beyond  that, 
and  for  consequential  damages  which  did  not  touch  the  ease- 
ment or  invade  its  enjoyment,  it  was  not  a  trespasser,  but 
stood  under  the  protection  of  the  general  rule  freeing  it  from 
liability  for  any  incidental  injury  or  annoyance  resulting 
from  its  careful  and  lawful  operation.  But  even  that  restricted 
rule,  which  has  not  as  yet  received  the  sanction  of  the  court, 
appears  not  to  have  been  violated  upon  the  trial  of  this  action. 
The  judge  charged  "  that  nothing  is  recoverable  except  for 
interference  with  and  occupation  of  plaintiff's  light,  air  and 
access ; "  that  no  damages  could  be  recovered  for  negligence 
in  the  construction  or  operation  of  the  road  since  no  such 
cause  of  action  was  pleaded,  and  that  it  made  no  difference  in 
the  measure  of  damages  that  the  defendant  had  not  acquired 
title  by  condemnation  proceedings.  The  appellant  does  not 
complain  of  this  charge,  or  the  measure  of  damages  applied, 
but  does  complain  that  evidence  was  admitted  going  quite 
beyond  its  boundaries.     Wo  are  of  a  different  opinion. 

Objection  was  made  to  the  proof  that  since  the  building  of 
the  elevated  road  the  trade  and  business  of  Division  street 
had  fallen  off,  and  the  current  of  custom  had  largely  lessened 
in  volume  and  changed  in  character,  and  upon  the  ground 
that  injury  to  the  plaintiff  and  not  to  his  neighbors  was  alone 
material.  But  to  measure  and  appreciate  that  individual  loss, 
the  nature  and  extent  of  the  general  injury  was  necessarily  to 
be  considered.  To  ascertain  how  much  the  plaintiff  was 
harmed  by  the  impairment  of  his  easement  required  a  survey 
of  the  general  facts,  and  a  deduction  from  them  of  the  par- 
ticular and  special  damage  to  be  estimated.  The  evidence 
tended  to  show  that,  by  reason  of  the  falling  off  of  business, 
rental  values  on  the  street  had  seriously  diminished,  but  also 
established  that  this  result  was  due  in  part  to  a  tendency  of 
business  to  move  '*  up  town,"  with  which  the  elevated  roads 
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had  nothing  to  do.  How  much  of  the  diminution  of  rental 
values  waa  due  to  the  construction  and  operation  of  the 
elevated  roads,  and  what  part  of  that  portion  was  caused  by 
the  impairment  of  plaintiffs  easement,  was  the  problem  of 
damages,  and  could  only  be  solved  by  taking  into  view  the 
general  loss  and  its  nature  and  extent,  and  then  estimating 
out  of  it  the  part  or  share  suffered  by  the  plaintiff  from  the 
taking  or  impairment  of  his  easement. 

But  that,  it  is  said,  could  not  be  done  with  any  certainty  or 
precision,  and  left  the  jury  to  guess  and  speculate  in  reaching 
a  result.  It  is  often  the  case  that  damages  cannot  be  estimated 
with  precision  and  the  basis  of  accurate  calculation  is  wanting 
and  inadequate.  That  is  notably  true  in  many  cases  of  per- 
sonal in  juries.  Such  evidence  as  can  be  given  should  be 
given,  and  facts  naturally  tending  to  elucidate  the  extent  of 
loss  should  not  be  withheld.  But  when  all  the  proof  which, 
in  the  nature  of  the  case  is  fairly  possible  has  been  given,  the 
good  sense  of  a  jury  must  provide  the  answer,  and  it  is  no 
defense  that  such  judgment  involves  more  or  less  of  estimate 
and  opinion  having  very  little  to  guide  it.  That  criticism  has 
no  force  in  the  mouth  of  the  wrong-doer  when  all  reasonable 
data  have  been  furnished  for  consideration.  If  we  inquire 
further  into  the  details  of  the  injury  suffered  we  shall  find 
that  no  proof  was  objected  to  which  should  have  been  rejected 
even  under  the  narrower  and  more  restricted  rule  above  sug- 
gested. Smoke  and  gases,  ashes  and  cinders  affect  and  impair 
the  easement  of  air.  The  structure  itself  and  the  passage  of 
cars  lessen  the  easement  of  light.  The  drippings  of  oil  and 
water  and  possibly  the  fi-equent  columns  interfere  with  con- 
venience of  access.  These  are  elements  of  damage  even 
though  the  necessary  concomitants  of  the  construction  and 
operation  of  the  road,  and  not  the  product  of  negligence,  for 
they  abridge  the  land  owners'  easement,  and  to  that  extent,  at 
least,  are  subjects  for  redress  in  an  action  for  damages.  There 
remains  but  the  annoyance  of  noise  and  vibration  of  the 
buildings,  among  the  specific  injuries  mentioned  on  the  trial. 
But  no  objection  or  exception  selected  these  out  as  improper 
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elements  in  the  proof  of  damage,  and  the  question  which 
might  involve  the  diflEerence  of  opinion  among  us  is  not  here 
presented. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Kapallo  and  Pbckham,  JJ.,  not  voting. 

Judgment  affirmed. 


Elizabeth  Griffiths,  Respondent,  v.  Edward  A.  Morrison 
et  al.,  Appellants. 

Plaintiff  being  the  owner  of  two  lots,  Noa.  141  and  143,  each  twenty-two 
feet  wide,  on  a  street  in  the  city  of  New  York,  sold  and  conveyed  to 
defendants'  grantor  lot  148  by  metes  and  bounds  **  with  the  buildings 
and  improvements  thereon,*'  '*  together  with  all  and  singular  the  tene- 
ments, hereditaments  and  appurtenances  thereunto  belonging."  Lot 
141  adjoined  lot  143  on  the  east.  On  the  rear  of  lot  143,  at  the  time 
of  the  conveyance,  was  a  house,  the  front  and  rear  walls  of  which 
extended  five  feet  over  on  lot  141  to  the  western  wall  of  a  building  on 
that  lot  *  they  were  not  keyed  into  such  western  wall  and  the  timbers 
of  the  house  were  not  supported  thereby  but  rested  on  piers,  the  eastern 
rooms  of  the  house  had  this  wall  for  their  eastern  boundary  and  the 
plastering  was  placed  upon  or  directly  against  it.  In  an  action  of  eject- 
ment to  recover  possession  of  the  five  feet  so  occupied,  held,  that  the 
deed  did  not  convey  the  land  in  dispute,  but  only  so  much  of  the 
building  as  was  on  the  lot  described;  nor  did  it  give  the  gi-antee,  as  an 
easement  appurtenant  to  the  grant,  a  right  to  retain  possession  thereof 
and  to  use  the  said  exterior  wall  so  long  as  it  endured  as  a  wall  to  his 
house,  and  that,  therefore,  plaintiff  was  entitled  to  recover. 

There  were  also  a  privy,  hydrant,  etc.,  on  lot  141,  connected  with  the 
said  house  on  lot  143.  Held,  that  the  grantee  acquired  no  easement  for 
the  maintenance  thereof. 

By  the  word  *'  appurtenances  "  incorporeal  easements  or  rights  or  privileges 
will  alone  pass;  and  of  these  only  such  as  are  necessary  to  the  proper 
enjoyment  of  the  estate  granted. 

Hogers  v.  Sinsheimer  (50  N.  Y.  646)  distmguished. 

(Argued  May  10,  1887;  decided  June  7,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
upon  an  order  made  May  8,  1885,  which  affirmed  a  judgment 
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in  favor  of  the  plaintiff  entered  upon  a  verdict.  (Reported 
below,  36  Hun,  337.) 

This  was  an  action  of  ejectment. 

It  appeared  that  James  Wakely  was  formerly  the  owner 
of  two  lots  of  land  in  the  city  of  New  York,  known  as 
Nos.  141  and  143  West  Forty-ninth  street.  These  lots  were 
each  twenty-two  feet  front  and  rear,  and  one  hundred 
feet  four  and  one-half  inches  in  depth.  Mr.  Wakely  con- 
veyed them  to  the  plaintiff  by  deed,,  dated  November, 
1853.  By  deed,  dated  June,  1880,  the  plaintiff  conveyed  to 
Mary  Larkin,  afterwards  Laverick,'  the  lot  and  premises  143, 
and  the  latter  by  deed,  dated  April  1,  1882,  conveyed  the 
same  premises  to  the  defendant  Morrison.  In  the  deed  from 
the  plaintiff  to  Larkin  the  lot  was  described  as  twenty-two 
feet  front  and  rear  by  one  hundred  feet  and  four  and  one-half 
inches  in  depth,  and  was  conveyed  "  with  the  buildings  and 
improvements  thereon,"  "  together  with  all  and  singular  the 
tenements,  hereditaments  and  appurtenances  thereunto  belong- 
ing." It  appears  that  there  was  a  small  structure  built  upon 
the  rear  of  lot  141,  which  was  complete,  walls  and  all,  before 
a  kindred  structure  was  erected  upon  the  rear  of  lot  143. 
The  structure  upon  the  rear  of  141  did  not  cover  the  whole 
lot.  The  structure  upon  143  covered  not  only  the  rear  of 
that  lot,  but  extended  about  five  feet  over  the  line  of  lot  141 
and  up  to  the  west  wall  of  the  structure  erected  upon  141, 
and  the  west  wall  of  141  therefore  formed  the  easterly  wall 
of  the  structure  upon  143.  The  walls  of  the  structure  of 
143,  although  they  extended  to  the  westerly  wall  of  141,  were 
not  keyed  to  it,  and  the  beams  rested  on  piers.  The  principal 
controversy  was  as  to  the  right  of  the  defendant  under  his 
deed  to  occupy  the  five  feet  of  lot  141,  over  which  the  struct- 
ure upon  143  extends.  Upon  lot  141,  between  the  west  wall 
of  the  building  thereon  and  lot  143,  at  the  time  of  the  con- 
veyance by  plaintiff  aforesaid,  was  a  privy,  hydrant,  etc., 
connected  with  and  used  by  the  occupants  of  said  house  on 
lot  143.  Defendant  claimed  an  easement  for  the  maintenance 
of  said  structures. 
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James  J.  ThoToson  for  appellants.  On  the  severance  by 
respondent  of  the  tenements  141  and  143,  the  right  to  main- 
tain the  walls  of  the  rear  lionse,  and  also  the  use  of  the  yard 
as  conveyed,  passed  to  her  grantee,  and  thus  an  easement  in 
favor  of  the  tenement  granted  was  created,  and  the  tenement 
retained  by  the  respondent  became  charged  with  the  servi- 
tude. This  easement  was  appurtenant  to  the  respondent's 
grant.  {Rogers  v.  Sinsheimerj  50  N.  Y.  646 ;  Zampman  v. 
Milk,  21  id.  506 ;  Broom's  Maxims  Marg.  476.)  This  right 
to  maintain  and  enjoy  the  exterior  walls  of  the  house  carries 
with  it  the  right  to  occupy  the  space  between  the  boundary 
of  the  lot  and  the  exterior  wall  of  the  building.  {Rogers 
V.  Sinsheimer,  50  N.  Y.  648.)  This  easement  in  the 
land  and  in  the  cottage  wall  to  serve  as  an  exterior  wall  con- 
tinues "  so  long  as  the  wall  shall  stand."  {Rogers  v.  Sins- 
heimer, 50  N.  Y.  648 ;  Reiners  v.  Young,  38  Hun,  335.) 
The  appellants  have  an  easement  in  the  yard  for  the  use  of 
the  tenants  of  the  granted  house,  and  for  the  maintenance 
of  the  privy,  a  water-closet,  hydrant-leader,  etc.  {Doyle  v. 
Lord,  64  N.  Y.  437.)  The  easement  in  question  is  not  only 
created  by  grant,  but  it  is  an  apparent  and  continuous  ease- 
ment, and  would  pass  as  incident  to  the  grant  without  the 
woi-d  "  appurtenances."  {Parker  v.  Johnson,  68  N.  Y.  66 ; 
Rogers  v.  Si^islieimer,  50  id.  648.)  The  action  for  the  pos- 
session could  not  be  maintained;  the  appellants  enjoy  an 
easement  in  the  land  in  dispute  wholly  inconsistent  with 
actual  occupation  by  respondent.  {Wicklow  v.  Lane,  37 
Barb,  247 ;  Rogers  v.  Sinsheimer,  50  N.  Y.  649.) 

4S.  Jones  for  respondent.  The  defendant  has  no  rights  of 
easement.  {Grant  v.  Glose,  17  Mass.  141 ;  Parsons  v.  John^ 
son,  68  N.  Y.  62-70.)  There  is  no  actual  necessity  of  these 
walls  for  the  support  of  the  remaining  structure.  Actual 
necessity  is  the  controlling  element.  {Ogden  v.  Jennings,  62 
K  Y.  526-531.) 

Pbokham,  J.  The  deed  from  plaintiff  to  defendants'  grantor 
.conveyed  the  lot  No.  143  by  metes  and  bounds,  as  beingtwenty- 
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two  feet  wide  on  Forty-ninth  street,  and  the  same  width  in  the 
real",  and  100  feet  and  four  and  one-half  inches  deep.  This 
description  confessedly  does  not  embrace  the  five  feet  of  land  in 
question  which  are  within  the  area  of  lot  No.  141  on  the  east. 
The  defendant,  however,  claims  to  have  the  right,  in  the  nature 
of  an  easement,  to  retain  the  possession  of  this  strip,  although 
not  embraced  in  the  above  description,  because  the  house  on 
the  rear  of  his  lot  was  built  and  extended  over  these  five  feet 
on  the  lot  adjoining  it  on  the  east,  by  the  person  who  was  at 
the  time  the  owner  of  both  lots.  For  this  house  thus  extended 
towards  the  east  there  never  was  a  separate  and  exterior  east- 
ern wall,  but  its  front  and  rear  walls  were  simply  extended 
five  feet  over  the  line  until  they  met  the  western  wall  of  a 
house  built  on  that  adjoining  lot  but  not  up  to  the  western 
line  of  the  lot  within  the  said  limit  of  five  feet  and  some 
inches.  The  front  and  rear  walls  above  mentioned  were  not 
keyed  into  this  western  exterior  wall,  and  the  timbers  of  the 
the  house  did  not  rest  in  such  wall  but  were  supported  by 
piers.  This  wall  was  thus  made  the  east  wall  of  the  house, 
the  largest  part  of  which  was  built  on  the  lot  now  owned  by 
defendant,  and  the  plastering  was  placed  upon  or  directly 
against  it.  The  house  had  a  hall-way  through  its  center  witli 
rooms  on  each  side,  and  the  eastern  rooms,  of  course,  had  this 
wall  for  their  eastern  boundary.  Under  these  circumstances  the 
plaintiff  sold  to  defendants'  grantor  a  piece  of  land  described 
as  above,  "with  the  buildings  and  improvements  thereon, 
together  with  all  and  singular  the  tenements,  hereditaments 
and  appurtenances  thereto  belonging." 

Unless  the  defendant  has  the  right  to  retain  the  possession 
of  the  five  feet  and  the  right  to  use  the  exterior  wall  above 
described  as  a  wall  to  his  building  so  long  as  the  wall  shall 
endure,  the  plaintiff  has  established  her  right  to  the  premises,  and 
the  judgmen  t  award  i  ng  lier  possession  thereof,  must  be  affirmed. 

The  defendant  claims  to  have  established  his  right  under 
the  language  of  the  deed  last  above  quoted. 

The  description  in  the  deed  of  the  amount  of  the  land  con- 
veyed IS  minute  and  definite,  even  to  a  half  inch,  and  the 
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deed  conveys  "the  buildings  and  improvements  thereon." 
Does  this  language  include  the  right  to  retain  possession  of 
this  five  feet  in  controversy  while  that  western  extension 
wall  endures,  and  to  use  such  wall  as  the  eastern  extension 
wall  of  the  defendant's  house  ?  It  is  the  building  and  improve- 
ments on  the  land  which  is  most  accurately  and  minutely 
described,  that  are  conveyed.  There  is  no  suggestion  of  mis- 
take of  measurement  in  the  amount  of  land  intended  to  be 
convoyed,  and  yet  a  piece  of  land,  five  feet  in  addition  to  that 
which  was  actually  conveyed  and  out  of  a  total  of  only  twenty- 
two  feet,  is  thus  called  for  to  furnish  this  easement  to  defend- 
ant's premises.  We  think  that  the  language  conveys  only 
that  part  of  the  building  which  is  on  the  land  described  and 
that  no  right,  such  as  is  claimed  by  the  defendant,  exists  upon 
or  in  relation  to  the  land  not  conveyed  and  which  belongs  to 
plaintiff.  Such  we  think  is  the  clear  intention  to  be  deduced 
from  the  language  used  and  from  the  situation  of  the  parties. 
The  defendant  can  easily  build  up  a  wall  on  the  easterly  side 
of  his  premises  which  will  then  keep  the  building  thereon  in 
^ood  condition,  although  the  effect,  of  course,  will  be  to 
somewhat  diminish  the  size  of  the  whole  building  as  to  width. 
The  defendant  will  still  liave  all  that  was  conveyed  to  his 
grantor,  viz.,  the  building  and  improvements  which  were  on 
the  land  actually  conveyed. 

But  the  defendant  claims  that  his  right  can  be  founded 
upon  the  other  clause  of  the  deed  which  conveys  the  land 
thus  specifically  described,  "together  with  all  and  singular 
the  tenements,  hereditaments  and  appurtenances  thereto 
belonging  or  in  anywise  appertaining. '^  It  is  claimed  that 
this  right  to  use  the  western  extension  wall  as  long  as  it 
endures,  and  also  the  space  for  the  front  and  rear  walls,  is  an 
easement  which  is  appurtenant  to  the  grant  of  the  twenty -two 
feet  of  land  "  with  the  buildings  and  improvements  thereon," 
which  building  defendant  says  cannot  exist  as  a  building  unless 
the  front  and  rear  walls  are  permitted  to  stand,  and  they 
cannot  stand  unless  permitted  to  occupy  the  land  on  which 
they  stand. 
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It  must  be  remembered  that  the  parties  have  respectivelj 
granted  and  received  all  of  the  land  that  was  intended. 
There  has  been  no  mistake  made  about  the  quantity  thereof. 
The  grantee  received  and  the  grantor  conveyed  only  twenty- 
two  feet  in  width.  Each  of  course  knowing  that  five  feet  of 
the  width  of  the  building  ran  over  and  upon  land  not  con- 
veyed. If  there  had  been  any  thought  of  conveying  that 
portion  of  the  house  which  stood  on  land  not  conveyed,  or  of 
erecting  any  easement  upon  the  land  not  conveyed  in  the 
nature  of  a  right  of  support  for  the  walls  of  the  building,  I 
think  language  would  have  been  used  which  would  have  made 
it  plain  that  such  was  the  intention.  By  the  word  *^  appur- 
tenances "  incorporeal  easements  or  rights  or  privileges  will 
alone  pass  and  of  these  only  such  as  are  necessary  to  the  proper 
enjoyment  of  the  estate  granted.  {Off den  v.  JenningSy  62 
N.*  Y.  526.) 

I  think  the  estate  granted  was  a  lot  of  land  twenty-two  feet 
wide  and  such  building  as  was  on  that  lot,  but  the  estate  did 
not  extend  to  any  portion  of  that  building  which  was  outside 
of  and  beyond  such  lot.  It  was  not  necessary  in  order  to 
enjoy  the  estate  granted,  that  there  should  exist  an  easement 
in  the  shape  of  an  appurtenance  to  such  estate,  which  was  not 
directly  necessary  to  its  proper  enjoyment  and  was  no  more 
than  a  mere  convenience,  and  in  eflEect  simply  an  enlargement 
of  the  grant.  By  building  the  extension  wall  on  his  own 
land  the  defendant  can  have  the  full  enjoyment  of  everything 
that  has  been  conveyed  to  him. 

He  cites  as  the  main  authority  for  his  contention  the  case 
of  Rogers  v.  SinsheiTner  (50  N.  Y.  646).  But  the  cases  are 
clearly  distinguishable.  In  the  Bogers  Case  the  original 
owner  had  built  two  houses  on  two  lots  with  a  party  wall 
eight  inches  thick  between  them  which  served  as  a  support 
for  the  beams  of  each  house.  On  the  same  day  he  sold  the 
houses  by  two  deeds  to  two  different  parties,  conveying  the 
easterly  lotto  A.,  the  plaintiff's  grantor,  and  the  westerly  lot 
to  B.,  the  defendant's  grantor,  the  deed  to  the  latter  by  a 
description  which  located  the  division  line  so  as  to  throw  the 
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party  wall  and  two  inches  of  land  on  the  westerly  side  thereof 
within  the  plaintiflPs  lot.  The  plaintiff  recovered  a  judgment 
which  was  reversed  at  General  Term  and  such  reversal  affirmed 
here.  It  was  placed  on  the  ground  that  as  it  was  a  party  wall 
which  at  the  time  of  the  conveyance  served  as  a  support  for 
the  beams  of  the  house  erected  on  the  lot  then  belonging  to 
defendant,  the  premises  were  obviously  charged  with  the  ser- 
vitude of  having  the  beams  of  the  house  rest  in  the  wall,  and 
the  wall  remain  as  an  exterior  wall  for  defendant's  house  so 
long  as  the  building  should  endure.  Thus  we  have  the  fact 
of  a  party  wall  and  an  actual  existing  support  therein  for  the 
beams  of  each  house  and  the  right  to  the  use  of  it  as  an 
exterior  wall.  Again  there  was  a  space  of  but  two  inches 
beyond  the  party  wall  which  plaintiff  claimed,  and  that  space 
was  so  short  as  to  prevent  the  idea  being  formed  that  there 
was  an  intention  by  such  conveyance  to  terminate  the  character 
of  the  wall  and  the  right  of  defendant  to  rest  his  beams  upon 
it.  Such  right  of  support  existing  carried  with  it,  of  course, 
the  right  to  occupy  this  space  of  two  inches  between  the 
easterly  boundary  of  defendant's  lot  and  the  wall,  with  the 
timbers  which  were  to  be  supported  in  the  wall. 

In  the  case  at  bar  there  was  no  party  wall  and  no  support 
and  no  right  of  support  for  the  beams  of  defendant's  house. 
The  exterior  wall  of  an  existing  house  had  simply  been 
utilized  as  being  partition  enough  between  the  houses,  and  na 
part  of  it  was  used  for  a  support  of  any  of  the  timbers  of 
the  house  in  question,  and  this  wall  was  five  feet  from  the 
line  of  the  premises  which  were  actually  conveyed  to  the 
defendant. 

The  character  of  the  easement  claimed  by  defendant,  in 
effect,  does  not  differ  from  the  claim  of  the  fee  to  the  five 
feet,  for  the  right  to  occupy  the  space  with  the  front  and 
rear  walls,  and  to  have  the  western  wall  of  the  other  building 
serve  as  the  eastern  exterior  wall  of  defendant's,  requires  in 
its  exercise  the  actual  and  exclusive  possession  of  that  amount 
of  land,  although  it  was  never  conveyed  to  defendant.  There 
is  no   intention   to  make   a   conveyance   of  any  such  right 
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expressed  in  the  deed,  and  there  is  nothing  in  the  Rogers 
Case  which  compels  or  authorizes  us  to  imply  such  an  inten- 
tion. We  have  looked  at  the  other  ca^es  cited  by  defendant's 
eounsel,  but  they  plainly  have  no  application. 

What  lias  been  said  in  regard  to  the  claim  of  defendant  as 
to  the  five  feet,  applies  with  stronger  force  to  the  alleged 
easement  for  the  maintenance  of  the  privy,  hydrant,  etc. 
This  alleged  claim  is  plainly  untenable,  as  not  being  in  any 
sense  an  appurtenant  to  the  land  conveyed,  not  necessary  to 
its  enjoyment,  and  scarcely  even  more  convenient. 

The  judgment  should  be  afSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Asa  Ellwood  et  al.,  Appellants,  v.  Albert  Northrup, 
Respondent. 

The  requirements  of  the  statute  in  reference  to  the  sale  of  an  infant's  real 
estate  must  be  strictly  pursued  in  order  to  validate  such  a  sale. 

The  burden  is  upon  one  claiming  under  a  title,  acquired  at  such  a  sale, 
CO  establish  by  affirmative  evidence  that  every  requirement  necessary  to 
give  jurisdiction  has  been  complied  with;  there  is  no  presumption  of 
comphance  in  the  absence  of  proof. 

In  an  action  of  ejectment  defendants  claimed  title  under  a  conveyance  in 
p'-oceedings  under  the  Revised  Statutes  providing  for  the  sale  of 
real  estate  belonging  to  infants.  (2  R.  8.  194,  §  167,  et  seq.)  The 
only  proof  of  compliance  with  the  statute  was  of  the  presentation  of  a 
petition  to  the  county  judge  for  a  sale  and  appointment  of  a  special 
guardian,  the  appointment,  the  execution  by  the  guardian  of  a 
bond  and  the  approval  thereof.  No  reference  to  a  master  or  referee  to 
inquire  into  the  merits  of  the  application  as  required  (§  175)  was  proved, 
or  that  the  court  was  informed  of  the  situation  and  value  of  the  land, 
the  reason  for  its  sale,  the  name  of  the  intended  purchaser,  the  price  to 
be  paid  or  the  manner  of  payment;  nor  was  it  shown  that  a  sale  was 
ordered  or  the  contract  of  sale  confirmed  (§g  177,  178).  Ileld^  that  a 
valid  sale  was  not  established  and  the  purchaser  acquired  no  title  under 
the  conveyance. 

Defendant  also  claimed,  by  adverse  possession  for  more  than  twenty  years, 
under  a  claim  of  title  founded  on  a  deed  from  W.,  executed  in  1856. 
The  premises  were  originally  part  of  a  farm  purchased  by  L.,  but  con- 
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veyed  to  W.  in  trust  for  the  "sole  use,  benefit  and  behoof"  of  L. 
The  latter  died  in  1846,  leaving  a  will  executed  in  1889,  by  which  he 
devised  a  portion  of  the  farm  to  his  daughter  P.,  for  life,  remainder  to 
her  male  heirs.  By  the  will  provision  was  made  for  payment  of  a 
mortgage  on  the  farm  by  applying  thereon  moneys  due  the  testator 
upon  a  larger  mortgage  held  by  him.  W.  was  one  of  the  executors  of 
said  will  A  division  of  the  farm  was  made,  with  the  assent  of  W. , 
among  the  devisees,  and  the  premises  in  question  were  set  off  to  P. , 
who  took  possession  and  was  in  possession  at  the  time  of  the  execution 
of  the  deed  by  W.  P.,  died  in  1870.  W.  was  held  by  the  trial  court 
to  have  been,  at  the  time  of  the  execution  of  his  deed,  a  mortgagee  in 
possession,  upon  evidence  to  the  effect  that  there  was  found  among  his 
papers  after  his  deatli  the  mortgage  upon  the  farm  with  an  indorse- 
ment thereon  signed  by  B.,  the  then  holder,  dated  in  1843,  acknowledg- 
ing the  receipt  of  one  dollar  in  full  discharge  thereof,  also  an  assign- 
ment of  the  mortgage  from  B.  to  W.,  dated  in  1842,  but  acknowledged 
on  the  same  day  the  discharge  was  executed.  It  did  not  appear  that 
W.,  ever  entered  into  possession  of  the  property  or  claimed  to  hold  it 
by  virtue  of  the  mortgaare  or  by  any  other  right  or  tenure.  The  mort- 
gage referred  to  in  the  will  as  the  source  of  payment  of  B.'s  mortgage 
was  satisfied  of  record,  on  the  day  after  the  date  of  the  discharge. 
W.,  settled  his  accounts  as  executor  without  any  claim  of  any  indebt- 
edness to  him  on  account  of  payment  of  the  mortgage.  Held,  that  the 
decision  of  the  trial  court  was  error;  that  the  grantee  of  W.  took  no 
interest  under  his  deed,  because  it  was  void  under  the  statute  by  reason 
of  the  adverse  possession  of  P.,  at  the  time  of  its  execution  and  because 
at  that  time  W.  had  no  possession  of  the  premises  or  mortgage  thereon. 

(Argued  May  10,  1887;  decided  June  7,  1887.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  April  21,  1885,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Denis  O^Brien  for  plaintiflfe.  The  deed  from  Watson  to 
Walrath,  construed  in  connection  with  the  declaration  of  trust 
from  Walrath  to  Leib,  operated  to  vest  the  entire  estate,  both 
legal  and  equitable,  in  Leib.  {Rawson  v.  Lampman^  5  N.  Y. 
456 ;  Treddmell  v.  Archer^  76  id.  196 ;  Van  Uagan  v.  Van 


174  Eij.wooD  et  al.  v,  Northrufw  [June, 


Statement  of  case. 


Hensselaer^  18  Johns.  420 ;  Hoffers  v.  Smith,  47  N.  Y.  324 ; 
Dickson  V.  Hice,  16  Hun,  422,  424 ;  Ravhitschek  v.  Blank, 
80  N.  Y.  478 ;  Hogers  v.  Knedand,  10  Wend.  219 ;  HiU  v. 
Miller,  3  Paige,  254 ;  Payne  v.  Jones,  76  N.  Y.  275 ,  Peyser 
V.  McCormack,  7  Hun,  300 ;  3  E.  S.  [7th  ed.]  2326,  §§  6,  7; 
id.  2180,  2181,  §§45-55;  2  id.  [Ist  ed.]  134,  135,  §§  6,  7; 
Cook  V.  Barr,  44  N.  Y.  156;    Duke  of  Cumberland  v. 
Graven,    9    Barb.    595;    Corse  v.   Leggett,   25   Barb.   390; 
Wright  V.  Dox^glass,  7  N".  Y.  564 ;  Yemon  v.  Yemon,  53  id. 
851;  MaHiny.Funk,U\^.\Z\,\^\\  1  id.  [Ist ed.] 727, 728, 
§§  45,  55,  47,  49 ;  1  id.  729,  §  60 ;  3  id.  [7th  ed.]  2182,  §§  59, 
60 ;  Bennett  v.  Oarlock,  10  Hun,  328 ;  Foster  v.  Coe,  4  Lans.  53 ; 
Tobias  V.  Ketcham,  32  N.  Y.  319;  People  v.  Robinson,  29 
Barb.  77 ;  Duvall  v.  Eng.  Church,  53  N.  Y.  500 ;  Marvin 
V.  Smith,  46  id.  471 ;  Oalleo  v.  ^a^Z^,  1  T.  &  C.  124 ;  White 
V.  Howard,  52  Barb.  316;  Cb^*<?  v.  PlaU,  98  N.  Y.  35; 
Selden  v.  Yermilyea,  3  id.  526 ;  1  Barb.  58 ;  Adams  v.  Perry, 
43  id.  456,  487, 496 ;  Hagerty  v.  Hagerty,  9  Hun,  175.)    The 
trust  attempted  to  be  created  was  invalid  and  the  absolute 
title  was  vested  in  Leib.      (1  R.  S.   [1st  ed.]  728,  §  55; 
3  id.  [7th  ed.]  2181,  §  55 ;  Anderson  v.  Mather,  44  N.  Y. 
258 ;  Hotchkiss  v.  Elting,  36  Barb.  38 ;  Wright  v.  Douglass, 
7  N.  Y.  564 ;  Cushney  v.  Henry,  4  Paige,  345 ;  Bennett  v. 
Oarlock,  10  Hun,  328,  338 ;  Fisher  v.  Hall,  41  N.  Y.  424 ; 
Bawson  v.  Zampman,  5  id.  456  ;  3  R.  S.  [7th  ed.)  2188.  §  74 ; 
2181,  §  49 ;  iV.  Y.  Dry  D.  Co.  v.  Stillman,  30  N.  Y.  174, 191, 
194 ;  Clark  v.  Crego,  47  Barb.  599,  614 ;  Smith  v.  Bowen, 
35  N.  Y.  83,  87;  Fellows  v.  Heermans,  4  Lans.  231,  238; 
Maurice  v.  Maurice,  43  N".  Y.  364 ;  White  v.  Howard,  62 
Barb.  316;  Gerard's  Titles,  277;  Revisers'  Notes,  3  R.  S. 
[2d  ed.]  583 ;  Siemon  v.  Schurck,  29  N.  Y.  598,  610,  61 1.)    By 
the  will  of  Leib  an  estate  for  life  was  devised  to  Peggy  Ellwood, 
with  remainder  to  the  male  heirs  of  her  body.     {Crosby  v. 

Wendell,  6  Paige,  548 ;  Rosehoom  v.  Roseboom,  81  N.  Y.  356, 
357 ;  SoutherlandY.  Oesner,  27  Hun,  282  ;  BHven  v.  Seymour, 

88  N.  Y.  469 ;  Phillips  v.  Davies,  92  id.  199  ;  3  R/  S.  [7th 
ed.]  2180,  §  47;  Jennings  v.  Conboy,  73  N.  Y.   236,   28Y; 
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Wright  V.  Douglass^  7  id.  564 ;  In  re  Graig^  1  Barb.  33 ; 
Taggart  v.  Murray^  53  N.  T.  233 ;  Van  Nostrand  v,  Moore^ 
52  id.  12 ;  Van  Veckten  v.  Keator^  63  id.  52 ;  Trustees  of 
Kellogg^  16  id.  84 ;  Sweet  v.  Ghasey  2  id.  73  ;  Everett  v.  Ever- 
etty  29  id.  39,  83  ;  Clark  v.  Luj>p,  88  id.  228  ;  3  R.  S.  [7th 
ed.]  2175,  2176,  §§  7-13;  4  Kent's  Com.  197,  202;  2  Wash, 
on  Real  Estate  [4th  ed.],  547 ;  Moore  v.  Idttel,  41  id.  66 ; 
Livingston  v.  Oreen,  52  id.  118, 119  ;  Chism  v.  Eeithy  1  EEun, 
589;  Drake  v.  Lawrence^  19  id.  112;  SheHdan  v.  House^  4 
Keyes,  569  ;  Bennett  v.  Oarlook,  10  Hun,  337-339  ;  3  R.  S. 
[7th  ed.],  2205,  §  1 ;  Kdly  v.  KeH/y^  6  Lans.  443  ;  Guernsey 
V.  Guernsey,  36  N.  Y.  267;  Taggart  v.  Murray,  53  id.  233; 
y<?rry  v.  Wiggins,  47  id.  512 ;  Hagerty  v.  Hagerty,  9  Hun, 
175 ;  Po5^  V.  iZbv^,  33  N.  Y.  593 ;  Butler  v.  BuUer,  3 
Barb.  Ch.  305 ;  Mason  v.  Jones,  2  Barb.  231 ;  Dubois  v.  Ray^ 

35  N.  Y.  162 ;  Smith  v.  Edward,  88  id.  102 ;  ^d?a?7w  v. 
Perry,  43  id.  487,  488  ;  Heermans  v.  Robertson,  64  id.  332 ; 

Fa7i  Schuyver  v.  Mulfurd,  59  id.  426 ;  Harrison  v.  Harrison, 

36  id.  543 ;  Schettler  v.  Smith,  41  id.  328  ;  Post  v.  ^(?i?«r,  33 
id.  593;  30  Barb.  313;  Parks  v.  Parks,  9  Paige,  108; 
Haxtun  v.  Cl>r«<5,  2  Barb.  Ch.  507 ;    Van  Vechten  v.  Van 

Vechten,  8  Paige,  105  ;  Vail  v.  Vail,  7  Barb.  227 ;  James  v. 
Bea^Uy,  14  Hun,  521;  .De  Kay  v.  Irving,  5  Denio,  646 ; 
Hawley  v.  James,  16  Wend.  60 ;  Zangr  v.  Ropke,  5  Sand.  363 ; 
ifa/'^m  v.Jf/ar^m,  15  Week.  Dig.  233;  3  R.  S.  [7th  ed.], 
2180,  §§  47,  49 ;  Selden  v.  Vermilyea,  3  N.  Y.  526 ;  Fisher 
V.  HaU,  41  id.  417;  3  R.  S.  [7th  ed.],  2177,  §  28;  Moore  v. 
Zittel,  41  N.  Y.  66 ;  Barber  v.  Gary,  11  id.  401.)  The  juris- 
diction to  sell  infants'  estates  is  a  special  statutory  one,  and  can 
only  be  exercised  in  the  manner  directed  by  the  statute.  Every 
requisite  of  the  statute  must  be  complied  with  or  no  title  will 
pass.  {Battell  v.  Torrey,  65  N.Y.  294;  Stillwell  v.  Swartout,  81 
id.  109 ;  In  re  Valentine,  72  id.  184;  Howell  v.  Mills,  53  id. 
322 ;  People  v.  Ilulburt,  46  id.  110 ;  Stiles  v.  BeemxMi,  1  Lans. 
90 ;  4  Wall.  435 ;  13  Wend.  465  ;  4  Hill,  76 ;  17  Barb.  202  ;  50 
N.  Y.  13 ;  34  Barb.  106 ;  4  N.  Y.  257 ;  6  Hill,  415 ;  1  Edw. 
Ch.  507 ;  32  Barb.  49 ;  1  Hill,  130 ;  7  Hun,  557 ;  3  R.  S. 
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[6tli  ed.]  201,  §  118;  Code  Civ.  Pro.,  §  2354;  Rea  v. 
McEachron^  13  Wend.  465.)  In  order  to  pass  the  infants' 
title,  the  deed  must,  on  its  face,  purport  to  be  the  act  and  the 
deed  of  the  infants  by  their  guardian,  and  be  executed  in 
their  names  by  him,  or  it  must  purport  to  be  the  deed  of  the 
special  guardian  and  executed  by  him  as  such.  {HyaU  v. 
Seeley,  11  N.  Y.  52 ;  Cole  v.  Oromley,  76  id.  527 ;  Briggs  v. 
Partridge,  64  id.  357;  Spencer  v.  Field,  10  Wend.  88; 
Towmend  v.  Orcutty  4  Hill,  351 ;  Stone  v.  Wood^  7  Cow.  453 ; 
Cruyon  V.  Lewis,  7  Wend.  26 ;  Sherman  v.  If.  T.  C.  R.  E. 
Co,,  22  Barb.  239;  Towmend  v.  Cornifig,  23  Wend.  435; 
I/i  re  Windle,  2  Edw.  Ch.  585  ;  Moss  v.  Livingston,  4  N.  Y. 
208 ;  De  Witt  v.  Walton,  9  id.  571  ;  Pech  v.  Gardner,  9  Hun, 
704 ;  Kierstead  v.  Orange  cfe  A.  R.  R.  Co,,  69  N.  Y.  343 ; 
Laws  of  1872;  chap.  524,  §  1.)  As  no  order  of  confirmation 
was  made,  the  infant's  title  did  not  pass.  It  is  only  when  the 
sale  has  been  confirmed  by  the  court  that  the  title  of  the  infant 
is  divested  by  the  deed.  (3  R.  S.  [6th  ed.]  201,  §  122 ;  Rea. 
V.  McEachron,  13  Wend.  465 ;  Atkins  v.  Kimran,  20  id. 
241,  249 ;  TerwUliger  v.  Brown,  59  Barb.  9,  14 ;  44  N.  Y. 
237 ;  Rex  v.  CroJce,  1  Cowp.  26 ;  Jackson  v.  Shepard,  7  Cow. 
88;  Battell  v.  Torrey,  65  K  Y.  294,  297  ;  Sharp  v.  Johnson^ 
4  Hill,  92 ;  In  re  Valentine,  72  N.  Y.  184,  187 ;  Rogers  v. 
Dill,  6  Hill,  415 ;  BaiMl  v.  Burrill,  50  N.  Y.  13 ;  Onder- 
dank  v.  MoU,  34  Barb.  106 ;  Newell  v.  Wheeler,  48  N.  Y. 
486;  Hopkins  v.  Mason,  61  Barb.  469  ;  Stiles  v.  Beeman^  1 
Lans.  90 ;  Baker  v.  Lorillard,  4  N.  Y.  257 ;  People  v.  Hvl- 
hurt,  46  id.  110,  113;  Guest  v.  City  of  B.,  79  id.  624; 
Roukendorf  v.  Taylor,  4  t*et.  349 ;  Doughty  v.  Hope,  3  Den. 
595;  Tliatcher  v.  Powell,  6  Wheat.  119;  Jackson  v.  Ikteyy 
7  Wend.  148;  Bunner  v.  Eastman,  50  Barb.  639;  HiUon 
V.  Bender,  69  N.  Y.  76,  81,  83.)  The  recitation  in  the 
order  appointing  a  special  guardian,  that  it  appeared  there 
was  a  reasonable  ground  for  the  sale  of  the  real  estate, 
did  not  show  that  the  matter,  had  been  investigated  by 
the  court.  (3  R.  S.  [6th  ed.]  201,  §§  114,  119,  121; 
Code  of  Civ.  Pro.   §   2348.)     All   instruments  and  deeds 
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purporting  to  have  been  executed  on  behalf  of  infants, 
which  do  not  take  eflEect  by  delivery  of  their  hands,  are 
absolutely  [void,  because  an  infant  cannot  delegate  a  naked 
authority.  (Zouch  v.  Parsons^  3  Burr.  1794;  Conroe  v. 
Birdsaly  1  Johns.  Oh.  127;  Fonda  v.  Van  Ilom^  1& 
Wend.  631 ;  Staffm^d  v.  Hoof,  9  Cow.  626 ;  Bool  v.  Mia^ 
17  Wend.  119,  130,  131 ;  Fly  v.  Ehle,  3  N.  Y.  508 ;  Kain 
V.  PosUey^  2  Edm.  Sel.  C.  132;  Gallatian  v.  Cunningham^ 
8  Cow.  362;  2  Coke's  Litt.  Conf.  Y.  pi.  5 ;  5  Viner  Abbr. 
389,  390;  Tit.  Conf.  Y.  pi.  5 ;  7  Wait's  Act.  &  Def.  137; 
WUlard  v.  HewleU,  19  Wend.  301 ;  Goodaell  v.  My^s^  3 
id.  480 ;  Walsh  v.  Powers^  43  N.  Y.  23 ;  Jackson  v.  Burchin, 
14  Johns.  124;  Voorhis  v.  Voorhis^  24  Barb.  150;  Jackson 
V.  Ca/rpenteVy  11  Johns,  539;  Ghapin  v.  Shafer^  49  N.  Y. 
407 ;  3  id.  508 ;  3  R  S.  [7th  ed.]  2194  §  137 ;  Morss  v.  Vos- 
hurghy  57  Barb.  243.)  The  trial  court  was  correct  in  its 
conclusions  that  the  defendant  was  not  entitled  to  protection 
as  a  hona  fide  purchaser  without  notice  of  plaintiflPs  claim. 
(3  R.  S.  [7th  ed.]  2215,  §  1 ;  TrusUes  v.  WheeUr,  61  N.  Y. 
89 ;  Depeyster  v.  HUdreth^  2  Barb.  Ch.  110 ;  Hooker  v. 
Pierce^  2  Hill,  650 ;  Ackerman  v.  Hunsicker^  85  N.  Y.  43 ; 
Corse  V.  LeggM,  25  Barb.  390 ;  Decker  v.  Boice,  83  N.  Y. 
215 ;  Smyth  v.  Knick.  Ins.  Co.,  84  id.  589 ;  Voreleck  v.  Bue^ 
50  Barb.  302 ;  Bacon  v.  Van  Schoonhoven,  87  N.  Y.  446 , 
Acer  V.  Westcott,  46  id.  384,  392 ;  GUhert  v.  Peteler,  38  id. 
165 ;  Chautauqua  Bk,  v.  Risley^  4  Denio,  480 ;  Jackson  v. 
Parkhurst^  9  Wend.  209 ;  Jumd  v.  Jurael^  7  Paige,  591 , 
Tuttle  V.  Jacksouy  6  Wend.  213 ;  Neesmne  v.  Clarkson^  1 
Hare,  162,  163 ;  Brush  v.  Ware,  15  Pet.  93;  McBurney  v. 
CvMer^  18  Barb.  203 ;  Cuyler  v.  Bradt^  2  Caines,  C.  326 , 
Briggs  v.  PaJmer,  20  Barb.  392 ;  Briggs  v.  Davis,  20  N.  F. 
16 ;  51  id.  646 ;  Demeyer  v.  Legg,  18  Barb.  14.) 

John  Lansing  for  defendant.   The  proceedings  for  the  sale 

of  the  infant's  interest  in  the  real  estate  were  valid.     (2  R.  S. 

194, 195,  §§  170, 171, 172, 174, 175, 177, 178  ;  3  R.  S.  [6th  ed.] 

201,  §§  114, 115, 116,  118,  119  ;  Laws  of  1814,  chap.  108,  §  1 ; 
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Laws  of  1815,  chap.  106,  §  1  ;  Chancery  Rules,  1830,  Nos.  158, 
169,  160 ;  Cole  v.  Oourley,  79  N.  Y.  527-535 ;  In  re  Hazard, 
S  Paige,  365  ;  In  re  Mcllvanis,  15  Abb.  91 ;  2  R.  S.  54,  §  12 ; 
3  R.  S.  [6th  ed.]  55,  §  13.)  Walrath  had  a  right  to  liold  the 
title  and  retain  possession  until  he  was  fully  paid  for  all  he 
liad  advanced.  The  deed  was  in  fact  a  mortgage.  {Stoddard 
V.  Whitney,  46  N.  Y.  627-632 ;  Carry.  Carr,  52  id.  251-258 ; 
Brumfield  v.  JSoutaU,  24  Hun,  451  ;  Corse  v.  Leggett,  25 
Barb.  389.)  By  the  payment  and  assignment  of  the  Depau 
mortgage  to  Walrath  while  he  was  in  possession  of  the 
premises  he  became  a  mortgagee  in  possession,  and  had  the 
right  to  retain  -  possession  until  he  was  paid  his  advances. 
(I  Jones  on  Mort.  715  ;  Euhiell  v.  MouUon,  53  N.  Y.  225; 
Van  i>iiyne  v.  Thayre,  14  Wend.  233';  Chase  v.  Peck,  21 
N.  Y.  586;  Kortright  v.  Cady,  id.  343-365;  Mad,  Ave. 
JS,  Ch.  V.  Oliver  St.  B.  Ch  ,  73  id.  82-94 ;  RoUnsonx.  Ryan, 
25  id.  320  ;  Ross  v.  Boardman,  22  Ilun,  527-530 ;  Beach  v. 
Cook,  S8  N.  Y.  508  ;  Griffiin  v.  Z.  I  R.  R.  Co.,  101  id.  348- 
351.)  The  deed  from  Watson  to  Walrath  in  connection  with 
the  writing  between  Walrath  and  Lieb,  did  not  vest  the  legal 
title  to  the  land  conveyed  in  Gasper  I.  Lieb.  (2  R.  S.  134, 
I  6  ;  3  R.  S.  [6th  ed  ]  141,  §  6  ;  Laws  of  1860,  chap.  322; 
Cook  V.  Barr,  44  N.  Y.  156-161;  Wrighi,  v.  Douglass,  7 
id.  564-568;  1  Wood's  Conveyancing,  630;  Yelverton 
Case,  37  EHz.  B.  R.  5,  6;  22  Viner,  216,  217;  N.  T. 
Dry  Dock  Co,  v.  Stiltman,  30  N.  Y.  174-192.)  The  title  to 
the  land  conveyed  by  Watson  to  Walrath  passed  by  the  deed 
absolutely  to  Walrath.  Lieb  had  no  legal  title  to  the  same. 
(1  R.  S.  728,  §§  51,  52  ;  2  R.  S.  [6th  ed]  1105,  8§  51,  52 ; 
Oarfield  v.  Hatmaker,  15  N.  Y'.  475  ;  Hurst  v.  Harper,  14 
Hun,  280 ;  EverettY.  EvereU,  48  N".  Y.  218 ;  Davis  v.  Ora/oes, 
29  Barb.  480:  Woodhully.  Osborne,  2  Edw.  Ch.  614-619; 
Reitz  V.  Reitz,  80  N.  Y.  538-542 ;  Simmon  v.  Schurck,  29 
id.  598-610 ;  Norton  v.  Stone,  8  Paige,  222-225.)  The  con- 
veyance to  Walrath  being  absolute  on  its  face,  and  the  defend- 
ant having  purchased  the  premises  and  actually  paid  the 
<Jonsideration  money  without  notice  of  the  rights  of  the  plaint- 
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iflEs  or  their  ancestor,  defendant's  title  is  perfect.  (  WAiibeck 
V.  Kaney  1  Paige,  202-208 ;  Orimatone  v.  Carter ^  3  id.  421- 
438 ;  Mill8  v.  Comstock,  5  Johns.  Ch.  214 ;  Tarball  v.  Weaty 
86  N.  Y.  280  ;  Stoddard  v.  Eotton,  5  Bosw.  878 ;  1  R.  S. 
730,  §  64 ;  2  R.  S.  [6th  ed.]  1110,  §  64.) 

KuGEB,  Oh.  J.  This  was  an  action  of  ejectment  to  recover 
an  undivided  three-fifths  part  of  a  parcel  of  one  hundred  and 
thirty  acres  of  land  in  Jefferson  county,  by  the  male  heirs  of 
one  Peggy  Ellwood. 

The  plaintiffs  claim  to  have  acquired  title  to  such  land 
under  the  will  of  tlieir  grandfather,  Casper  J.  Lieb,  who  died 
in  March  1846.  By  such  will  Lieb  devised  to  his  daughter, 
Peggy  Ellwood,  one  hundred  and  thirty  acres  of  land,  being 
part  of  a  farm  of  three  hundred  and  twenty-five  acres  pur- 
chased by  him  of  Eli  Watson,  the  conveyance  of  which  was 
made  to  Adam  W.  Walrath  in  "  trust  for  my  sole  use,  benefit 
and  behoof."  The  demise  was  to  said  daughter  "for  and 
during  her  natural  life,  in  trust  for  the  male  heirs  of  her  body 
to  have  and  to  hold  the  same  from  and  after  the  death  of  their 
said  mother  Peggy."  The  remainder  of  the  farm  was  devised 
to  his  daughter  Mary,  wife  of  said  Adam  W.  Walrath,  sub- 
stantially upon  the  same  terms  and  conditions  as  attended  the 
devise  to  Peggy.  By  the  will  which  was  originally  executed 
in  1839,  provision  was  made  for  the  payment  of  a  mortgage 
upon  the  farm  for  $1,500  held  by  one  Depau,  by  applying 
thereon  moneys  duo  the  testator  from  one  Brown,  upon  a 
mortgage  held  by  him  against  Brown,  for  a  larger  sum. 

Adam  W.  Walrath  was  made  one  of  the  executors  of  the 
will  and  he,  after  the  death  of  Lieb,  entered  upon  the  per- 
formance of  his  duties,  and,  so  far  as  appears,  fully  adminis- 
tered the  estate.  Immediately  upon  the  death  of  Lieb,  the 
fann  was  surveyed  and  a  division  was  made  among  the 
devisees,  Mary  with  her  husband  continuing  to  occupy  the 
part  devised  to  her,  which  was  previously  occupied  by  her 
husband,  and  Peggy  taking  possession  of  the  one  hundred 
«ajQd  thirty  acres  devised  to  her,  and  continuing  to  occupy 
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them  until  1856.  She  died  in  1870  and  this  action  was 
commenced  in  1881. 

The  defenses  to  the  action  as  stated  in  the  answer,  were 
substantially  as  follows ; 

I^irst  A  denial  of  any  knowledge  or  information  sufficient 
to  form  a  belief  that  plaintifEs,  as  tenants  in  common,  were 
seized  and  possessed  of  an  estate  of  inheritance  in  fee  simple 
absolute  of  said  premises. 

Second.  Certain  proceedings  taken  in  May,  1856,  under  the 
statute  for  the  sale  of  infant's  real  estate,  whereby  the  defend- 
ant claimed  that  his  grantor  acquired  the  title  of  the  plaintifib 
to  the  lands  in  dispute. 

Third.  That  neither  the  plaintiflb  or  their  ancestors  were 
seized  or  possessed  of  the  premises  within  twenty  years  before 
the  commencement  of  the  action. 

Fourth.  That  the  defendant  and  his  grantors  have  been  in 
adverse  possession  of  the  premises  for  a  period  exceeding 
twenty-live  years  under  a  claim  of  title  founded  upon  a  deed 
thereof  dated  April  11,  1856,  from  one  Adam  W.  Walrath 
who  was  claimed  to  have  held  title  thereto. 

On  the  trial  the  defendants,  among  othfer  conveyances,  put 
in  evidence  a  quit-claim  deed  of  the  premises,  dated  April  11, 
1856,  upon  a  consideration  of  one  dollar,  from  Adam  W. 
Walrath  to  one  Wooliver,  the  defendants'  remote  grantor. 
The  trial  court  found  all  of  the  issues  of  fact  made  by  the 
pleadings  for  the  plaintiffs,  but  also  found  that  the  defendant, 
under  the  deed  from  Adam  W.  Walrath,  succeeded  to  all  of 
his  rights  to  such  land,  among  which  was  the  right  of  mort- 
gagee in  possession,  as  owner  of  the  Depau  mortgage.  It 
refused  to  find,  upon  plaintiflEs'  request,  that  Walrath  was  not 
in  possession  of  the  premises  in  dispute  at  the  date  of  his 
deed,  to  which  refusal  the  plaintiffs  excepted. 

The  uncontradicted  evidence  established  the  fact  that  Peggy 
Ellwood  entered  into  possession  of  the  130  acres  in  1846, 
under  the  devise  from  her  father,  and  continued  in  such  pos- 
session, with  the  knowledge  and  consent  of  Walrath,  until 
1856,  and  held  such  possession  under  a  claim  of  title  at  the 
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date  of  Walrath'B  deed  to  Wooliver.    {Baker  v.  LoriUard^ 
4  N.  Y.  267.) 

The  entire  evidence  upon  which  Walrath  web  held  to  be  a 
mortgagee  in  possession  was  admitted  against  plaintiffs  objec- 
tion, and  consisted  of  the  facts,  that  after  his  death,  in  1881, 
his  widow  found  among  his  papers  the  Depau  mortgage,  with 
an  indorsement  thereon  reading  as  follows : 

"Eeceived,  January  23,  1843,  of  Adam  W.  Walrath,  one 
dollar  in  full  discharge  of  the  above  and  within  mortgaged 
premises,  which  mortgage  has  been  duly  assigned  to  me. 

"STEPHEN  W.  BEOWN.    [l.  s.]" 

This  discharge  was  duly  acknowledged  on  the  same  day  by 
Brown  before  a  Supreme  Court  commissioner.  There  was 
also  found  among  the  papers  an  assignment  of  the  same  mort- 
gage from  Brown  to  Walrath,  dated  May  10,  1842.  This 
assignment  was  also  acknowledged  by  Brown  on  the  same 
day  he  executed  the  discharge  of  the  mortgage.  It  does  not 
appear  that  Walrath  ever  claimed  any  interest  under  this 
mortgage,  or  ever  entered  into  possession  of  the  property,  or 
claimed  to  hold  it  by  virtue  of  such  mortgage  or  by  any  other 
right  or  tenure  whatever.  It  also  appears  that  the  mortgage 
held  by  Lieb  agains't  Brown  for  $4,000  was  satisfied  of  record 
on  January  24,  1 843,  almost  simultaneously  with  the  satisfac- 
tion of  the  Depau  mortgage.  The  evidence  also  shows  that 
when  Lieb  purchased  the  Watson  farm,  in  1836,  he  paid 
the  whole  consideration  therefor,  with  the  exception  of  the 
amount  of  the  Depau  mortgage  and  a  small  balance  of 
about  $250,  and  the  title  therefor  was  taken  in  the  name 
of  Walrath,  as  trustee  for  Lieb,  with  the  view  of  protecting 
it  from  anticipated  claims  of  Lieb's  wife,  with  whom  he  was 
then  at  variance.  Thereafter  both  Lieb  and  Walrath  lived 
on  the  farm  until  Lieb's  death  in  1846.  Lieb  was  the  pur- 
chaser in  fact  of  the  farm  and,  as  conceded  both  by  the  trial 
court  and  the  General  Term,  took  an  absolute  title  in  fee 
nnder  the  statute  of  uses  and  trusts  to  the  same  under  the 
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conveyance  thereof  by  Watson  to  Walrath,  and  an  agreement 
of  trust  simultaneously  executed  therewith  between  Lieb  and 
Walrath. 

As  between  Walrath  and  Lieb,  the  latter  was  primarily 
liable  for  the  payment  of  the  Depau  mortgage,  and  if  any 
presumption  of  an  indebtedness  from  Lieb  to  Walrath  could 
arise  under  the  circumstances  of  this  case  for  payments  made 
thereon  by  Walrath,  it  would  be  fully  rebutted  by  the  volun- 
tary division  of  the  farm  between  the  devisees  of  Lieb,  after 
his  death,  with  Walrath's  assent,  and  without  any  claim  on  his 
part  of  an  interest  therein,  and  the  administration  of  the  estate 
of  Lieb  by  Walrath,  as  executor  thereof.  As  such  executor 
he  had  the  right  to  retain,  as  a  creditor  of  the  estate,  so 
much  of  the  assets  as  were  necessary  to  discharge  his  debta 
(2  Wms.  Exr's,  896,  897),  and  in  the  absence  of  any  claim  on 
the  part  of  Walrath,  during  his  life,  that  the  debt  had  not 
been  paid,  a  conclusive  presumption  arises  that,  if  it 
ever  existed,  it  had  in  fact  been  paid.  We,  have  therefore, 
reached  the  conclusion  that  Wooliver  took  no  interest  in  the 
premises  in  question  by  his  deed  from  Walrath  : 

First.  Because  it  was  void  by  statute  by  reason  of  Peggy 
Ell  wood's  adverse  possession  of  the  premises  conveyed  at  the 
time  of  its  execution. 

8eco7id.  Because  Walrath  did  not  have  possession  of  the 
property  at  the  time  of  the  conveyance. 

Third,  Because  he  had  no  mortgage  thereon  at  that  time. 

The  trial  court  therefore  erred  in  dismissing  the  complaint 
on  the  ground  that  the  defendant  was  a  mortgagee  in  pos- 
session. The  court  at  General  Term,  however,  did  not  pass 
upon  this  question,  but  affirmed  the  judgment  upon  the  ground 
that  the  proceedings  by  which  the  interest  of  the  plaintiffs  in 
the  land  was  sold  in  1856  were  a  substantial  compliance 
with  the  provisions  of  the  statute  relating  to  the  sale  of 
infants'  real  estate,  and  that  the  conveyance  executed  by  the 
special  guardian  appointed  in  such  proceedings  vested  the  title 
in  Wooliver,  the  grantee,  through  whom  the  defendant 
derived  his  title. 
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We  are  unable  to  concur  with  that  court  in  this  conclusion. 
The  common  law  does  not  recognize  any  mode  by  which  an 
infant  can  be  deprived  of  liis  title  to  real  estate,  against  his 
consent  or  that  of  some  person  duly  authorized  to  act  on  his 
behalf.  {Rogers  v.  Dilly  6  Hill,  415 ;  Forman  v.  Marshy  11 
N.  Y.  544, 551 ;  Baker  v.  LoriOard,^  id.  257.)  The  statute 
has,  however,  provided  a  method  by  which  such  an  interest 
may  lawfully  be  sold,  but  this  being  a  special  proceeding,  its 
requirements  must  be  strictly  pursued  in  order  to  validate 
such  a  sale.  Tlie  statutes  in  force  in  1856,  at  the  time  of  this 
sale,  were  substantially  as  follows :  By  section  170,  article  7, 
title  2,  chapter  1,  part  3,  Revised  Statutes  (Edm.  Stat,  at 
Large,  vol.  2,  pp.  202,  203),  power  was  given  to  the  Court 
of  Chancery,  upon  the  application  of  any  infant  seized  pf  real 
estate,  to  order  the  sale  or  disposition  of  his  property  in  the 
manner  therein  directed.  The  mode  of  procedure  was  pre- 
scribed to  be  as  follows :  (§  171.)  The  appointment  of  some 
suitable  person  as  special  guardian  of  the  infant  for  such 
proceedings.  (§  172.)  The  execution  by  such  guardian  of  a 
good  and  sufficient  bond  for  the  faithful  performance  of  the 
trust  reposed  in  him.  (§  174.)  Upon  the  filing  of  such  bond 
the  court  was  authorized  to  proceed  "  in  a  summary  manner^ 
by  reference  to  a  master,  to  inquire  into  the  merits  of  the 
application."  (§  175.)  If  it  thereby  satisfactorily  appeared  to 
the  court,  for  any  of  the  reasons  set  forth  in  the  statute,  that 
a  disposition  of  any  part  of  the  real  estate  of  the  infant  waA 
necessary  and  proper,  it  was  authorized  to  order  its  sale  or 
disposition  by  such  guardian.  (§  177.)  Upon  an  agreement 
for  a  sale  or  other  disposition  of  the  property  being  made  by 
the  guardian,  in  pursuance  of  the  order  therefor,  he  was 
required  to  report  it  on  oath  to  the  court,  and  if  it  was  con- 
firmed, a  conveyance  thereof  was  authorized  to  be  executed 
under  the  direction  of  the  court.  Section  178  then  provides : 
"  All  sales,  leases,  dispositions  and  conveyances  made  in  good 
faith  by  the  guardian  in  pursuance  of  such  orders,  when  so 
confirmed,  shall  be  valid  and  eflEectual  as  if  made  by  such 
infant  when  of  full  age."     The  powers  conferred  the  upon 
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Court  of  Chancery  were  subsequently  extended  to  County 
Courts  by  the  Code  of  Procedure. 

No  evidence  whatever  was  offered  of  any  compliance  with 
the  provisions  of  the  statute  above  set  forth,  except  the 
presentation  to  the  Jefferson  County  Court  of  a  petition  for 
an  order  of  sale  and  the  appointment  of  a  special  guardian  to 
make  such  sale ;  the  appointment  of  such  guardian  and  the 
execution  by  him  of  a  bond,  and  the  approval  thereof  by  the 
county  judge. 

None  of  the  provisions  so  carefully  framed  by  the  statute 
to  inform  the  court  of  the  circumstances  of  the  case,  and  the 
propriety  of  the  sale,  were  pursued  or  regarded  by  the  parties 
conducting  the  proceedings.  As  appears  from  the  evidence, 
no  reference  to  a  master,  or  to  a  referee  who  is  made  the  sub- 
stitute for  one  was  ever  made,  and  the  court  was  never 
informed  of  the  situation  and  value  of  the  land,  the  reasons 
for  its  sale,  the  name  of  the  intending  purchaser,  the  price  to 
be  obtained,  the  manner  of  its  payment  or  any  of  the  circum- 
stances, which  would  enable  it  to  exercise  its  judgment  in 
pronouncing  upon  the  propriety  or  prudence  of  the  intended 
sale,  or  its  effect  upon  the  interests  of  the  infants.  No  order 
was  ever  made  by  the  court  except  that  appointing  a  special 
guardian  for  the  purposes  of  the  petition. 

It  is  quite  obvious  from  the  plain  reading  of  the  statute, 
that  it  was  intended  thereby  that  the  judgment  of  the  court 
upon  all  of  these  questions  should  be  the  condition  of  any 
authority  in  the  special  guardian  to  execute  a  conveyance. 
It  is  impliedly  required  that  a  conveyance  shall  be  preceded 
by  a  contract  of  sale,  and  that  such  contract  shall  be  reported 
by  the  guardian  on  oath  to  the  court.  Upon  confirmation  of 
such  report,  and  only  in  that  event,  is  there  any  authority  under 
the  statute  for  the  transfer  of  an  infant's  title  to  real  estate. 
{Siilwell  V.  SwarthouU  81  N.  Y.  109;  Rea  v.  McEachron, 
13  Wend.  465.)  This  view  is  further  confirmed  by  section 
178  of  the  statute,  which,  by  necessary  implication  forbids 
any  other  sale,  and  declares  all  sales,  dispositions  and  convev- 
ances,  which  are  not  made  in  pursuance  of  such  orders  so  con- 
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firmed,  to  be  void.  Under  the  provisions  of  the  statute  no 
general  authority  can  be  conferred  upon  a  special  guardian  to 
sell  and  convey  an  infant's  real  estate,  but  every  sale  must  be 
specially  reported  to  the  court,  and  specially  approved  by  it, 
and  special  authority,  to  make  the  particular  conveyance  must 
be  obtained  in  order  to  vest  the  title  in  a  purchaser. 

It  is  elementary,  that  statutory  provisions  in  derogation 
of  the  common  law,  by  which  the  title  of  one  is  to  be 
divested,  and  transferred  to  another,  must  be  strictly  pur- 
sued, and  every  requisite  thereof  having  the  semblance  of 
benefit  to  its  owner,  must  be  complied  with  in  order  to  divest 
his  title.  (^Atkins  v.  Kinncmy  20  Wend.  2il ;  Battdl  v. 
Torrey,  65  N.  Y.  294, 299 ;  StilweU  v.  Swarthout,  81  id.  109.) 

In  the  Matter  of  Valentine  (72  N.  Y.  184:,  186),  which  was  a 
proceeding  under  tlie  statute  for  the  sale  of  the  real  estate  of  a 
lunatic.  Judge  Church  says:  "The  petition  in  this  case 
was  proper,  and  gave  the  court  jurisdiction  to  proceed  and 
determine  the  subject-matter  involved ;  but  it  conferred 
jurisdiction  to  proceed,  not  according  to  the  direction  of  the 
court,  but  in  accordance  with  the  statute.  *  *  *  The 
statute  provides  that  on  the  presenting  of  such  petition,  it 
shall  be  referred.  *  *  *  In  this  case  no  reference  was 
made,  and  there  was  no  hearing  of  the  parties  interested  and 
no  report.  We  think  that  this  requirement  was  substantial 
and  cannot  be  dispensed  with,  and  that  its  omission  consti- 
tutes a  fatal  defect  to  the  proceeding." 

In  Battell  v.  Torrey  (65  N.  Y.  294,  296),  in  proceedings 
under  the  statute  to  sell  or  mortgage  the  real  estate  of  an  infant, 
which  resulted  in  a  mortgage,  it  was  held  that  the  mortgage 
executed  was  void  because  the  provisions  of  the  statute  were 
not  complied  with.  The  court  said :  "  The  right  to  execute 
such  a  mortgage  is,  by  the  statute  authorizing  such  proceed- 
ings, made  to  depend  upon  a  confirmation  by  the  court  of  the 
agreeement  reported ;  then,  in  the  language  of  the  statute,  if 
it  be  confirmed,  a  conveyance  shall  be  executed  under  the 
direction  of  the  court." 

These  authorities  seem  to  be  in  point  upon  the  questions 
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involved  in  this  case,  and  mnst  be  deemed  controlling  in  its 
determination.  The  plaintiffs  were,  by  reason  of  their 
infancy,  not  only  incapable  of  conveying  their  lan(i,  but 
incompetent  to  consent  to,  or  validate  any  of  the  proceedings 
taken  to  procure  its  disposition.  They  stood  in  the  position 
of  parties  hostije  to  the  proceedings  and  objecting  to  every 
step  taken  therein. 

The  burden  of  proof  to  show  that  they  acquired  the 
infants'  title,  rested  upon  the  defendant,  and  he  must 
establish,  by  affirmative  evidence,  that  every  requirement  of 
the  statute  necessary  to  confer  jurisdiction  upon  the  court  to 
order  a  sale  of  the  infants'  property  has  been  complied  with. 
[n  the  absence  of  proof  thereof,  there  are  no  presumptions  in 
such  proceedings  that  material  requirements  of  the  statute 
have  been  performed  or  complied  with.  Its  jurisdiction  is 
made  conditional,  and  the  circumstances  upon  which  it 
depends  must  be  made  to  appear  by  proof.  The  other 
questions  in  the  case  were  properly  disposed  of  by  the 
courts  below. 

The  judgments  rendered  by  the  General  and  Special  Terms 
must  be  reveraed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

All  concur. 

Judgments  revei'sed. 


The  Jefferson  County  Na^tional  Bank,  Respondent,   v, 
John  C.  Streeter,  Appellant. 

The  effect  of  the  amendment  of  1874  of  the  provision  of  the  bankrupt 
act  (§  39),  in  reference  to  the  recovery  of  money  or  property  paid,  sold, 
assigned  or  transferred  by  a  bankrupt  contrary  to  the  act,  was  to 
remove  the  prior  absolute  prohibition  against  the  proof  of  a  debt  by  a 
creditor  who  had  obtained  a  preference  which  had  been  annulled,  and 
to  confine  the  prohibition  to  cases  of  actual  fraud,  and  to  limit  it  even 
in  those  cases  to  a  disability  to  prove  more  than  one-half  of  the  debt. 

In  an  action  against  an  indorser  of  certain  promissory  notes,  it  appeared 
that  plaintiff  duly  obtained  judgment  against  the  makers  on  default. 
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After  personal  service  of  process  executions  were  issued  and  levied  on 
a  stock  of  goods.  Thereafter  proceedings  in  bankruptcy  were  com- 
menced against  the  judgment  debtors,  and  upon  application  of  the 
petitioning  creditors,  the  attorney  for  the  plaintiff  consenting,  an  order 
was  made  by  the  bankruptcy  court  appointing  the  sheriff  special 
receiver  of  the  bankrupt's  estate,  and  directing  him  to  sell  the  property 
levied  on  and  deposit  the  proceeds  subject  to  the  further  order  of  the 
court.  The  order  also  provided  that  the  lien  of  the  judgment-creditors, 
if  any,  should  "  follow  and  attach  to  the  moneys  arising  from  the  sale.'* 
In  an  action  subsequently  brought  by  the  assignee  in  bankruptcy  it 
was  adjudged  that  plaintiff's  judgments  were  void  as  against  the 
assignee,  and  that  the  latter  was  entitled  to  the  proceeds  of  sale  of  the 
goods,  not  because  of  any  actual  fraud  on  the  part  of  plaintiff,  but  on  the 
greund  of  constructive  fraud,  growing  out  of  the  tact  that  its  attorney 
had  notice  of  the  insolvency  when  he  commenced  the  actions  against  the 
bankrupts,  and  designed  to  obtain  a  preference.  Held,  that  the  obtain- 
ing of  the  judgments  and  the  levy  upon  the  property  of  the  bankrupts 
was  such  a  transfer  of  property  as  brought  the  case  within  saiu  pro-* 
vision;  but  that  plaintiff  was  not  debarred  from  proving  its  debt;  and 
that,  therefore,  its  action  did  not  prejudice  or  interfere  with  defendant's 
rights  as  indorser  and  so  constituted  no  defense.  Also,  held,  that  the 
decision  of  the  bankruptcy  court  that  no  lien  was  acquired  by  the 
levy  as  against  the  assignee  was  conclusive,  and  the  question  was  not 
open  for  contestation  by  the  defendant. 
li  seems  that  to  constitute  actual  fraud  within  the  meaning  of  said 
provision,  actual  complicity  or  a  conscious  purpose  on  the  part  of  the 
creditor  to  accomplish  a  known'fraud  upon  the  act  must  be  shown. 

(Argued  May  11.  1887;  decided  June  7, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  fourth  judicial  department,  entered  upon  an  order 
made  at  the  April  Term,  1885,  whicli  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury. 

This  action  was  brought  against  defendant  as  indorser  of 
three  promissory  notes  made  by  the  firm  of  H.  O.  Cadwell  & 
Co.  The  answer  contained  two  counts :  The  first  alleged  in 
substance  that  defendant  was  an  accommodation  indorser; 
that  plaintiff  obtained  judgments  against  the  makers,  issued 
executions  thereon,  and  that  the  sheriff  under  said  executions 
levied  on  property  of  the  makers  and  sold  the  same  for  more 
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than  sufficient  to  satisfy  the  judgment.  The  second  count 
alleged  that  plaintiff,  in  fraud  of  the  provisions  of  the  bank- 
rupt act,  knowing  the  makers  to  be  insolvent,  and  for  the 
purpose  of  having  their  property  applied  to  the  payment  ot 
the  notes  contrary  to  the  provisions  of  said  act,  obtained  said 
judgments  against  the  makers  and  procured  the  levy  upon  and 
sale  of  their  property.  That  proceedings  in  bankruptcy  were 
thereafter  commenced  against  the  makers,  and  the  assignee  in 
bankruptcy  brought  suit  against  plaintiff,  in  which  it  was 
adjudged  that  the  judgments,  levy  and  sale  were  fraudulent 
and  void.  By  reason  whereof  plaintiff  and  defendant  were 
debarred  of  all  rights  and  remedies  against  the  property  of 
the  makers,  and  that  thereby  defendant  was  discharged  from 
all  liability  as  indorser. 

The  material  facts  are  stated  in  the  opinion. 

Denis  O^Brien  for  appellant.  The  plaintiff  in  this  action 
procured  from  the  makers  of  the  notes  in  suit  a  fraudulent 
and  preferential  judgment,  which  was  forbidden  by  the  bank- 
rupt law.  {Brown  v.  Jeff.  Co.  Nat  B%  19  Blatch.  R.  333.) 
This  fraudulent  and  unlawful  prefei'ence  should  have  been  sur- 
rendered by  the  bank.  (Bump' on  Bankruptcy  [9th  ed.],  636, 
640  ;  In  re  Drummond^  4  Biss.  149 ;  In  re  Stephens,  3  id. 
187;  Blumenstiel  Law  and  Pr.  Bankruptcy,  334,  335.)  The 
bank  cannot,  under  the  provisions  of  the  ^Federal  Statute, 
prove  the  notes  indorsed  by  the  defendant,  or  the  judgments 
recovered  upon  them,  against  the  estate  of  the  makers. 
{Phelps  V.  Borland^  103  N.  Y.  406  ;  Inre  Cui-rier^ 2  Lowell, 
436 ;  In  re  Drummond^  4  Biss.  149 ;  In  re  Ayers^  6  id.  48 ; 
In  re  Ldand^  7  Benedict,  436 ;  In  re  Parker^  6  Sawyer, 
248 ;  In  re  Stephens^  3  Biss.  187 ;  In  re  Richter,  1  Dill.  544  ; 
In  re  Scott  4  N.  B.  R.  414 ;  Walton  v.  Walton,  Deady,  445  ; 
Blumenstiel's  Law  and  Pr.  334.)  In  such  cases  the  indorser 
is  discharged  from  all  liability  to  the  holder  of  the  note. 
{Barthdow  v.  Bean,  18  Wall.  635,  641,  642;  In  re  Ayers, 
«  Bibs.  48 ;  No.  jB  k  Ke7ituchy  v.  Cook,  13  Ky.  R.  [Bush] 
340 ;  Watson  v.  Pogue,  42  Iowa,  582 ;  Lynch  v.  Reynolds, 
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16  Johns.  R.  40 ;  WiUson's  Case^  11  Vesej,  410 :  Brovm  v. 
WiUiams,  4  Wend.  860  ;  Oermania  B'k  v.  Frost,  43  N.  Y. 
Snp.  Ct.  117,  124 ;  Schutts  v.  Fingar,  100  N.  Y.  543,  645.) 
Without  the  consent  of  the  bank  the  sheriflE  had  no  right  to 
surrender  the  property  upon  which  he  had  levied  and  remand 
the  funds  to  another  jurisdiction.  {J}/'at.  B,  cfe  Z.  Co.,  Wat- 
ertown  v.  Babbitt,  17  Hun,  447 ;  Anaonia  B,  dh  0.  Co,  v. 
Babbitt,  74  N.  Y.  395  ;  O'Brien  v.  Weld,  92  U.  S.  K.  83 . 
16  Wall.  551 ;  14  id.  419  ;  Decker  v.  Bapp,  67  N.  Y.  464  ; 
Gardner  v.  Oliver  Lee  <&  Co'%  B^k,  11  Barb.  558  ;  P helps  y, 
Borland,  103  N.  Y.  411.) 

John  Lansvng  for  respondent.  By  the  recovery  of  the  judg- 
ment by  the  plaintiff,  against  Caldwell  &  Co.,  the  makers  of  the 
notes,  and  the  execution  and  levy  on  the  goods  of  the  makers, 
which  judgment  and  levy  were  subsequently,  by  the  decree  of 
the  District  Court,  decreed  to  be  be  void  as  against  the 
assignee  of  the  bankrupts  as  a  fraudulent  preference,  the 
plaintiff  was  not  precluded  from  proving  the  notes  as  against 
the  bankrupts'  estate.  (14  U.  S.  Stat.,  528,  §  23 ;  id.  536, 
§  39;  R.  S.  of  IJ.  S.,  §  5084;  1  Sup.  to  R.  S.  of  U.  S.,  72; 
19  Blatchf.,  315 ;  In  re  Black,  17  N.  B.  Reg.  399  r  In  re 
Reardon,  14  id.  332 ;  Bump  on  Bank'y,  [9th  ed.]  96  ;  In  re 
Newcomer,  18  N.  B.  R.  85 ;  In  re  Shoenberger,  15  id.  305 ; 
In  re  Graves,  9  Fed.  Rep.  816  ,  la  re  Cramer,  13  N.  B.  R. 
225.)  It  was  the  intention  of  congress,  by  the  amendment  of 
1874,  to  distinguish  between  actual  and  constructive  fraud, 
and  remove  every  other  limitation  upon  the  proof  of  debts 
by  honest  creditors.  {Barr  v.  Eopkins,  12  N.  B.  R  211; 
In  re  Black,  17  id.  399 ;  In  re  Newcomer,  18  id.  85;  In  re 
Kaufman,  19  id.  283 ;  In  re  Reed,Z  Fed,  Rep.  798.)  The 
plaintiff  not  having  deprived  itself  of  the  right  to  prove  its 
claim  against  the  bankrupt's  estate,  has  not  deprived  the 
defendant^  the  indorser,  of  the  right  he  has  as  such  indorser 
to  prove  the  claim.  (R.  S.  of  U.  S.,  §  5070.)  Even  if  the 
bank  had  by  its  acts  deprived  itself  of  the  right  to  prove 
the  claim  against  the   bankrupt's   estate,  that  did  not  and 
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could  not  in  any  manner  aflEect  the  right  of  the  indorser  to 
prove  such  claim  as  such  indorser.  {Smith  v.  Erwirij  77 
N.  Y.  466,  470 ;  Schutts  v.  Fingat,  100  id.  539-544 ;  Parker 
V.  Stroud^  98  id.  376.)  An  indorser,  although  in  the  nature  of 
a  surety,  is  not  for  all  purposes,  entitled  to  the  privilege  of  that 
character.  He  is  answerable  upon  an  independent  contract; 
it  is  his  duty  to  take  up  the  note  when  it  is  dishonored. 
{Bradford  v.  Oory,  5  liarb.  462,  463 ;  Trimble  v.  Thorn, 
16  John.  152-155;  Beardsley  y.  Warren,  6  Wend.  610; 
8  id.  194;  Converse  v.  Cook,  25  Hun,  44;  31  id.  417; 
Powers  V.  SHverstein,  19  J.  &  S.  321-324;  Necombe  v. 
Hale,  90  N.  Y.  326-330 ;  Cardell  v.  McNiel,  21  id.  336.) 
A  request  by  the  indorser  to  sue  and  collect,  and  neglect  by 
holder  t(?  do  so,  is  no  defense  to  the  indorser.  (Tlurdw 
LiUle,  12  Mass.  502;  Pitts  v.  Congden,  2  Corns.  352;  Wells 
V.  Mann,  45  N.  Y.  327-330 ;  Colgrove  v.  Tallman,  67  id.  99.) 
A  creditor  of  a  bankrupt  does  not  by  consenting  to  a  resolution 
for  a  composition,  under  the  United  States  statute  of  June  22, 
1874  (§  17),  release  a  person  liable  as  surety  for  the  same 
debt.  {Gould  V.  Butler,  122  Mass.  498;  23  Am.  E.  378; 
Liehke  v.  Thomas,  1 16  U.  S.  605 ;  Baylies  on  Sureties  and 
Guarantees,  276,  §  21.)  When  a  preferential  payment  has 
been  recovered  of  the  holder  of  a  note  by  the  assignee  of  the 
bankrupt  the  holder  can  resort  to  the  indorser  or  surety, 
such  payment  being  no  defense.  {Pritchard  v.  Hitchcock, 
6  M.  &  G.  151 ;  PeUy  v.  Coke,  6  L.  R.,  Q.  B.  789 ;  Nering- 
ton  V.  Day,  5  L.  R.,  C.  B.  606,  612;  Watson  v.  Poagae, 
42  la.  582;  15  N.  B.  R.  473.)  An  act  beneficial,  or  which 
may  be  beneficial,  to  the  indorser,  and  so  calculated,  may  be  per- 
formed without  impairing  rights  against  him.  (  Hale  v.  Holmes 
18  Johns.  28-30;  Lynch  v.  Reynolds,  16  id.  41;  Woody. 
Jeff.  Co.  B'k,  9  Cow.  194-206.)  The  court  in  bankruptcy 
had  jurisdiction  to  make  the  order  appointing  the  sheriff 
special  receiver,  and  such  order  being  made  on  notice  was 
binding  on  plaintiff  whether  consented  to  or  jiot.  {Aus. 
B.  i&  C.  Co,  V.  Conners,  103  N.  Y.  502-512.) 
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Andrews,  J.  There  has  been  some  conflict  of  judicial 
opinion  in  the  courts  of  the  United  States  as  to  the  true  con- 
struction of  that  part  of  the  amendment  to  section  39  of  the 
Bankrupt  Act  of  1867,  made  by  the  act  of  congress  of  June 
22,  1874,  whicli  relates  to  the  proof  of  debts  by  creditors 
who  had  obtained  a  fraudulent  preference.  The  original 
section  39  authorized  the  assignee  of  a  bankrupt  to  main- 
tain an  action  to  recover  back  money  or  property  paid, 
conveyed,  sold,  assigned  or  transferred  by  the  bankrupt 
contrary  to  the  act,  '*  provided  the  person  receiving  such 
payment  or  conveyance  had  reasonable  cause  to  believe  that 
a  fraud  on  the  act  was  intended,  or  that  the  debtor  was  insol- 
vent," and  the  proviso  is  followed  by  t^e  declaration  that 
^*  such  creditor  shall  not  be  allowed  to  prove  tis  debt  in  bank- 
ruptcy." The  amendment  of  1874,  substitutes  for  the  last 
clause  in  section  39  the  following :  **  And  such  person,  ?f  ?* 
creditor,  shall  not  in  case  of  actual  fraud,  be  allowed  to  prove 
for  more  than  a  moiety  of  his  debt."  It  was  held  by  Judge 
Blatchford  while  sitting  as  district  judge  in  the  case 
In  re  Stei?i  (16  N.  B.  Reg.  569)  that  the  only  effect  of  the 
amendment  of  1874,  was  to  create  a  limitation  upon  the 
right  to  prove  debts  on  a  voluntary  surrender  under  section 
23  of  the  act  of  1867,  and  to  forbid  a  creditor  in  case  of 
actual  fraud  on  his  part  in  obtaining  the  preference,  to 
prove  for  more  than  one-half  his  debt,  notwithstanding  he 
may  have  surrendered  what  he  had  received.  But  this  con 
struction  of  the  amendment  of  1874  has  not  been  generally 
adopted.  On  the  contrary  it  has  been  held,  in  several  cases, 
both  in  the  District  and  Circuit  Courts  of  the  United  States, 
that  the  intention  and  true  construction  of  the  amendment 
was  to  mitigate  the  harshness  of  the  rule  prescribed  in  the 
original  section  39,  which  prohibited  a  creditor  who  had 
obtained  a  preference  in  fraud  of  the  act,  from  proving  his 
debt,  although  he  h  id  been  deprived  of  the  benefit  of  the 
preferential  provision,  and  to  confine  the  prohibition  to  cases 
of  actual  as  distinguished  from  constructive  fraud,  and  even 
in  cases  of  actual  fraud,  to  limit  the  penalty  of  the  fraud  to  a 


192     '    Jkpfkrson  County  Nat.  Bank  v.  Stbketer.     [June^ 
Opinion  of  the  Court,  per  Andrews,  J. 

denial  of  the  right  to  prove  the  debt  as  to  a  moiety  only. 
(In  re  Black,  17  N.  B.  Reg.  399,  Dist.  Ct.  Mass. ;  In  re  New- 
corner^  18  id.  85;  19  id.  283,  Dist.  Ct.  N.  J.;  Burr  v. 
Hopkins,  12  id.  211,  Cir.  Ct.  Wis.;  In  re  Reed^  3  Fed. 
Rep.  798,  Cir,  Ct.  Mass. ;  In  re  Cadwell,  Dist.  Ct,  N.  Dist. 
N.  Y.  1875;  S.  C,  affirmed,  Cir.  Ct.)  This  construction 
is  sustained  by  a  large  preponderaijco  of  judicial  authority, 
and,  what  is  especially  important  to  notice,  it  has  the  sanc- 
tion of  the  District  and  Circuit  Courts  of  New  York,  havmg 
the  original  and  final  appellate  jurisdiction  in  cases  of  bank- 
ruptcy arising  within  this  State.  We  think  this  construc- 
tion is  sensible,  and  although  there  may  be  reason  for 
doubt,  we  are  disposed  to  follow  the  general  current  of 
authority  upon  tUe  question,  and  to  hold  that  in  cases  coming 
within  section  39  of  the  act  oi  1867,  the  effect  of  the  amend 
ment  of  1874  was  to  remove  the  prior  absolute  prohibition 
against  the  proof  of  a  debt  by  a  creditor  who  had  obtained  a 
preference  which  had  been  annulled,  and  to  confine  the  pro 
hibition  to  cases  of  actual  fraud,  and  to  Imiit  it  even  in  those 
cases  to  a  disability  to  prove  more  than  one-half  of  the  debt. 
The  original  judgments  in  favor  of  the  bank  against  Cadwell 
&  Co.  were  recovered  on  notes  made  by  Cadwell  &  Co., 
indorsed  by  the  defendant  Streeter,  They  were  obtained  m 
due  course  on  default,  after  personal  service  of  process  oh  the 
defendants  in  the  action.  Executions  on  the  judgments  were 
issued  to  the  sheriff,  and  were  levied  on  a  stock  of  goods  of 
Cadwell  &  Co.  prior  to  the  commencement  of  the  bankruptcy 
proceedings  against  the  firm.  By  an  order  of  the  District 
Court,  made  after  the  filing  of  the  petition  in  bankruptcy, 
upon  the  application  of  the  petitioning  creditors,  the  attorney 
for  the  bank  consenting  thereto,  the  sheriff  was  appointed 
special  receiver  of  the  estate  of  the  bankrupts,  and  was 
directed  to  sell  the  property  levied  on  and  deposit  the  pro- 
ceeds of  the  sale  with  the  usual  depository,  subject  to  the 
further  order  of  the  court ;  but  the  order  provided  that  "  the 
lien  of  the  judgment  creditors,  if  any,''  should  "  follow  and 
attach  to  the  moneys  arising  from  the  sale."     It  was  adjudged 
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in  the  action  subsequently  brought  by  the  assignee  in  bank- 
ruptcy, that  the  judgments  of  tlie  bank  were  void  as  against 
such  assignee,  and  that  he  was  entitled  to  the  fund,  the  pro- 
ceeds of  tlie  goods  sold  by  the  sheriff  under  the  order  of  the 
bankruptcy  court.  The  judgment  in  the  action  by  the 
assignee  in  bankruptcy  does  not,  on  its  face,  disclose  the  par- 
ticular grounds  upon  which  the  adjudication  therein  pro- 
ceeded. Without  going  into  detail,  it  is  sufficient  to  say  that 
it  is  to  be  collected  from  the  pleadings  and  the  opinion  of 
the  court  that  the  judgments  and  executions  in  the  State 
courts  were  set  aside  as  a  fraudulent  preference,  not  on  the 
ground  of  any  actual  fraud  on  th«  part  of  the  bank  or  its 
officers,  but  for  constructive  fraud  growing  out  of  the  fact 
that  its  attorney,  who  procured  the  judgments,  had  notice  of 
the  insolvency  of  Oadwell  &  Co.  at  the  time  of  commencing 
the  actions  in  favor  of  the  bank,  and  designed  to  obtain  a 
preference  by  means  of  the  proceedings  in  the  State  courts, 
which  was  imputable  to  the  bank  and  rendered  the  judg- 
ments void.  (See  opinion  of  Wallaob,  J.,  MS. ;  Brown  v. 
lef.  Go.  Banky  19  Blatch.  315.)  It  was  not,  therefore, 
a  case  of  actual  fraud  within  the  act  of  1874.  It  is  not 
*  very  easy  to  define  what  is  meant  by  actual  fraud  in  this 
statute.  Judge  Lowell,  in  the  case  of  In  re  Black 
(17  K  B.  Reg. '399),  referring  to  the  words,  said:  "The 
meaning  of  the  statute  appears  to  be  plain  that  after  a 
recovery  of  the  damages  and  costs  the  creditor  may  prove  his 
debt,  if  he  have  not  actually  assisted  in  the  fraud."  It  would 
seem  to  require  something  more  than  mere  imputable  fraud 
to  debar  a  creditor  who  has  acquired  an  unlawful  preference 
from  proving  his  claim  after  he  has  been  deprived  of  his 
security.  The  words  "  actual  fraud "  were  apparently 
employed  in  contradistinction  to  legal  or  constructive  fraud, 
and  are  only  satisfied,  we  think,  where  actual  complicity 
or  a  conscious  purpose  on  the  part  of  the  creditor  to 
accomplish  a  known  fraud  upon  the  act  is  shown.  The 
evidence  comes  far  short  of  this  proof  in  this  case,  and 
the  bank  was  not  therefore  debarred  from  proving  its  debt, 
SxcTKELS— Vol.  LXL        86 


194         Jeffersox  County  Nat.  Bank  v.  Streeter.     [June, 

Opinion  of  the  Court,  per  Andrews,  J. 

provided  the  obtaining  of  the  judgment  and  the  levy  upon 
the  property  of  the  bankrupts  under  the  executions  was  a 
conveyance,  sale,  assignment  or  transfer  of  property  of  the 
bankrupt  within  section  39  of  the  act  of  1867.  We  think 
these  terms  must  be  construed  to  embrace  such  a  transaction 
as  this,  otherwise  it  would  happen  that  a  creditor  who  merely 
proceeded  to  judgment,  execution  and  levy,  which  afterwards 
were  set  aside  at  the  suit  of  the  assignee  in  bankruptcy  as 
constructively  fraudulent,  would  be  in  a  woi-sc  plight  as  to 
proving  his  debt  than  a  creditor  who  had  actually  taken  and 
applied  the  property  of  the  bankrupt  npon  his  debt  by  way 
of  preference.  It  cannot  be  supposed  thait  this  discrimination 
could  have  been  mtended.  The  right  of  the  bank  to  pi-ove 
its  debt  was  affirmed  by  the  District  and  Circuit  Courts  m 
this  State  in  respect  to  another  debt  held  by  the  bank  against 
the  same  bankrupt  under  precisely  similar  circumstances. 
It  follows  that  the  defendant  was  not  prejudiced  by  the  act 
of  the  bank  in  its  dealings  with  Cadwell  &  Co.  It  did  not 
thereby  preclude  itself  from  proving  its  debt  against  the  estate 
of  Cadwell  &  Co.  in  bankniptcy,  nor  interfere  with  the  right 
of  the  defendant  as  indorser.  The  consent  of  the  bank  to  the 
order  of  the  District  Court  appointing  the  sheriflf  as  special 
receiver  and  directing  a  sale  of  the  goods  levied  upon,  is  not 
a  defense.  The  order  preserved  the  lien  of  the  execution,  if 
any,  and  transferred  it  from  the  goods  to  the  proceeds.  It  was 
subsequently  decided  by  a  court  of  competent  jurisdiction 
that  no  lien  vas  acquired  as  against  the  assignee  in  bankruptcy. 
The  judgment  of  the  bankrupt  court  was  conclusive  upon  the 
bank  and  the  question  is  not  open  for  contestation  by  the 
defendant. 

We  think  the  judgment  below  is  right  and  it  should,  there- 
fore, be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Bank  of  Batavia,  Respondent,  v.  The  Nk\v  York,  Lakk 
•  Erik  and  Western  Railkoad  Company,  Appellant. 

Where  a  principal  has  clothed  an  agent  with  power  to  do  an  act  in  case  of 
the  existence  of  some  extrinsic  fact,  necessarily  and  peculiarly  within  the 
knowledge  of  the  agent,  and  of  the  existence  of  which  the  act  of  execut- 
ing the  power  is  itself  a  representation,  the  principal  is  estopped  from 
denying  the  existence  of  the  fact  to  the  prejudice  of  a  third  person 
who  has  dealt  with  the  agent  in  good  faith  in  reliance  upon  the  repre- 
sentation. 

This  rule  applies  as  well  where  a  corporation  as  where  an  individual  is 
the  principal. 

While  bills  of  lading  are  not  negotiable  in  the  sense  applicable  to  com 
mercial  paper,  they  are  transferable  and  carry  with  them  the  ownership, 
either  general  or  special,  of  the  property  described;  the  carrier,  unless 
he  has  limited  his  liability  by  stamping  his  bills  as  *'not  negotiable," 
is  bound  to  know  that  their  office  and  effect  is  not  limited  to  tlie  person 
to  whom  they  are  first  and  directly  issued,  to  recognize  the  validity 
of  transfers,  and  to  deliver  the  property  only  on  the  production  and 
cancellation  of  the  bills. 

A  carrier  corporation,  therefore,  is  liable  upon  a  bill  of  leding  issued  in 
its  name  by  an  agent  having  authority  co  issue  bills  on  receipt  of  prop- 
erty for  transportation  to  one  who,  upon  ti-ansfer  by  the  shipper  upon 
the  faith  of  the  bill  has,  in  good  faith,  discounted  a  draft  drawn  upon 
the  consignee,  although  no  property  was  in  fact  delivered. 

No  privity  is  necessary  in  such  a  case  to  make  the  estoppel  available, 
other  than  that  which  flows  from  the  wrongful  act  of  the  agent  and  the 
consequent  injury. 

One  of  defendant's  local  freight  agents,  having  authority  to  receive  and 
forward  freight  and  to  give  bills  of  lading,  specifyinf  the  terms  of 
shipment,  but  having  no  right  to  issue  such  a  bill  except  upon  actual 
receipt  of  the  property  for  transportation,  issued  bills  of  lading  pur- 
porting to  be  for  sixty-five  barrels  of  beans  to  one  W.,  describing  them 
as  received  to  be  forwarded  to  C.,  as  consignee,  but  adding,  with  refer 
ence  to  the  packages,  "  contents  unknown.''  W.,  drew  a  draft  on  the 
consignee  which  plaintiff  discounted  on  the  faith  of  and  on  transfer  of 
the  bills  of  lading.  No  barrels  of  beans  were,  in  fact,  shipped  by  W . , 
or  delivered  to  defendant,  but  the  bills  were  issued  in  pursuance  of  a 
conspiracy  between  the  agent  and  W.  to  defraud.  Payment  of  the  draft 
was  refused.  In  an  action  upon  the  bills  of  lading,  held,  that  defend- 
ant was  liable;  and  that  the  recital  in  the  bills  that  the  contents  of  the 
packages  were  unknown  was  no  defense. 
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Where  actual  sbipment  has  been  made  the  presumption  is  that  the  property 
delivered  corresponds  with  that  described  in  the  bill  of  lading,  and 
where  a  bill  is  issued  without  the  delivery  of  the  property  the  carrier 
cannot  defend  against  the  wrong  by  presuming  if  it  had  not  occurred 
another  would  have  taken  its  place. 

(Argued  May  12,  1887;  decided  June  7,  1887.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fifth  judicial  department  in  favor  of  plaintiff, 
entered  upon  an  order  made  October  31,  1884,  which  denied 
a  motion  for  a  new  trial  and  ordered  judgment  on  a  verdict 
directed  by  the  court.     (Reported  below  33  Hun,  689.) 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  in  consequence  of  the  wrongful 
issue  by  defendant,  through  its  local  freight  agent  at  Batavia, 
of  two  bills  of  lading.  The  recital  in  one  was  as  follows : 
"  Received  from  F.  C.  Williams  the  following  articles  (con 
tents  unknown)  in  apparent  good  order,  viz.,  thirty-five  barrels 
of  beans."  The  recital  in  the  other  was  the  same,  ^ave  that 
the  articles  described  were  "  thirty  barrels  of  beans."  The 
consignee  named  was  '*  I.  T.  Comstock,  New  York." 

The  material  facts  are  stated  in  the  opinion. 

£.  C.  Sprdgue  for  appellant.  A  shipping  receipt,  like  those 
in  question,  from  which  the  words  "  or  order  or  assigns  "  are 
omitted,  is  not  a  negotiable  instrument  within  the  meaning  of 
the  law  merchant.  (Hutchinson  on  Carriers,  §  122 ;  Daniels 
on  Neg.  Insts.,  §§  1729,  1780,  1783  ;  1  Smith's  Lead.  Oases, 
859,  896 ;  Barnard  v.  Campbell,  55  N.  F.  461 ;  Brower  v. 
Peabody,  13  id.  121 ;  Henderson  v.  The  Gomptoir,  etc,,  L.  R., 
5  P.  C.  253 ;  10  Alb.  L.  J.  104;  Mechanics'  ffk  v.  N.  Y.  db 
N.  H.  R.  R,  Go,,  3  Kern.  699,  629 ;  Oriswold  v.  Hamn,  25 
N.  T.  602,  604;  Dows  v.  Perrin,  16  N.  Y.  325;  Commer- 
cial B^k  V.  Colt,  15  Barb.  506;  Bush  v.  Lathrop,  22  N.  T. 
535 ;  Davis  v.  Beekstein,  69  id.  442 ;  Trustees  Union  College 
V.  Wfveder,  61  id.  88;  EUioU  v.  Armstrong,  2  Blackf.  212; 
Hazard  y.  Fiske.  88  N.  Y.  287;  Wilcox  v.  HowM,  44  id. 
"•298,  402 ;  The  Idaho,  93  TJ.  S.  576 ;  Shaw  v.  R.  R.  Co.,  101 
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N.  Y.  557,  565.)  Weiss,  the  shipping  agent,  had  neither  real 
nor  apparent  authority  to  issue  receipts  for  goods  not  received 
for  transportation,  and  the  defendant  is  not  estopped  to  deny 
that  he  had  such  authority,  {liobiiuan  v.  R.  R,  Co.^  9  Fed. 
Rep.  129,  137;  Western  B%  Scotland,  v.  Addis,  L.  R.,  1  S. 
C.  App.  146;  Mechanics'  B'k  v.  N.  T.  i&  N.  H.  R.  R.  Co., 
3  Kern.  635.)  The  defendant  is  not  estopped  to  deny  that  it 
received  the  goods  in  question  or  that  it  is  liable  for  the  loss 
siiSLained  by  the  plaintiff.  {Griswold  v.  Haven^  25  N.  Y. 
602,  607,  608;  Daniels  on  Neg.  Insts,  §  1729 ;  Sears  v  Win- 
gate,  3  Allen,  402;  R.  R,  Co.  v.  Howard,  13  How.  [U.  S.] 
301 ;  Richardson  v.  Boston,  19  id.  263 ;  Griffin  v.  R.  R. 
Co.,  1  West.  L.  Monthly,  31;  Maguire  v.  Seiden,  103  JS".  Y. 
642 ;  Mayenhorg  v.  Ilaynes.  60  id.  675 ;  Farmers,  etc.,  B^k 
V.  Bank,  16  id.  137,  141;  MecUnici  Bk  v.  N.  Y.  (6  N. 
II.  R.  R.  Co.,  3  Kern.  638 ;  Reeves  v.  Kimball,  40  N.  Y, 
311;  Coke  Litt.  [aj  227;  Com.  Dig,  "Estoppel;"  Bacon's 
Abr.** Estoppel;"  Grant  y.  Coal  Co.,  93  U.  S.  326;  Shaw 
V.  R.  R.  Co.,  101  D.  S.  565;  In  re  Jewett,  7  Bliss,  828; 
MiUer  v.  R.  R.  Co.,  90  N.  Y.  430;  Abbe  v.  Eaton,  51  id 
410;  Cldrk  w  BamweU,  12  How.  283;  Nelson  \.  Stephen- 
son, 5  Duer,  538;  Hoffman  v.  Bank,  12  Wall.  181,  190; 
Robinson  v.  R.  R.  Co.,  9  Fed.  Rep.  129,  135;  Barnard 
V.  Campbell,  55  N.  Y.  462;  Pollard  \\  Vinton,  105 
U.  S.  7 ;  Mtjcrs  v.  Peck,  28  N.  Y.  590 ;  Mallalien  v. 
Hodgson,  16  Q.  B.  689.)  The  authority  of  the  agent 
being  dependent  upon  the  delivery  of  the  property  as  a 
condition  precedent,  and  there  being  no  pretense  that  his 
authority  was  ever  even  apparently  enlarged  by  any  holding 
out  or  recognition  of  such  acts,  or  that  the  defendant  had 
been  guilty  of  any  negligence,  the  defendant  cannot  be 
held  to  be  estopped,  the  agent  having  failed  to  establish  the 
fact  of  such  delivery.  {Robinson  v.  R  R.  Co.,  9  Fed.  Rep. 
129,  134 ;  Boucher  v.  Lawson,  T.  Hardw.  200 ;  Grant  v. 
Norway,  10  C.  B.  665 ;  Coleman  v.  Riches,  29  L.  &  Eq. 
823 ;  Hubbersty  v.  Ward,  8  Exch.  330 ;  Bradley  v.  Wailing, 
7  Ad.  &  El.  29 ;  McLean  v.  Ifleming,  L.  R.  2  App.  Cas.  128 ; 
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B/^oioi  V.  Coal  Co,,  L.  R.  10  C.  P.  562;  Jessel  v.  Bath,  L.R. 
2  Excli.  267;  Llutchinsoa  on  Carriers,  §  123;  Schooner  Jf^ee- 
man  v.  Buckingham,  18  How.  182 ;  The  Lady  tranklin,  8 
Wall.  25;  PoUard  v.  Vinton,  105  U.  S.  7;  Lehman  v,  R.  R. 
Co ,  12  Fed.  Rep.  595  ;  The  Joseph  Grant,  1  Diss.  193 ;  R,  R. 
Co.  V.  Wilk'ms,  44  Md.  11  ;  Tiedman  v.  Knox,  53  id.  615; 
Fellows  \\  Powell,  16  La.  Ann.  316  :  Adam^  v.  Trent,  19  id. 
262 ;  IIu7it  V.  R.  R.  Co.,  29  id.  446 ,  Bank  v.  Lavielle,  52 
Mo.  380,  Mech.  Bk.  v.  N.  Y,  <&  N.  IL  R.  R.  Co,,  3  Kern. 
599, 619, 629,  638  ,  Dows  v.  Perrin,  16  N.  Y.  325  ;  Farmer's, 
etc,  Bk,  V.  Bank,  16  id  125,  134,  140  ;  14  id.  598,  602,  604, 
623 ;  iV^.  r,  i&  N  //.  R,  R,  Co,  v.  Schuyler,  34  id.  30,  73, 
74,  91 ;  Griswold  v.  Haven,  25  id.  595,  602, 604 ;  First  Nat, 
Bk.  V.  Shaw,  61  id.  283,  297 ;  Ai^mour  v.  Mich.  C.  R.  R. 
Co.^  65  id.  Ill,  121;  McCombie  v.  Spader,  1  Hun,  197; 
Fishkill  S.  Instn.  v.  Bank,  80  N.  Y.  162 ;  Merchant's  Bk, 
V.  State  Bk.,  10  Wall.  604 ;  Farmers  Bk.  v.  Erie  R.  Co,, 
72  N.  Y.  188 ;  Town  of  Springport  v.  Savings  Bk,,  75  id. 
397,  406;  Craighead  v.  Peterson,  12  id.  279;  Wilcox  v. 
Howell,  44  id.  398,  402 ;  13  id.  638 ;  Marvin  v.  Wilber,  52 
id.  270 ;  People  v.  Bk,  N.  Ameinca,  75  id.  548 ;  Foioler  v. 
Uowe  Machine  Co.,  20  Week.  Dig.  521  ;  N,  River  Bk.  v. 
Aymar,  15  Barb.  262;  Atwood  v.  Mannings,  1  Mann.  & 
RjL  6.) 

77.  E.  Sickels  for  respondent.  The  delivery  of  the  bills  of 
lading  lo  the  plaintiff  with  the  drafts,  under  the  circumstanceB 
disclosed,  had  the  goods  been  shipped,  was  sufficient  to  vest 
all  the  interest  Williams  would  have  had  in  the  property  for 
the  purpose  of  security  for  the  payment  of  the  drafts. 
{Emery  v.  I}-o.  Nat,  B'k,  25  Ohio,  360 ;  Nat,  B'k  v.  Bear- 
lorn,  115  Mass.  219 ;  Dows  v.  Greene,  24  N.  Y.  638 ;  City 
Rk  v.  R,  W,  i&  O,  R,  R,  Co.,  44  id.  136;  Merch.  B'k  v. 
U.  R.  R.  <&  T.  Co,,  69  id.  373.)  A  corporation  is  liable  to 
the  same  extent  and  under  the  same  circumstances  as  a  natural 
person  for  the  consequences  of  its  wrongful  acts  or  omissions. 
{N,    Y,  i&  N,  H.  R.  R.   Co.  v.  Schuyler,  34  N.  Y.  30 ; 
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F.  Sav'g  Inst.  v.  Nat  B%  80  id.  102.)  The  defendant  is 
estopped,  as  against  the  plaintiflF,  from  now  asserting  the 
invalidity  of  the  act  of  its  agent,  in  issuing  the  bills  of  lading 
without  the  receipt  of  the  goods.  {K.  Y.  i&  N.  II,  li.  H.  Co. 
V.  Schuyler,  34  N.  Y.  30  ;  Armour  v.  U.  C\  li.  12.  Co.,  05  id. 
Ill;  Brooke  v.  JV.  Y.,  L.  K  dh  W.  12.  li.  Co.,  Penn.  Sup.  Ct., 
Oct.  5,  1885;  32  Alb.  Law  Jour.  374.)  It  is  not  neces- 
sary, in  order  to  create  an  estoppel,  that  representations  apart 
from  the  bills  of  lading  should  Iiavobeen  made  to  the  plaintiir, 
by  or  on  behalf  of  the  defendant,  as  no  jDrivity  need  be  estab- 
lished, except  such  as  is  created  by  the  unlawful  act  and  the 
consequential  injury.  {If.  Y.  c&  If.  II.  12.  12.  Co.  v.  Schuy- 
ler, 34  N.  Y.  30, 60  ;  K  C  cfc  B.  Co.  v.  Avery,  83  id.  3.)  The 
statement  printed  in  the  bills  of  lading  "  contents  unknown  " 
with  the  written  statement  following  in  one  "  35  barrels  beans  " 
and  in  the  other  "  30  barrels  beans  "  would  not  change  the 
presumption  tliat  it  was  barrels  of  beans  that  had  been  received. 
(Hatch  V.  Bayley,  12  CusIl  27 ;  Shaw  v.  Gardner,  12  Gray, 
488.) 

FiNCEi,  J.  It  is  a  settled  doctrine  of  the  law  of  agency  in 
this  State  that  where  the  principal  has  clothed  his  agent  with 
power  to  do  an  act  upon  the  existence  of  seme  extrinsic  fact 
necessarily  and  peculiarly  within  the  knowledge  of  the  agent, 
and  of  the  existence  of  which  the  act  of  executing  the  power 
18  itself  a  representation,  a  third  person  dealing  with  such  agent 
in  entire  good  faith,  pursuant  to  the  apparent  power,  may  rely 
upon  the  representation,  and  the  principal  is  estopped  from 
denying  its  truth  to  his  prejudice.  (North  River  Bank  v. 
Aymar,  3  Hill,  202  ;  Griswold  v: Haven,  25  N.  Y.  595,  601 ; 
N.  Y.  cfe  N.  H.  12.  R.  Co.  V.  Schuyler,  34  id.  30 ;  Armorer 
V.  M.  C.  R.  12.  Co.,  65  id.  111.)  A  discussion  of  that  doc- 
trine is  no  longer  needed  or  permissible  in  this  court,  since  it 
has  survived  an  inquiry  of  the  most  exhaustive  ciiaracter,  and 
an  assault  remarkable  for  its  perPistence  and  vigor.  If  there 
be  any  exception  to  the  rule  within  our  jurisdiction  it  arises 
in  the  case  of  municipal  corporations  whose  structure  and 
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functions  are  sometimes  claimed  to  justify  a  more  restricted 
liability.  The  application  of  this  rule  to  the  case  at  bar  iias 
determined  it  in  favor  of  the  plaintiffs  and  we  approve  of 
that  conclusion. 

One  Weiss  was  the  local  freight  agent  of  .the  defendant 
corporation  at  Batavia,  whose  duty  and  authority  it  was  to 
receive  and  forward  freight  over  the  defendant's  road,  giving 
a  bill  of  lading  therefor  specifying  the  terms  of  the  shipment, 
but  having  no  right  to  issue  such  bills  except  npon  the  actual 
receipt  of  the  property  for  transportation.  He  issued  bills  of 
lading  for  sixty-five  barrels  of  beans  to  one  Williams,  describ- 
ing them  as  received  to  be  forwarded  to  one  Comstock,  as 
consignee,  but  adding  with  reference  to  the  packages  that 
their  contents  were  unknown.  Williams  drew  a  draft  on  the 
consignee,  and  procured  the  money  upon  it  of  the  plaintiff  by 
transferring  the  bills  of  lading  to  secure  its  ultimate  payment. 
It  turned  out  that  no  barrels  of  beans  were  shipped  by  Wil- 
liams, or  delivered  to  the  defendant,  and  the  bills  of  lading 
were  the  product  of  a  conspiracy  between  liim  and  Weiss  to 
defraud  the  plaintiff  or  such  others  as  could  be  induced 
to  advance  their  money  upon  the  faith  of  the  false  bills. 

It  is  proper  to  consider  only  that  part  of  the  learned  and 
very  able  argument  of  the  appellant's  counsel  which  questions 
the  application  of  the  doctrine  above  stated  to  the  facts  pi'e- 
sented.  -So  much  of  it  as  rests  upon  the  ground  that  no 
privity  existed  between  the  defendant  and  the  bank  may 
be  dismissed  with  the  observation  that  no  privity  is  needed  to 
make  the  estoppel  available  other  than  that  which  flows  from 
the  wrongful  act  and  the  consequent  injury.  \]V.  Y.  dk 
N.  H,  Ji.  Ji.  Co.  V   Schuyler,  supra,) 

While  bills  of  lading  are  not  negotiable  in  the  sense  appli- 
cable to  commercial  paper,  they  are  very  commonly  transferred 
as  security  for  loans  and  discounts,  and  carry  with  them  the 
ownership,  either  general  or  special,  of  the  property  which 
they  describe.  It  is  the  natural  and  necessary  expectation  of 
the  carrier  issuing  them  that  they  will  pass  freely  from  one 
to  another  and  advances  be  made  upon  their  faith,  and  the 


1887.]   Bank  op  Batavia  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.   201 
Opinion  of  Iho  Court,  per  Finch,  J. 

carrier  has  no  riglit  to  believe,  and  never  does  believe,  that 
their  office  and  effect  is  limited  to  the  person  to  whom  they 
are  firet  and  directly  issued.  On  the  contrary,  he  is  bound 
by  law  to  recognize  the  validity  of  transfers  and  to  deliver 
the  property  only  upon  the  production  and  cancellation  of  the 
bill  of  lading. 

If  he  desires  to  limit  his  responsibility  to  a  delivery  to  the 
named  consignee  alone,  he  must  stamp  his  bills  as  '^  non- 
negotiable;"  and  where  he  does  not  do  that  he  must  be 
understood  to  intend  a  possible  transfer  of  the  bills  and  to 
affect  the  action  of  such  transferees.  In  such  a  case  the  facts 
go  far  beyond  the  instances  cited,  in  which  an  estoppel  has 
been  denied  because  the  representations  were  not  made  to 
the  party  injui'cd.  {Mai/enborg  v.  HayneSj  50  N.  Y.  675 ; 
Maguire  v.  Selden^  103  N.  Y.  $42.)  Those  were  cases  in 
which  the  representations  made  were  not  intended  and  could 
not  be  expected  to  influence  the  persons  who  relied  upon 
them,  and  their  knowledge  of  them  was  described  as  purely 
accidental  and  not  anticipated.  Here  they  were  of  a  totally 
different  character.  The  bills  were  made  for  the  precise  pur- 
pose, so  far  as  the  agent  and  Williams  were  concerned,  of 
deceiving  the  bank  by  their  representations,  and  every  bill 
issued  not  stamped  was  issued  with  the  expectation  of  the 
principal  that  it  would  be  transferred  and  used  in  the  ordinary 
channels  of  business,  and  be  relied  upon  as  evidence  of 
ownership  or  security  for  advances.  Those  thus  trusting  to 
it  and  affected  by  it,  are  not  accidentally  injured,  but  have 
done  what  they  who  issued  the  bill  had  every  reason  to 
expect.  Considerations  of  this  character  provide  the  basis  of 
an  equitable  estoppel,  without  reference  to  negotiability  or 
directness  of  representation. 

It  is  obvious,  also,  upon  the  case  as  presented,  that  the  fact 
or  condition  essential  to  the  authority  of  the  agent  to  issue 
the  bills  of  lading  was  one  unknown  to  the  bank  and  pecu- 
liarly within  the  knowledge  of  the  agent  and  his  principal. 
If  the  rule  compelled  the  transferee  to  incur  the  peril  of  the 
existence  or  absence  of  the  essential  fact^  it  would  practically 
SiCKELS  —Vol.  LXI.      26 
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end  the  large  volume  of  business  founded  upon  transfens  of 
bills  of  lading.  Of  whom  shall  the  lender  inquire,  and  how 
ascertain  the  fact?  Naturally  he  would  go  to  the  freight 
agent,  who  had  already  falsely  declared  in  writing  that  the 
property  had  been  received.  Is  he  any  more  authorized  to 
make  the  verbal  representation  than  the  written  one  ?  Must 
the  lender  get  permission  to  go  through  the  freight  house  or 
examine  the  books  ?  If  the  property  is  grain,  it  may  not  be 
easy  to  identify,  and  the  books,  if  disclosed,  are  the  work  of 
the  same  freight  agent.  It  seems  very  clear  that  the  vital 
fact  of  the  shipment  is  one  peculiarly  within  the  knowledge 
of  the  carrier  and  his  agent,  and  quite  certain  to  be  unknown 
to  the  transferee  of  the  bill  of  lading,  except  as  he  relies 
upon  the  representation  of  the  freight  agent. 

The  recital  in  the  bills  that  the  contents  of  the  packages 
were  unknown  would  have  left  the  defendant  free  from 
responsibility  for  a  variance  in  the  actual  contents  from  those 
described  in  the  bill,  but  is  no  defense  where  nothing  is  shipped 
and  the  bill  is  wholly  false.  The  carrier  cannot  defend  one 
wrong  by  presuming  that  if  it  had  not  occurred  anotlier  might 
have  taken  its*  place.  The  presumption  is  the  other  way; 
that  if  an  actual  shipment  had  been  made  the  property  really 
delivered  would  have  corresponded  with  the  description  in 
tlie  bills. 

The  facts  of  the  case  bring  it,  therefore,  within  the  rule  of 
estoppel  as  it  is  established  in  this  court  and  justify  the 
decision  made. 

The  judgment  should  bo  atiirmed,  with  costs. 

All  concur. 

Judgment  aflSrmed. 
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Daniel  G.  Doekance,  Jr.,  Respondent,  v,  Robert  J.  Dean 
et  al.,  Appellants. 

The  factors*  act  (Chap.  179,  Laws  of  1830),  was  designed  to  protect  per- 
sons dealing  in  good  faith  with  the  apparent  owner  of  property;  it 
does  not  apply  where  protection  would  secure  to  a  wrOng-doer  the 
fruits  of  a  fraud. 

In  an  action  for  the  conversion  of  a  quantity  of  corn  it  appeared  that 
plaintiff,  who  was  the  owner,  consigned  the  corn  to  L.  &  Co. ,  .commis- 
sion merchants,  for  sale.  The  latter  delivered  it  to  defendants,  who 
advanced  money  on  account  of  it.  The  court  after  charging  that 
defendants  could  keep  the  corn  aa  security  for  the  money  advanced, 
provided  they  did  not  at  the  time  know  that  plaintiff  was  the  owner, 
charged  that  if,  on  the  other  hand,  they  knew  that  L.  &  Co.,  were 
using  plaintiff's  property  to  raise  money  for  themselves,  they  could  not 
hold  it,  but  stood,in  L.  &  Co.*s  place.     Held,  no  error. 

(Argued  May  12,  1887;  decided  June  7, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  February  10,  1885,  which  aftinned  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

Tliis  action  was  brought  to  recover  damages  for  the  alleged 
conversion  by  defendants  of  a  quantity  of  corn  belonging  to 
plaintiff. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

^dioard  S.  Hatch  for  appellants.  The  plaintiff  did  not 
make  out  a  case  cf  conversion.  (  Yeatman  v.  Sav.  Inst^  95 
U.  S.  764;  EM  v.  Carnley,  11  N.  Y.  501;  Goulei  v. 
Asseler,  22  id.  225  ;  Lewis  v.  Matt,  36  id.  394,  401  ;  Talty  v. 
Freedman's  Sav'ga,  93  U.  S.  321,  324,  325.)  The  defendants 
tock  the  title  of  the  bank  when  they  took  up  the  notes. 
{Stocki>ridgeY,  Schooninaker^  45  Barb.  100;  Evansville  Bk, 
V.  Kavfmann,  93  N.  Y.  273,  279  ;  Farmer's  Bk.  v.  Lang,  87 
id.  209,  215  ;  Lewis  v.  Palmer,  28  id,  271 ;  Havens  v.  Willis, 
100  id.  482,  490;  Townsend  v.  Whitney,  75  id.  425,  430; 
Com7nisstoner3  v.  Clark,  91  U.  S.  278,  286;    Cromwell  v. 
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County^  96  id.  51,  59  ;  1  Daniel  on  Neg.  Instr.  [3d  ed.],  753, 
§  803;  Bumpus  v.  Plainer,  1  John.  Cli.  213;  Wood  v. 
Chajpirv,  13  N.  Y.  509 ;  ChHffith  v.  Griffith,  9  Paige  Ch.  315.) 

H.  Morrison  for  respondent.  Where  goods  are  hypothe- 
cated by  factors,  persons  with  whom  the  transaction  takes 
place,  in  order  to  bring  themselves  within  the  law  of  1830 
(chap.  179,  §  3),  must  show  that  the  money  was  advanced  on 
the  faith  of  possession  or  indicia  of  title.  {First  Nat,  Bk.  v. 
Shaw,  64  N.  Y.  283 ;  Walthev  v.  Wetmore,  1 E.  D.  Smith,  71.) 
The  common  law  has  been  ameliorated  as  to  its  unfair  protection 
of  the  rights  of  the  owner  of  personal  property  at  the  expense  of 
injustice  to  the  honest  purchaser  or  bailee  in  the  enactment 
of  what  is  known  to  the  law  merchant  as  the  factor  and  agent 
acts.  (4  Ga.  4  Ch.  83, 1823 ;  5  id.  94, 1825  ;  IKS.  762,  tit.  5, 
§  3  [2d  ed.]  1832,  adopting  statute  of  1830.)  Before  the 
enactment  of  the  Factor's  Act,  >commonly  called  in  1830,  no 
claim  could  have  been  predicated  upon  an  liypothecation, 
notwithstanding  the  utmost  good  faith  on  the  part  of  the 
pledgee.  {Rodriguez  v.  Heffemcm,  5  Johns.  Ch.  417.) 
TV  hen  property  passes  from  the  agent  to  the  bailee,  and  he 
knows  the  owner,  the  principal  liabilities  and  rights  attach  to 
the  relation  of  the  ownership.  {Morrison  v.  Currie,  4  Duer. 
82 ;  Palcy  on  Agency,  369 ;  Smith's  Mer.  Law,  66,  78,  79 ; 
Story  on  Agency,  266.)  The  Factors'  Act  was  intended  for 
the  protection  of  third  parties,  who,  in  good  faith,  and  in 
ignorance  of  any  defect  of  title  advance  money  and  incur 
obligations,  upon  the  faith  of  merchandise  and  the  appar- 
ent ownership  thereof  by  factors  or  agents  who  have  been 
entrusted  by  the  ownera  with  the  possession  of,  or  with  the 
documentary  evidence  of  the  title  to  property.  (Factors' 
Act,  2  R.  S.  1168,  §  2  [Banks'  ed.]  ;  Rowland  v.  \Yoodrtiff, 
60  K  Y.  73;  66  id.  113;  Covell  v.  Ilill,  6  id.  378;  3  Hun, 
71.)  Ignorance  of  the  owner's  title  is  an  absolute  element  to 
protect  the  alleged  purchaser  or  bailee.  {Rowland  v.  Wood- 
ruff 60  N.  Y.  73 ;  Covell  v.  Rill,  6  id.  874 ;  Stevens  v.  Wil- 
^o»y  3  Denio,  472;  6  Hill,  312.)     In  trover  for  conversion 
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of  goods  shipped,  the  damage  is  the  value  of  goods  at  time  and 
place  of  conversion  with  interest,  etc.  {floveU  v.  HM^  6 
N.  Y.  374.) 

Danforth,  J.  The  plaintiflF,  being  the  owner  of  certain 
corn,  alleged  and  proved  that  the  defendants  had  converted 
it  to  their  own  use,  to  his  damage  $2,829.60.  The  defendants 
at  the  time  of  the  conversion,  were  warehousemen  and  bankers. 
They  proved,  in  substance,  that  they  received  the  com  from 
the  firm  of  Littell  &  Co.,  commission  merchants,  advanced 
money  to  them  on  account  of  it,  and  insisted  that  they  were 
entitled  to  hold  the  corn  until  this  advance  was  repaid.  It 
appeared  that  the  plaintiff  had  consigned  the  corn  to  Littell  & 
Co.  for  sale.  They,  therefore,  had  possession  and  were  the 
apparent  owners,  and  the  trial  judge  charged  the  jury  that 
the  defendants  could  keep  the  corn  as  security  for  the  money  so 
advanced,  provided  they  did  not,  at  the  time,  know  that  the 
plaintiff  was  the  owner  of  the  corn  ;  on  the  other  hand,  if  they 
knew  that  Littell  &  Co.  wei*e  using  the  plaintiff's  property  to 
raise  money  for  themselves,  then  the  defendants  could  not  hold 
the  corn,  and  stood  in  Littell  &  Co.  's  place.  To  this  part  of  the 
charge  the  defendants  excepted.  It  presents  the  only  point 
in  the  case,  and,  to  sustain  it,  the  appellant's  rely  upon  the 
«  Factors'  Act "  (Laws  of  1830,  chap.  179).  That  act  was  to 
protect  persons  dealing  in  good  faith  with  the  apparent  owners 
of  property,  and  has  no  possible  application  to  a  case  where 
protection  would  secure  to  a  wrong-doer  the  fruits  of  fraud. 

Many  other  propositions  have  been  arguod  for  the  appel- 
lants, but  they  are  raised  by  no  exception  and  are  not  war- 
ranted by  any  evidence  to  be  found  in  the  appeal  book. 

The  trial  judge  in  denying  a  new  trial,  and  the  General 
Term  in  affirming  the  judgment,  properly  disposed  of  the  case. 

The  judgment  and  order  appealed  from  should,  therefore, 
be  affirmed. 

All  concur. 

Judgment  affirmed. 
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William  H.  Swift  et  al.,  Respondents,  v.  The  Pacific  Mail 
Steamship  Company  et  al.,  Appellants. 

"Where  a  consignor  of  goods  delivered  to  a  common  carrier  for  tranapor- 
tation,  althouerh  not  the  general  owner,  has  a  lien  upon  or  a  special 
interest  in  the  goods  and  makes  the  contract  and  pays  rhe  freight,  he 
may  bring  an  action  for  breach  of  the  contract  in  his  own  name. 

Where,  therefore,  the  owners  of  whaling  vessels  were  the  consignors  and 
consignees  of  a  quantity  of  oil  and  paid  the  freight  thereon,  held,  the 
fact  that  i\ke  seamen  on  the  vessels  hml  an  interest  in  the  proceeds  of 
the  sale  of  the  oil  did  not  make  them  necessary  parties  to  an  action 
against  the  carrier  for  breach  of  contract. 

A  corporation  carrying  over  a  portion  of  a  continuous  line  of  transpor- 
tation, may  contract  to  carry  bej'^ond  the  terminus  of  its  route. 

It  may  also  contract  to  receive  goods  away  from  its  terminus,  to  be  trans- 
ported to  such  terminus  over  the  route  of  another  carrier,  and  then  to 
be  forwarded  over  its  route,  when  the  making  of  such  a  contract  is  in 
the  prosecution  of  and  incidental  to  its  corporate  business. 

It  6eem8  this  right  of  a  corporate  carrier  to  go  beyond  its  terminus  to 
procure  freight  is  not  absolute  and  unqualified.  It  must  be  exercised 
within  reasonable  limits  and  under  such  circumstances  that  it  may 
fairly  be  said  to  be  incident  to  its  legitimate  corporate  business. 

Two  corporations,  each  carrying  over  a  portion  of  a  continuous  route, 
may  enter  into  joint  contracts  for  transportation. 

Defendant,  the  P.  M.  S.  Co.,  was  organized  to  navigate  steamships  on  the 
Pacific  and  Atlantic  Oceans  (Chap.  207,  Laws  of  1850.)  Its  line  con- 
nected at  Panama  on  the  Pacific  and  at  Aspinwall  on  the  Atlantic  with 
the  road  of  defendant,  the  P.  R.  R.  Co.,  which  was  operating  under 
its  charter  a  railroad  between  those  places.  In  an  action  upon  a  joint 
contract  made  by  the  two  corporations  for  the  transportation  of  a 
quantity  of  oil  from  Panama  to  New  York,  hM^  that  defendants  hud 
power  to  make  the  contract  and  were  jointly  liable  for  a  breach  thereof. 

The  parties  made  a  special  contract  as  to  the  transportation  of  the  oil. 
Two  months  after  its  delivery  at  Panama  the  common  agent  of  the 
defendants  here,  executed  bills  of  lading  which  were  sent  to  plaintiffs, 
but  were  not  received  until  after  the  oil  had  left  Aspinwall.  The  con- 
tract, as  set  forth  in  the  bills,  was  different  from  that  actually  made. 
Heldy  that  defendants  could  not  alter  or  abrogate  the  contract  actually 
made,  by  issuing  the  bills  of  lading;  and,  in  the  absence  of  proof 
establishing  that  plaintiffs  consented  to  accept  the  bills  i-n  place  of  the 
prior  contract,  the  latter  must  control. 

The  damage  complained  of  was  caused  by  unjustifiable  delay  and  care- 
lessness while  the  oil  was  in  the  possession  of  the  railroad  company. 
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ffdd,  that  conceding  the  contract  for  transportation  was  made  with  the 
steamship  company  alone,  then  defendants  were  severally  liable,  the 
railroad  company  as  common  carrier  upon  general  principles,  the 
steamship  company  under  the  special  contract. 

^'Argued  May  12, 1887;  decided  June  7,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  d3partm3iit,  entered  upon 
an  order  made  May  8,  1885,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  by  the  plaintiffs,  as  shippers,  against 
the  defendants,  as  common  carriers,  to  recover  damages  for 
breach  of  a  joint  contract  for  the  carriage  of  whale  oil  from 
Panama  to  New  York. 

The  complaint  alleged  that  the  plaintiffs  were  copartners 
and  that  the  defendants  were  corporations  organized  under 
the  laws  of  this  State ;  that  the  business  of  the  Panama  Rail- 
road Company,  among  other  things,  was  the  transportati(m  of 
freight  from  Panama  by  rail  to  A  spin  wall,  and  tliere  to  deliver 
the  same  to  the  Pacific  Mail  Steamship  Company,  whose  busi- 
ness it  was,  among  other  things,  to  transport  the  freight  so 
received  by  vessel  to  New  York;  that  the  defendants,  for 
a  single  price  named,  entered  into  a  joint  contract  to  carry 
the  oil  from  Panama  to  New  York ;  that  they  entered  upon  the 
performance  of  their  contract  in  the  months  of  January  and 
February,  1873,  and  delivered  a  portion  of  the  oil  received 
by  them  from  the  plaintiffs,  in  the  city  of  New  York,  about 
the  23d  of  April,  1873 ;  that,  owing  to  the  negligence,  delay 
and  improper  handling  of  the  oil,  and  the  casks  containing 
the  same,  by  the  defendants,  the  oil  was  greatly  damaged 
and  injured,  and  a  large  part  of  it  was  lost  by  leakage  while 
at  Panama,  on  its  way  across  the  Isthmus,  at  Aspinwall,  and 
also  on  the  passage  from  Aspinwall  to  New  York,  and  that 
by  reason  of  negligence,  improper  conduct  and  mismanage- 
ment of  the  defendants,  the  plaintiffs  suffered  damages  in  the 
sum  of  $20,000,  besides  interest.     Each  of  the  defendants,  by 
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a  separate  answer,  among  other  things,  denied  the  joint  con- 
tract and  the  joint  liability  alleged  in  the  complaint ;  alleged 
that  the  oil  was  delivered  and  carried  under  a  special  contract, 
printed  and  in  writing,  copies  of  which  were  delivered  to 
plaintiffs,  wherein  the  several  rights  and  liabilities  of  plaintiffs 
and  defendants,  and  each  of  them,  with  respect  to  plaintiffs  and 
to  each  other,  relative  to  the  subject-matter  of  the  complaint, 
were  limited,  defined  and  determined,  and  that  its  undertaking 
in  regard  to  the  oil  was  only  under  snch  contract,  which  it  had 
fully  performed;  that  it  was  not  liable  for  losses  accruing 
upon  the  route  of  the  other  defendant ;  and  each  defendant 
also  alleged,  as  a  separate  defense,  that  there  was  a  defect  of 
parties  plaintiff,  and  that  several  other  persons  named  were 
then,  and  also  at  the  time  of  the  making  of  the  contract  and 
the  transportation  of  the  oil,  jointly  interested  with  the 
plaintiffs  in  the  oil. 

The  further  material  facts  are  stated  in  the  opinion. 

George  lloadley  for  appellants.  Tliere  was  a  defect  of 
parties  plaintiff,  and  the  plaintiffs  were  not  entitled  to 
recover.  (1  Greenleaf  on  Ev.,  §§  56,  58;  Addington  v. 
Magan,  20  L.  J.  R.  [N.  8.]  C.  P.  82.)  The  Pacific  Mail 
Steamship  Company  had  no  legal  authority  to  enter  into 
the  alleged  contract.  (  Weed  v.  S.  c6  S.  R.  Co.,  19  Wend. 
534:  Shouler  on  Bailments,  336;  Perkins  v.  Poriiand.,  etc., 
R.  Co.,  47  Me.  673 ;  Muffchamp  v.  Z.  &  P.  J.  R.  Co.,  8 
M.  &  W.  421,  430;  Converse  v.  N.  A  iT.  Y.  T.  Co.,  33 
Conn.  166;  Eood  v.  N.  T.  cfe  N.  R.  R.  R.  Co.,  22  id.  1.) 
The  supposed  joint  contract  of  the  railway  and  steamship 
company,  upon  which  the  judgment  below  is  founded,  was 
not  established.  {ZippincoU  v.  Low,  68  Pa.  St.  314 ;  Ins.  Co. 
v.  Railroad  Co.,  104  U.  S.  146 ;  Myrick  v.  Mich.  C.  R.  R, 
Co.,  107  id.  102;  Champion  v.  Bostwick,  18  Wend.  175; 
PaUison  v.  Blanchard,  1  Seld.  186 ;  Merrick  v.  Cordon,  20 
N.  Y.  93 ;  Mihior  v.  N.  T.  A  K.  H.  R.  R.  Co.,  53  id. 
363 ;  Briggs  t.  Vanderbilt,  19  Barb.  222,  237 ;  Hunt  v. 
ir.  Y.  dk  E  R.  Co.,  1  Hilt,  228;  C  E.  dt  D.  R.  Co,  v. 
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Pontius,  19  Ohio  St.  221;  Darling  v.  B.  &  W.  H.  H. 
Co,y  11  Allen,  295 ;  Gass  v.  iV^.  T.  P,  <&  B,  R,  Co.,  99  Mass. 
220 ;  Burroughs  v.  N,  &  W,  R.  Co.,  100  id.  26 ;  Aigen  v. 
B.  cfe  Me.  R.  Co.,  132  id.  423 ;  Block  v.  Fitch.  R.  Co.,  139 
id.  308 ;  H.  S.  R.  Co.  v.  Trippe,  42  Ark.  465 ;  Goldsinith  v. 
Che.  cfe  Al.  R.  Co.,  12  Mo.  App.  479 ;  Snider  v.  A.  Ba.  Co., 
63  id.  383 ;  Cit.  Ins.  Co.  v.  Kountze  Line,  4  Woods  C.  C.  R. 
268.)  The  only  contract  with  the  Pacific  Mail  Steamship 
Company  proved  in  the  case  was  created  by  the  bills  of  lad- 
ing. {Shelton  V.  Mer.  D.  Tr.  Co.,  59  N,  Y.  258  -  Bishop  v. 
Em.  Tr.  Co.,  48  How.  Pr.  119 ;  Oliver  v.  Mut.  C.  M.  Ins.  Co., 
2  a  C.  R  277, 291 ;  B.  &  E.  R.  Co.  v.  CoUins,  7  H.  L.  C.  214.) 
It  is  immaterial  that  Mrs.  Smith  did  not  read  the  bills  of 
lading.  (Wood's  Railway  Law,  1577,  1578  ;  Bishop  v,  Em. 
Tr  Co.,  48  How.  Pr.  119;  Fibel  v.  Livingston,  64  Barb. 
179 ;  Geo.  Ins.  Co.  v.  M.  <&  C.  R.  R.  Co.,  72  K  Y.  90 ; 
HiOs  V.  Syracuse,  B.  &  N.  T.  R.  R.  Co.,  73  id.  351 ; 
Madan  v.  Sherard,  73  id.  334,)  The  oral  communications 
did  not  constitute  the  contract.  {Long  v.  AT.  T.  G.  R,  R.  Co., 
50  N.  Y.  77 ;  3  Wood's  Railway  Laws,  1577,  n.  2 ;  Isaacson 
V.  N.  J.  C.  <&H.  R.  R.  R.  Co.,  94  id.  284;  McDonald  v. 
W,  R,  Corp.,  34  id.  501 ;  Maghee  v.  Camden,  etc.  R.  R.  Co., 
45  id.  524;  Fairfax  v.  N.  Y.  C  &  B.  R,  R,  R.  Co.,  37 
Snpr.  Ct.  R.  530  ;  B'k  Kenfy  v.  Adams^Ex.  Co.,  93  TJ.  S. 
165;  Hollister  v.  Nbwlen,  19  Wend.  241.)  The  contract  is 
void  for  indefiniteness.  {Burroughs  v.  Norioich  dk  W,  R.  R. 
Co.,  100  Mass.  26 ;  Myrick  v.  if.  c6  C.  R.  R.  Co.,  107  U.  S. 
102.)  In  any  event,  the  contract  as  to  this  defendant  was,  at 
most,  to  transport  from  Aspinwall  to  New  York.  {Harris  v. 
Grand  T  R.  R.  Co.,  5  Atlantic  R.  305  ;  Washhume  do  Moen 
Wfg  Co.  V.  Prov,  <&  W.  R,  R.  Co.,  113  Mass.  490 ;  NuUing 
v.  Conn.  R.  R.  R.  Co.,  1  Gray,  502^  Hoagland  v.  Hannibal 

6  St.  J.  R.  R.  Co.,  39  Mo.  451  ;  Weil  v.  Mer.  D.  Tr.  Co., 

7  Daly,  456.)  The  bills  of  lading  constitute  the  contract. 
{Shelton  v.  Mer.  D.  Tr.  Co.,  59  N.  Y.  258 ;  Bishop  v.  Em. 
Tr.  Co.  48  How.  Pr.  119 ;  Im.  Co.  v.  Railroad  Co.,  104 
U.  S.  146  ;  Van  Santvoordt  v.  St.  John,  6  Hill,  157  ;  Steward 
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V.  T.  H.  &  L  R.  B.  Co.,  3  Fed.  R.  768  ;  Pern.  Co.  v.  N.  T. 
a  R.  R.  Co.,  10*  Mass.  144 ;  W,  St  L.  cfe  P.  R.  R.  Co.  v. 
Jaggerman.  115  III.  407.)  The  bills  of  lading  are  established 
as  the  contract  by  the  course  of  business  between  defendants. 
( IF  cfe  Jf.  Man'fg  Co.  y.  P  <t  W.  R.  Co.,  113  Mass.  493; 
Darling  v.  B.  <&  W,  R  R.  Corp ,  11  Allen,  295 ;  HincUey 
V.  N.  Y.  G.  dk  H.  R.  R.  R.  Co.,  3  Supr.  Ct.  281 ;  Blit2  v. 
U.  Sfh  Co.,  51  Mich.  558.)  In  any  event,  the  bills  of  lading 
are  established  as  the  contract  of  this  defendant,  The  Pacific 
Mail  Steamship  Company.     {Hinckley  v.  N.  Y,  C.  <6  H,  R. 

^B.  B.Co.,  3  Supr.  Ct.  281 ;  Schiffy.  N.  Y.  C.  <&  H.  B  B. 

'^B.  Co.,  62  How.  Pr.  91 ;  16  Hun,  278.)  The  receipt  without 
objection,  and  use  made  of  the  bills  of  lading,  by  Swift  & 
Perry,  and  their  agent  Hunt,  constitute  a  ratification  of 
Crooker's  assumption  of  agency  for  them,  and  a  waiver  of  all 
objections  thereto.  (Story  on  Agency,  §  242;  Codwise  v. 
Backer,  1  Caines,  526 ;  Caimes  v.  Bleecker,  12  Johns.  300, 
305;  Virnina  v.  Barclay,  3  Cow.  281,  283;  Hazard  v. 
Spears,  4  Keyes,  469 ;  2  Abb.  Ct.  App.  Dec.  853  ;  Gold  JH. 
Co.  V.  JVat.  Bh.  96  Q.  S.  640,  645  ;  Andrews  v.  ^tna  Ins. 
Co.,  92  N.  T.  596,  604 ;  Towles  v.  Stephenson,  1  Johns,  Ch. 
110;  Armsi/rong  v.  Gilchrist,  2  id.  424.)  These  acts  also 
amount  to  a  waiver  of  all  objections  to  the  bills  of  lading. 
{Ger.  Ins.  Co.  v.  k.  cfe  C  B.  B.  Co.,  72  N.  Y.  90,  93 ;  HiU 
V.  S.  B.  cfe  N.  Y.  B.  R.  Co.,  73  id.  351 ;  Long  v.  N.  Y.  C. 
B.  B.  Co.,  50  id.  76.)  If  the  letters  and  oral  communications 
constituted  a  contract,  they  were  never  acted  on.  {Bicketts 
V.  B.  cfe  0.  B.  B.  Co.,  61  Barb.  18 ;  4  Lans.  446;  59  N.  Y. 
637;  C.  <&  GH  W.  B.  B.  Co.  v.  Dam,  43  id.  240,  243.) 

WiUiam  G.  Choate  for  Panama  Railroad  Company,  appel- 
lant. Though  a  railroad  corporation  may  contract  to  carry 
beyond  its  own  line,  yet  it  requires  an  express  contract  so  to 
bind  it.  Such  contract  is  not  to  be  inferred  from  its  sharing 
in  a  through  freight,  nur  from  its  receiving  and  transporting 
the  goods  over  its  line  in  the  course  of  a  continuous  passage 
under  an  agreement  for  a  through  freight.    {Boot  v.  B.  B. 
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Co.,  45  N.  Y.  530 ;  Faulkner  v.  Bart,  82  id.  422 ;  Gondict 
V.  R.  R.  Co.,  54  id.  500.)  A  contract  whereby  the  liability 
of  the  company  is  sought  to  be  extended  beyond  its  own  line 
will  not  be  inferred  from  loose  and  doubtful  expressions,  but 
mutit  be  established  by  clear  and  satisfactory  evidence.  {Myrick 
V.  R.  R.  Co.,  107  U.  S.  102.)  The  bills  of  lading  were  the 
only  contracts  between  the  parties.  {Shelton  v.  Despa  ch 
Co.,  59  N.  Y.  258,  262 ;  Ger.  Ins.  Go.  v.  R.  R.  Co,,  72  id. 
92,  93;  HUl  v.  R,  R.  Co.,  73  id.  351,  353;  Bish^  v. 
Irans.  Co.,  48  How.  Pr.  119.)  There  was  nothing  in  the 
prior  negotiations  and  understanding  inconsistent  with  that 
provision  of  the  bills  of  lading,8ti  pulating  for  a  restriction 
of  liability  of  this  defendant  to  its  own  line.  This  restriction 
was  fairly  within  the  contemplation  of  the  parties,  even  if  the 
parol  agreement  was  not  superseded  by  the  bills  of  lading. 
{McDonald  v.  R.  R.  Co.,  34  N.  Y.  501 ;  Isaacson  v.  R.  R. 
Co.,  94  id.  284 ;  Bank  v.  Ex.  Co.,  93  U.  S.  165 ;  Oliver  v. 
Ins.  Co.,  2  Curt.  C.  C.  291.)  The  persons  named  in  the 
answers  were  shown  to  be  interested  in  the  oil  and  were 
necessary  parties.     (Code  Civil  Pro.,  §  449.) 

Austen  O.  Fox  for  respondents.  The  uncontradicted  evi- 
dence established  a  contract  between  the  plaintiffs  and  the 
Pacific  Mail  Steamship  Company  to  carry  the  oil  through 
from  Panama  to  New  York,  and  it  would  have  been  proper 
for  the  court  to  direct  a  verdict  in  favor  of  the  plaintiffs 
against  that  defendant.  {Mactier  v.  Frith,  6  Wend.  139; 
E.  T.  <&  G.  R.  R.  Co.  V.  Montgomery,  44  Ga.  278 ;  G.  <&  L. 
R.  R.  Co.  V.  PraU,  22  Wall.  123;  Peck  v.  Yandej^nark,  99 
N.  Y.  29 ;  Park  v.  Preston,  22  W.  Dig.  359.)  For  damages 
resulting  from  a  default  in  the  performance  of  this  contract, 
the  Pacific  Mail  Steamship  Company  is  liable  as  a  common 
carrier,  even  if  it  made  the  contract  solely  on  its  own  behalf. 
{Maghee  v.  C.  <&  A.  R.  R.  Co.,  45  K  Y.  514,  518,  519 ;  Root 
V.  G.  W.  R.  R.  Co.,  id.  524 ;  Quhnly  v.  Yanderlilt,  17  id. 
306 ;  Bv/rtAS  v.  B.  &  S.  L,  R,  Co.,  24  id.  269 ;  Hart  v.  R. 
cfe  8.  R.  R.  Go.,  8  id.  37;  Gary  v.  IlL  &  Tol.  R.  R.  Co.,  29 
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Barb.  35,  36 ;  Ze  Sage,  v.  Gt  W,  <&  D.  dk  M.  R,  E.  Go,,  1 
Daly,  306 ;  Schroeder  v.  E.  E.  E.  Co.,  5  Duer,  66.)  Whether 
the  charter  of  the  Pacific  Mail  Steamship  Company  expressly 
authorizes  this  contract  or  not,  the  defense  of  ^^  ultra  vires^^ 
is  not  good.  {Biaaell  v.  M,  S.  &  if.  /.  E.  E.  Co,,  22  N.  Y. 
258;  63  id.  367;  63  id.  69;  BuffeU  v.  T.  &  B.  E.  E.  Co., 
40  id.  168,  172 ;  Weed  v.  S.  &  8.  E.  E.  Co,,  19  Wend.  534, 
637 ;  B.<&  P.  St.  Co.,  v.  Bruce,  54  Pa^  St.  77 ;  Maghee  v. 
C.  <&  A.  E.  E.  Co.,  45  N.  Y.  519.)  The  company  having 
undertaken  to  execute  the  contract  and  collected  the  com- 
pensation agreed  on,  cannot  now  object  that  its  officers  had 
no  authority  to  make  the  contract.  {Goodrich  v.  Thompson,  4 
Kobt.  75 ;  44  K  Y.  324 ;  White  v.  A.  cfe  S.  E.  E.  Co.,  6  Lans. 
475.)  These  facts  are  sufficient  in  law  to  sustain  the  finding 
of  the  jury  that  the  contract  was  a  joint  contract.  (King  v. 
iSarria,  69  N.  Y.  24;  Wyld^  v.  J!^or.  E.  E.  Co.,  53  id.  156; 
Barton  v.  Wheeler^  49  N.  H.  9 ;  Case  v.  Baldwin,  136  Mass. 
90 ;  GiU  V.  Manchester  E.  Co.,  L.  R.,  8  Q.  B.  186 ;  Bart  v. 
E.  &  8.  E.  E.  Co.,  8  N.  Y.  37;  Cohh  v.  AlhoU,  14  Pick. 
289;  C.  H.  &  D.  E.  E.  Co.  v.  8praU,  2  Duval  [Ky.],  4.) 
After  the  plaintiffs  had  parted  with  the  oil,  and  the  defendants 
had  begun  its  transportation  under  the  contract  the  jury 
had  found  was  made,  the  defendants  could  not  abrogate  nor 
alter  that  contract  by  merely  signing  and  mailing  bills  of 
lading  which  did  not  reach  the  plaintiffs  until  after  much  of 
the  loss  had  occurred.  {Guillaume  v.  GenH  Tr^am^.  Co.,  100 
N.  Y.  491;  BostwickY.  B.  <&  0.  E.  E.  Co.,  45  id.  712; 
Coffin  V.  iT.  Y.  C.  E  E.  Co.,  64  Barb.  632 ;  66  K  Y.  632 ; 
8trohm  v.  D.  cfe  M.  E.  Co.,  21  Wis.  554 ;  Park  v.  Preston, 
22  W.  Dig.  359 ;  Lawson  on  Conts.  of  Carriers,  §§  114,  115 ; 
WhederY.  N.  B.  &  C  E.  E.  Co.,  115  U.  S.  29.)  The  plaintiffs 
can  maintain  this  action  for  damages  for  the  breach  of  the  con- 
tract to  which  they  were  parties.  (Sargent  v.  Mo^^ris,  3  B.  & 
Aid.  277 ;  Dmdap  v.  Lambert,  6  CI.  &  Fin.  600 ;  BlaTichard 
V.  Gray,  8  Gray,  281 ;  Finn  v.  Western  E.  E.  Co.,  112  Mass. 
624 ;  Nor.  Pack.  L.  v.  Shearer,  61  111.  263 ;  Hutch,  on  Carriers, 
§  723 ;  Considerant  v.  Brisbane,  22  N.  Y.  389 ;    Bliss  on 
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Code  Pleadings,  §  59;  AUen  v.  Brovm^  44  N.  Y.  328; 
JUeekery.  Calhom,  id.  348;  J}foe  v.  Christie,  61  id.  270, 
274;  Baxter  v.  jRodney,  3  Pick.  435;  Grozier  v.  AVwood, 
4  id.  234 ;  23  id.  494,  495.)  As  the  joint  contract  to  carry 
through  from  Panama  to  Now  York  made  both  the  defend- 
ants liable  as' insurers,  errors  in  the  charge  or  in  the  admission 
of  evidence,  except  as  to  the  existence  of  the  contract,  are 
immaterial.  {^Aldm  v.  N.  Y.  C.  R.  R,  Co.,  26  K  Y.  102 ; 
C.  M.  St.  P.  R.  Co.  V.  Rose,  112  U.  S.  377.)  Notwith- 
standing that  the  complaint  states  a  joint  contract  the  plaintiff 
is  entitled  to  judgment  against  either  defendant  according 
as  the  evidence  warrants  a  joint  or  only  a  several  recovery. 
{Mcintosh  V.  Ensign,  28  N.  Y.  169 ;  BrumskUl  v.  James, 

11  id.  294 ;  Montgomery  Co.  B^h  v.  Albany  City  B^k  and 
Bk  of  State  of  N.  T.,  7  id.  459,  465 ;  Loomis  v.  Rack, 
56  id.  462,  466.) 

Eabl,  J.  A  point  is  made  on  behalf  of  the  defendants 
that  the  plaintiffs  cannot  maintain  this  action  on  the 
ground  that  some  of  the  seamen  on  the  whaling  vessels 
were  to  some  extent  joint  owners  with  them  of  the  oil.  It  is 
undoubtedly  the  general  rule  in  this  State  that  an  action 
against  a  common  carrier  for  the  breach  of  his  contract,  or 
of  his  duty  to  carry  must  be  brought  in  the  name  of  the 
owner  of  the  goods  although  the  contract  may  have  been 
made  or  the  goods  shipped  by  another.     {Oreene  v.  Clark, 

12  N.  Y.  343 ;  Krulder  v.  Ellison,  47  id.  36.)  The  rule  has, 
however,  been  much  questioned  and  has  some  exceptions. 
{Blanchard  v.  Page,  8  Gray,  281 ;  Finn  v.  Western 
Railroad  Corporation  112  Mass.  524 ;  Arbuckle  v.  Thompson, 
37  Penn.  St.  170.)  Where  the  consignor,  although  not  the  gen- 
eral owner,  has  a  lien  upon  or  a  special  interest  in  the  goods, 
and  makes  the  contract  and  pays  the  consideration  for  their 
carriage,  he  may  bring  an  action  for  the  breach  of  the 
contract  in  his  own  name  in  order  that  he  may  protect  his 
rights.  Here  these  plaintiffs  made  this  contract  in  their  own 
names^  and  with  their  ovm  money  paid  the  agreed  freight, 
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and  they  were  both  consignors  and  consignees.  It  does  not 
appear  what  ownership  if  any  in  the  oil  the  seamen  had,  nor 
does  it  appear  what  the  relations  between  the  plaintifib  and 
them  were.  For  aught  that  appears  the  plaintiffs  were  under 
a  special  duty  to  deliver  this  oil  in  the  city  of  New  York,  and 
had  a  special  interest  in  the  whole  of  the  oil  to  protect.  As 
they  were  in  control  of  the  oil  and  made  the  contract  for  its 
transportation,  being  both  consignors  and  consignees,  in  the 
absence  of  proof  to  the  contiary,  it  must  be  assumed  that  they 
had  sufficient  title  and  right  to  maintain  this  action  and  enforce 
their  contract  with  the  defendants ;  and  in  so  holding  it  is 
believed  that  we  are  in  conflict  with  no  authority. 

But  the  evidence  does  not  show  that  the  seamen  were  joint 
owners  with  the  plaintiffs  of  the  oil.  It  was  simply  testified 
that  "  they  were  interested  in  the  oil,''  and  that  evidence  was 
not  sufficient  to  establish  that  they  were  either  partners  or 
joint  owners  with  the  plaintiffs.  It  is  more  reasonable  to 
suppose,  from  such  evidence,  that  they  were  simply  interested 
in  the  proceeds  of  the  oil,  and  such  is  believed  to  be  the  com- 
mon arrangement  between  the  owners  of  whaling  vessels  and 
their  seamen,  when  the  latter  have  an  interest  in  the  product 
fo  the  whaling  voyage.  {Baxter  v.  Rodman,  3  Pick.  435  ; 
Grozier  v.  Atwood,  4  id.  234 ;  Bishop  v.  Shepherd,  23  id. 
492.)  We  are,  therefore,  ot  opinion  that  the  seamen  were 
not  necessary  parties  to  the  action. 

The  Panama  Railroad  Company  was  organized  to  construct, 
maintain  and  operate  a  lailroad  across  the  Isthmus,  from 
Panama  to  Aspinwall ;  and  the  Pacific  Mail  Steamship  Com- 
pany was  organized  to  navigate  steamships  on  the  Pacific  and 
Atlantic  Oceans.  (Laws  of  1848,  chap.  266,  and  Laws  of 
1860,  chap.  207.)  It  is  not  disputed  that  the  Panama  Rail- 
road Company  could  receive  freight  at  Panama  and  contract 
to  carry  it  beyond  its  terminus  through  to  the  city  of  New 
York,  and  that  the  Pacific  Mail  Steamsliip  Company  could 
receive  freight  at  the  cit}'  of  New  York,  and  contract  to  carry 
it  to  Aspinwall  and  thence  by  the  railroad  to  Panama. 

It  is  the  well  settled  law  in  this  State  that  a  carrying  cor- 
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poration  over  a  portion  of  a  continuous  line  of  transportation 
may  contract  to  carry  beyond  the  terminus  of  its  route,  and 
that  such  a  contract  is  not  ultra  vires.  {Weed  v.  Sa/ror 
toga  <&  Schenectady  R,  B.  Co,,  19  Wend.  534;  TTyZrfe  v. 
Northern  R.  R.  Co.,  63  N.  Y.  156 ;  Root  v.  Great  Western 
R,  £.  Co.y  45  id.  524 ;  Cofidict  v.  Grand  Trunk  R.  R. 
Co.y  54  id.  500.)  Such  contracts  have  been  upheld  some- 
times upon  the  ground  of  estoppel,  and  sometimes  upon 
the  gi'ound  that  they  were  incident  to  the  business  for  which 
the  contracting  corporation  was  organized.  While  the  defend 
ants  admit  that  such  contracts  could  be  made,  they  contend 
that  the  Pacific  Mail  Steamship  Company  could  not  contract 
to  receive  goods  away  from  its  terminus  and  to  transport 
them  to  such  terminus  over  the  route  of  another  carrier,  and 
thence  transport  them  over  its  own  route  to  their  destination. 
That  is,  while  they  admit  that  the  steamship  company  could 
receive  goods  at  the  city  of  New  York  and  contract  to  carry 
them  to  Panama  on  the  Pacific  coast,  they  deny  that  it  could 
receive  goods  at  Panama  and  agree  to  transport  them  to  the 
city  of  New  York.  We  see  no  reason  for  distinguishing 
between  the  two  kinds  of  contracts,  and  for  holding  that  the 
company  could  make  the  one  kind  and  not  the  other.  If 
when  it  receives  goods  at  New  York  for  transportation  to 
Panama  it  is  engaged  in  business  authorized  by  its  charter, 
or  incident  to  such  business,  then  when  it  procures  freight  at 
Panama  for  transportation  to  Aspinwall  and  thence  to  New 
York  it  is  also  engaged  in  promoting  the  legitimate  business 
for  which  it  was  organized.  It  thus  procures  freight  for 
transportation  upon  its  steamships,  and  the  business  it  thus 
does  at  Panama  and  across  the  Isthmus  is  just  as  legitimate 
as  it  would  be  to  establish  agencies  on  the  Pacific  coast  to 
solicit  freight  for  transportation  from  Aspinwall  to  New 
York,  or  to  contract  with  newspapers  there  to  advertise  the 
carrying  of  such  freight.  Cannot  a  railroad  company  take 
freight  for  transportation  at  a  point  a  few  rods  from  its  depot? 
And  if  it  may  a  few  rods,  why  not  a  few  miles  ?  If  it  may 
have  a  depot  for  the  receipt  of  freight  one  mile  from  its 


216  Swift  et  al.  v.  Pacific  Mail  Stbamship  Co.  et  aL   [June, 

Opinion  of  the  Court,  per  £arl,  J. 

terminus,  why  may  it  not  have  a  depot  fifteen  or  twenty 
miles  therefrom,  and  transport  the  freight  thence  to  its  road 
by  any  means  that  it  chooses  to  adopt  ?  The  Panama  Sail- 
road  Company  terminated  on  the  Pacific  coast  at  Panama, 
and  there  it  owned  lighters  to  go  out  into  the  ocean  to  take 
freight  from  vessels.  If  it  could  send  its  lighters  out  one 
mile,  why  could  it  not  send  them  out  several  miles  for  the 
same  purpose  to  some  convenient  port  or  roadstead  ?  The 
main  business  of  the  steamship  company  between  Aspinwall 
and  New  York  was  to  transport  passengers  and  freight  which 
came  from  the  Pacific  coast,  and  instead  of  taking  the  passen- 
gers a^id  freight  at  Aspinwall,  why  could  it  not  take  them  at 
Panama  ?  We  see  no  reason  for  holding  that  it  might  not  do 
so  in  the  prosecution  of  its  corporate  business,  and  as  incident 
thereto.  Then  again,  if  when  the  steamship  company  receives 
goods  at  New  York  under  contract  to  carry  them  to  Panama 
it  is  estopped  from  denying  its  authority  and  power  to  make 
the  contract,  why  when  it  receives  goods  at  Panama  under 
contract  to  be  carried  to  New  York  should  it  not  be  equally 
bound  by  estoppel  ? 

We  think,  therefore,  that  it  is  clear  upon  principle  and 
authority  that  both  defendants  were  competent  to  enter  into 
contract  to  carry  this  oil  from  Panama  to  New  York.  And 
as  each  was  competent  to  contract  alone  it  cannot  be  doubted 
that  they  were  competent  to  make  a  joint  contract  to  do  it. 
They  could  even  become  partners  in  the  transportation 
business  between  Panama  and  New  York,  and  so  far  as  we 
have  discovered,  the  power  of  corporations  thus  to  become 
joint  carriers  has  never  been  denied  but  has  frequently  been 
recognized.  {Aigen  v.  Boston  &  Maine  H,  JR.  Co.,  132 
Mass.  423 ;  Block  v.  FUchhurg  i?.  R.  Co,,  139  id.  308 ; 
Gass  V.  N,  r..  Providence  cfe  Boston  R,  R.  Co.,  99  N.  Y. 
220 ;  ffot  Springs  R,  R,  Co.  v.  Trippe,  42  Ark.  466 ;  /7W. 
Co.  V.  R.  R.  Co.,  104  U.  S.  146 ;  Barter  v.  Wheeler,  49  N.  H. 
9 ;  Wylde  v.  Northern  R.  R.  Co.,  supra ;  Hutchinson  on 
Carriers,  §  160.)  The  right  of  a  corporate  carrier  to  go  beyond 
its  terminus  to  procure  freight  and  passengers,  and  to  trans- 
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port  them  to  its  terminus  for  carriage  over  its  route,  is  not 
absolute  and  unqualified,  but  has  some  limitations.  What 
those  limitations  are,  it  is  not  possible,  in  a  general  way  to 
define.  Thd  New  York  Central  and  Hudson  River  flailroad 
Company,  could  'not  establish  a  line  of  steamers  between 
Liverpool  and  New  York  to  carry  passengers  and  freight  from 
Liverpool  to  New  York,  in  order  that  it  might  secure  the 
business  of  transporting  such  passengers  and  freight  over  its 
route  to  BuflEalo ;  but  it  might  run  ferry  boats  from  Staten 
Island,  or  from  the  New  Jersey  shore  for  the  purpose  of  secur- 
ing passengers  and  freight  for  transportation  over  its  route. 
The  right  to  go  beyond  its  terminus  to  procure  passengers 
and  freight  for  transportation  over  its  route,  by  a  corporate 
carrier,  must  be  exercised  within  reasonable  limits  and  under 
such  circumstances  that  it  may  fairly  be  said  to  be  incident 
to  its  legitimate  corporate  business ;  and  our  holding  is  that 
the  Pacific  Mail  Steamship  Company,  engaged  in  transporta- 
tion upon  both  the  Pacific  and  Atlantic  Oceans,  did  not  go 
beyond  reasonable  limits  in  contracting  to  take  freight  at 
Panama  and  transport  it  over  the  Panama  Railroad  for 
delivery  to  its  steamships  at  Aspinwall,  its  main  business 
being  to  take  freight  coming  to  it  over  that  railroad. 

The  plaintiffs  claim  that  the  contract  for  the  carriage  of 
this  oil  was  made  in  the  city  of  New  York  between  tliem  and 
one  Bellows,  who  was  the  vice-president  and  general  agent  of 
both  defendants  at  that  place,  and  that  it  was  made  by  corres- 
pondence with  Bellows  and  a  personal  interview  had  with 
him.  On  the  other  hand  the  defendants  claim  that  the  con- 
tract was  contained  in  and  evidenced  by  the  bills  of  lading 
signed  at  Panama  by  one  Corwin,  who  was  the  agent  of  both 
defendants  at  that  point,  which  bills  of  lading  expressly  stip- 
ulated that  the  defendants  should  not  be  jointly  liable  for  any 
loss  or  damage  to  the  oil ;  that  neither  of  them  should  be  liable 
in  any  event  for  any  loss  or  damage  accruing  upon  the  route  of 
the  other,  nor  accountable  for  leakage  arising  from  improper 
or  defective  casks,  nor  for  damages  of  any  kind  to  articles 
perishable  in  their  nature,  nor  for  unavoidable  detention  and 
SioKBLB.  — Vol  LXI.        28 
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delay.  The  trial  judge  submitted  all  the  evidence  bearing 
upon  the  contract  to  the  jury,  and  instructed  them  to  find 
whether  it  was  made  with  Bellows  as  claimed  by  the  plaintiffs, 
or  whether  it  existed  in  the  bills  of  lading  as  claimed  by  the 
defendants;  and  he  also  instructed  them  to  find  whether 
the  contract  was  the  joint  contract  of  the  defendants  or  the 
individual  contract  of  the  Pacific  Mail  Steamship  Company ; 
and  he  charged  them  that  if  they  found  the  contract  existed 
in  the  bills  of  lading  they  should  render  a  verdict  in  favor  of 
the  defendants ;  but  that  if  they  found  it  was  made  with  Bel- 
lows as  claimed  by  the  plaintiffs,  and  that  it  was  the  joint 
contract  of  both  defendants^  they  should  then  render  a  verdict 
in  favor  of  the  plaintiffs  against  both  defendants.  The  jury 
must,  therefore,  have  found  that  the  contract  was  made  with 
Bellows  as  claimed  by  the  plaintiffs,  and  that  it  was  joint  and 
the  only  further  inquiry  is  whether  there  was  any  evidence 
to  authorize  their  findings.     *     ♦     * 

The  correspondence,  together  with  what  was  said  at  the 
interview  between  Swift  and  Bellows,  the  joint  agent  of  the 
defendants,  made  a  special  contract  between  the  parties  under 
which  the  plaintiffs  were  to  deliver  the  oil  at  Panama,  and  the 
principals  of  Bellows  were  to  receive  the  oil  from  plaintiffs' 
vessels,  take  it  upon  lighters  to  the  docks  and  promptly  carry  it 
across  the  Isthmus  to  Aspinwall  without  delay,  care  for  the  oil 
upon  the  Isthmus  and  see  to  the  coopering  of  the  casks  so  that 
there  would  be  no  leakage  there,  and  from  Aspinwall  transport 
it  to  the  city  of  New  York.  And  all  this  was  to  be  done  for 
the  single  price  stipulated. 

The  contract,  so  far  as  it  went,  was  complete.  It  was 
doubtless  expected  that  bills  of  lading  would  be  executed, 
but  it  could  not  have  been  expected  that  by  them  the  con- 
tract so  made  should  in  any  way  be  modified. 

Under  this  contract,  all  the  oil  was  delivered  in  January, 
1873,  from  plaintiffs'  vessels,  and  the  only  ground  the  defend- 

*NoTR. — The  omitted  portion  of  the  opinion  is  taken  up  with  a 
discussion  of  the  evidence  as  to  the  special  contract  claimed  by  plaintifEs. 
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ante  have  for  claiming  that  this  was  not  the  contract  under 
which  the  oil  was  transported,  is  the  fact  that  two  months 
afterward,  on  the  27th  of  March,  1873,  the  common  agent  of 
the  defendants  executed  bills  of  lading,  which  were  sent  to 
the  plaintiffs  and  received  by  them  April  seventh.  By  some 
delay  on  the  isthmus,  the  oil  did  not  reach  Aspinwall  and 
was  not  delivered  on  the  steamships  until  the  second  or  third 
of  April.  After  the  receipt  of  the  bills  of  lading,  the  plain- 
tife  did  not  discover  the  peculiar  stipulations  contained  in 
them,  at  variance  with  the  contract  which  they  had  pre- 
viously made.  Upon  the  landing  of  the  oil  in  New  York, 
the  loss  of  the  oil  from  leakage  was  discovered,  and  the 
plaintiffs  paid  the  stipulated  freight,  giving  notice  of  their 
claim.  Under  the  evidence,  the  main  features  of  which  we 
have  alluded  to,  it  was  certainly  competent  for  the  jury  to  find 
that  the  oil  was  parted  with  to  the  defendants  for  transporta- 
tion, and  that  the  defendants  entered  upon  the  transportation 
thereof  under  the  contract  claimed  by  the  plaintiffs.  Tlie 
defendants  could  not,  therefore,  abrogate  or  alter  that  con- 
tract by  merely  signing  and  mailing  bills  of  lading,  which 
did  not  reach  the  plaintiffs  until  after  the  oil  had  left  Aspin- 
wall, and  much,  if  not  all,  the  loss  had  occurred.  There 
certainly  was  no  conclusive  evidence  that  the  plaintiffs 
consented  to  accept  the  bills  of  lading  in  place  of  the 
prior  contract,  and  that  contract  must,  therefore,  control. 
{Boattmck  v.  Baltimore  cfe  Ohio  R.  R.  Co.,  45  N.  Y.  712 ; 
Guillaume  v.  Transportation  Go,^  100  N.  Y.  491;  Wheeler 
V.  N.  B.  &  a  R,  R,  Co.,  115  U.  S.  29.) 

It  is  clear  that  the  plaintiffs  did  not  understand  that  they 
were  making  several  contracts  for  the  transportation  of  their 
oil  from  Panama  to  New  York,  but  they  evidently  supposed 
they  were  making  a  single  contract  with  an  agent  who  had 
authority  to  contract  for  the  entire  route.  While  the  evi- 
dence is  not  conclusive,  not  even  very  satisfactory,  that  the 
defendants  contracted  jointly  to  carry  this  oil,  yet  we  think 
there  was  enough  to  justify  the  jury  in  finding  such  a  contract. 
Here  was  the  steamship  company  engaged  in  transportation 
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both  DpoQ  the  Pacific  and  Atlantic  Oceans,  making  contracts 
to  carry  from  ports  upon  one  ocean  to  ports  upon  the  other, 
and  such  contracts  could  be  performed  only  by  carriage  across 
the  Isthmus  over  the  Panama  Railroad,  and  that  railroad  was 
engaged  in  transportation  across  the  Isthmus  of  freight  almost 
wholly  to  or  from  vessels  of  the  steamship  company.  The 
two  companies  had  common  agents  upon  the  Isthmus  and  in 
New  York  Goods  were  transported  in  all  cases  for  a  single 
through  freight  from  ports  on  the  Pacific  to  ports  on  the 
Atlantic,  and  the  freight  money,  after  deducting  compensa 
tion  for  lighterage,  was  equally  divided  between  the  companieSji 
and  the  same  person  was  vice-president  of  both  companies. 

Taking  into  consideration  all  these  mattei»,  the  situation  of 
the  two  companies  and  all  the  circumstances  surrounding 
them,  and  the  methods  of  their  business  as  disclosed  in  the 
evidence,  it  is  not  an  improbable  nor  an  unjustifiable  infer 
ence  that  they  were  jointly  engaged  in  business  and  jointly 
contracted  with  the  plaintiflEs. 

If  the  contract  was  made  by  the  correspondence  and  per- 
sonal interview  with  Bellows,  as  claimed  by  the  plaintiffs  and 
found  by  the  jury,  then,  if  the  defendants  are  not  jointly 
liable  for  piaintifEs'  loss,  they  are  severally  liable.  The  whole 
loss  was  apparently  primarily  due  to  unexplained,  unjustifia- 
ble delay  and  carelessness  upon  the  Isthmus  while  the  oil  was 
in  the  possession  of  the  railroad  company.  For  that  delay 
and  loss  it  is  liable  as  a  common  carrier  upon  general  pnnci- 
pies.  The  steamship  company  made  a  special  contract  to 
transport  the  oil  without  delay  from  Panama  to  New  York, 
and  to  care  for  it  and  cooper  the  casks  upon  the  Isthmus,  and 
it  is  liable  for  the  loss  by  virtue  of  that  special  contract. 
Therefore  the  defendants  are  either  severally  or  jointly  liable 
lor  the  loss;  and  whether  they  shall  be  held  for  the  loss 
jointly  or  severally  cannot  be  very  important  to  them,  because 
it  is  quite  certain  from  their  relations  to  each  other  that  they 
will  be  able  to  adjust  between  themselves  in  a  satisfactory 
manner  the  joint  recovery.  The  objection  to  the  joint  recovery, 
therefore,  appears  to  be  merely  technical  and  should  not  prevail 
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anlees  the  judgment  is  plainly  and  clearly  wrong,  and  such  we 
think  it  is  not. 

A  c:irefnl  consideration  of  the  whole  case  has,  therefore, 
led  us  to  the  conclusion  that  the  judgment  should  be  affirmed, 
with  costs. 

All  concur, 

Judgment  affirmed. 


The  Northampton  National-  Bank,  Respondent,  v,  Amos  M.      ^ 

Kidder  et  al.,  Appellants.  ^^_e^f 

A.  purchaser  for  value  of  negotiable  paper  after  maturity  is  not  a  bona 
Jide  purchaser  to  the  extent  of  being  protected  in  his  purchase  against 
the  rightful  owner,  from  whom  it  has  been  stolen,  unless  he  has 
succeeded  to  the  rights  of  a  bona  Jide  purchaser  before  maturity. 

The  burden  is  upon  the  purchaser  in  such  case  to  show  that  he  is,  or  has 
succeeded  to  the  rights  of,  a  bona  fide  purchaser  before  maturity;  there 
is  no  presumption  that  the  thief  negotiated  the  paper  before  it  became 
overdue. 

The  O.  &  M.  R  R.  Co.,  issued  certain  mortgage  bonds,  on  their  face  paya- 
ble April  1,  1911,  with  interest  semi-annually,  upon  presentation  and 
surrender  of  the  corresponding  interest  coupons  attached  to  the  bonds. 
Each  bond  contained  a  clause  to  the  effect  that,  in  case  of  non-payment, 
when  demanded,  of  any  installment  of  interest,  and  of  its  remaining 
unpaid  for  six  months,  or  in  case  of  default  for  six  months  in  making 
any  contribution  to  the  sinking  fund  stipulated  in  the  bond  **  the  prin- 
cipal shall,  without  further  demand  or  notice,  become  due  or  payable 
from  and  after  the  expiration  of  six  months  from  the  date  of  such 
default."  In  an  action  for  the  conversion  of  two  of  said  bonds  a  state- 
ment of  facts  was  agreed  upon  to  the  effect  that  the  bonds  in  question 
were  stolen  from  plaintiff  m  1876  and  were  purchased  by  defendants  in 
1881 ;  that  no  interest  had  been  paid  thereon  for  the  years  1877,  1878 
and  1879,  **  and  the  defaults  have  never  been  made  good,"  nor  had  any 
contribution  been  made  to  the  sinking  fund ;  that  a  suit  for  the  fore- 
closure of  the  mortgage  "  because  of  the  above  mentioned  defaults  "  had 
been  commenced,  which  was  still  pending;  that  a  receiver  of  the  com- 
pany was  appointed  in  1876.  Held,  that  the  bonds  at  the  time  of 
defendants'  purchase  were  overdue;  and.  as  it  did  not  appear  they  pur- 
chased of  a  bona  fide  holder  who  purchased  before  maturity,  plaintiff 
was  entitled  to  recover;  that  the  language  of  the  statement  implied 
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that  a  demand  of  payment  of  interest  was  made,  or  that  the  company 
had  done  something  which  dispensed  with  its  necessity ;  but,  in  any 
event,  a  default  in  making  the  stipulated  payments  into  the  sinking 
fund  was  clearly  stated. 

Also,  Tield,  that  assuming  default  in  the  payments  of  interest  or  to  the 
sinking  fund  would  not  render  the  principal  of  the  bonds  due,  without 
some  action  on  the  part  of  the  bondholders  or  the  trustees  under  the 
mortgage  showing  an  election  to  consider  it  due  (as  to  which  qtumre), 
the  action  to  foreclose  based  upon  both  defaults  showed  such  ao 
election. 

The  plaintiff  mtervened  and  became  a  party  plaintiff  to  the  f oreclosuro 
suit;  some  portion  of  the  past  due  coupons  were  paid  in  accordance 
with  a  provision  contained  in  the  mortgage  in  case  of  foreciosureL 
Hdd.  that  the  acceptance  of  such  payment  by  the  plaintiffs  in  that 
action  was  not  a  waiver  of  the  election  to  consider  the  bonds  due. 

Raaway  Co.  y.  apragu6{\()%  U.  8. 756);  Morgany,  United  S(aiM(nZid.  476) 
distinguished. 

(Argued  May  18,  1887;  decided  June  7,  1887  ) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Superior 
Court  of  the  city  of  New  York  in  favor  of  plaintiff,  entered 
upon  an  order  made  November  24,  1883,  which  directed 
judgment  on  a  verdict  directed  by  the  court.  (Reported  below, 
17  J.  &  S.  338.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
conversion  by  defendants  of  two  $1,000  bonds  belonging  to 
plaintiff. 

The  material  facts  are  stated  in  the  opinion. 

TT.  M.Sqford  for  appellants.  Price  is  the  consideration 
in  money  paid  for  the  purchase  of  a  thing.  (2  Bouv.  L.  Diet., 
369;  Worcester's  Diet.)  Sales  imports  the  delivery  of  a 
commodity  with  its  title  in  excliange  for  a  price  in  current 
money.  (2  Bouv.  L.  Diet.,  492.)  The  General  Term  erred 
in  holding  that  it  rested  upon  defendants  to  show  that  the 
point  made  by  plaintiff,  that  defendants  did  not  give  value 
for  the  bonds,  was  not  made  upon  the  trial.  {Hynes  v. 
McDevmott,  82  N.  Y.  41.)  That  question  should  be  determ- 
ined by  the  pleadings,  by  the  whole  record,  by  what  transpired 
at  the  trial.     {McKenzle  v.  Ward,  58  N.  Y.  541 ;  People  v. 
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Fields^  id  491.)  The  bonds  were  not  due  at  the  time  of 
their  purchase  by  the  defendants.  {Margcm  v.  U.  xX,  113 
U.  S.  476  ;  Railroad  Co.  v.  JSprague^  103  id.  756.) 

IF.  0,  Peckham  for  respondent.  Under  a  general  denial 
in  an  answer,  defendant  has  the  right  to  give  evidence  contro- 
verting any  facts  necessary  to  be  established  by  plaintiff, 
but  not  to  prove  a  defense  founded  upon  new  matter. 
{Weaver  v.  Barden^  49  N.  Y.  286.)  In  the  United  States 
the  value  of  stolen  articles  can  bo  recovered  from  any 
one  who  takes  and  converts  them.  We  have  no  market 
overt  Negotiable  paper  in  the  hands  of  an  innocent  pur- 
cliaser  is  an  exception  to  this  rule,  provided  the  purchaser 
is  a  purchaser  before  maturity  or  dishonor,  and  had  no  notice 
of  the  robbery,  and  paid  full  vafbe  for  the  paper.  (Daniels  on 
Neg.  Instr.  §  1506 ;  Edwards  on  Neg.  Instr.  §  884 ;  Arents 
V.  Comm.j  18  Grat.  751 ,  Belo  v.  Comers  Forsyth  Co,,  76 
N.  C.  489 ;  Maycrr,  etc.  v.  City  B%  58  Ga.  684 ;  Hinckley 
v.  Mer.  Nat.  B^k,  131  Mass.  147 ;  Henderson  v.  Case,  31  La. 
An.  216  ;  1  Dill.  Mun.  Corp.  553  ;  Andrews  v.  Pond,  13  Pet. 
79 ;  Ha/rper  v.  Ely,  56  111.  180 ;  Nickerson  v.  Ruger,  46 
Sup.  Ct.  571 ;  Hinckley  v.  Un.  P.  R.  R.  Co.,  129  Mass.  52  ; 
People  V.  Supr.  Ct.  of  City  of  N.  T.,  19  Wend.  104  :  Ver- 
mUye  v.  Ad.  Ex.  Co.,  21  Wall.  138,  139,  144.)  The  accept- 
ance of  the  equivalent  of  some  part  of  the  defaulted  coupons 
was  no  proof  of  a  waiver.  {Hinckley  v.  Mer.  B^k,  131  Mass. 
147 ;  EUioU  v.  Curry,  1  Phila.  R.  281 ;  Ripley  v.  JEtna  Ins. 
Co.,  30  N.  T.  164 ;  Moore  v.  Mayor,  etc.,  45  Mo.  204,  205  ; 
Such  bonds  are  not  negotiable.  ( Chouteau  v.  Allen,  70  Mo.  339.) 
The  fact  that  back,  defaulted  coupons  went  with  bonds,  made 
the  bonds  dishonored  or  non-negotiable.  {Chouteau  v.  Allan, 
70  Mo.  889 ;  First  Nat.  B'k  v.  Co.  Com.,  14  Minn.  78.) 
Defendants  were  not  entitled  to  protection  as  bona  fide  holders. 
{CoUins  V.  OilbeH,  4  Otto,  755 ;  Abbott's  Trial  Ev.  448,  §  112 ; 
First  Nat.  B'k  v.  Greene,  43  N.  T.  298  ;  Kuhns  v.  ^GeUys- 
hv/rg  Nat.  B%  68  Penn.  445 ;  WyUe  v.  Speyer,  62  How. 
118  \  Ekof  N.  Am.  v.  Kirhy,  108  Mass,  497,  500  ;  Bigelow's 
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Bills  and  Notes,  539 ;  Porter  v.  Knapj>,  6  Lans.  127  ;  BiU  v. 
Northrop,  4  T.  &  C  122;  PImnix  Ins,  Co.  v.  Church,  81 
N.  Y.  221  ;  Wills  v  Evans,  8  N.  T.  Week.  Dig.  369 ;  Ocean 
B'k  V.  Ca/rU,  55  N.  T  441 ;  Farmers'  B'k  v.  Noxon,  45  id. 
762,  765  ;  Stevens  v.  Brennan,  79  id.  258  ;  Cormtock  v.  Hier^ 
73  id.  269  ;  Millard  v.  Barton,  13  R.  I.  610;  Parsons  v. 
Jackson,  99  TJ.  S.  434 ;  Kulh  v.  U.  S.,  18  Ct.  of  CI.  560.) 
All  presumptions  are  for  the  respondents.  {Oneida  Bk  v. 
Ontario  B%  21 N.  Y.  490 ;  Williams  v.  Ins,  Co.,  1  Hilt.  350.) 

Peckham,  J.  In  the  year  1871,  the  Ohio  and  Mississippi 
Railroad  Company  issued  what  was  termed  a  second  consoli- 
dated mortgage  to  secure  the  payment  of  a  large  amount  of 
its  bonds.  The  bonds  on  their  face  were  payable  on  the  1st 
day  of  April,  1911,  with  interest  in  meantime  semi-annually 
at  the  rate  of  seven  per  cent,  on  the  first  days  of  April  and 
October  in  each  year,  until  the  principal  was  paid,  upon  the 
presentation  and  surrender  to  the  company  of  the  coupon  or 
interest  warrant  attached  for  each  installment  of  interest  as  it 
became  due.  Each  bond  contained  this  clause :  '•  In  case  of 
the  non-payment  of  the  interest  for  any  half  year  when 
demanded,  and  the  same  remaining  unpaid  for  six  months, 
and  likewise  in  case  of  default  for  six  months  in  the  stipulated 
contribution  to  the  sinking  fund  hereinafter  referred  to,  the 
principal  shall,  without  further  demand  or  notice,  become 
due  and  payable  from  and  after  the  expiration  of  six  months 
from  the  date  of  such  default,  with  interest  then  accrued  and 
in  arrear."  The  bonds  in  referring  to  the  mortgage  which 
secured  their  payment,  also  contained  a  statement  as  follows : 
"  And  said  mortgage  also  provides  a  sinking  fund  for  the 
ultimate  redemption  of  said  bonds,  commencing  with  pay- 
ments into  the  sinking  fund  at  the  rate  of  $20,000  a  year, 
and  so  graded  and  regulated  as  to  provide  for  taking  up  the 
whole  amount  of  the  bonds  before  their  maturity." 

By  a  written  statement  contained  in  the  case  and  headed 
"facts"  (the  case  containing  none  of  the  evidence  given  on 
the  trial),  it  appears  that  the  plaintiff  was,  on  the  26th  day  of 
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January,  1876,  the  owner  of  two  $1,000  second  mortgage 
bonds  of  the  issue  abov^e  desciribed,  and  on  that  day  thoy  were 
stolen  from  it  by  masked  burglars.  It  further  appeal's  in  the 
statement  that  no  interest  was  paid  on  any  of  the  second  mort- 
gage bonds  for  the  yeai-s  1877,  1878  and  April,  1879,  nor  was 
any  contribution  made  to  the  sinking  fund  during  the  period 
from  1876  to  December,  1882,  inclusive,  '*  and  the  defaults 
have  never  been  made  good  for  any  of  the  payments  which 
became  due  from  1876  to  1882."  A.  foreclosure  of  the  second 
consolidated  mortgage  (the  statement  continues),  "  because  of 
the  above  mentioned  defaults  in  the  interest  and  sinking 
funds  on  the  bonds  in  suit,  was  begun  shortly  before  the 
appointment  of  receivers  who  were  appointed  on  the  17th 
of  November,  1876."  At  the  time  of  the  trial  of  this  action 
(December,  18S2),  this  foreclosure  suit  was  still  pending  and 
had  been  from  the  time  of  its  commencement.  The  defend- 
ants, on  the  28th  of  April,  1881,  had  orders  to  buy  $2,000  of 
these  bonds,  and  they  purchased  the  bonds  in  question  and 
acted  through  brokers  in  their  purchase.  Whether  they  paid 
a  valuable  consideration  for  the  bonds  or  not  is  a  disputed 
inference  from  the  language  used  in  the  statement  of  facts,  and 
the  General  Term  held  that  the  fact  of  such  purchase  for  value 
did  not  appear,  and  upon  that  ground  gave  judgment  for  the 
plaintiff  on  a  verdict  directed  for  it  at  the  Circuit,  subject  to 
the  opinion  of  the  General  Term.  Whether  the  court  was 
right  in  that  construction  of  the  meaning  of  the  language 
used  is  not  important  in  the  view  we  take  of  the  case. 

The  bonds,  when  they  were  purchased  by  defendants  in 
April,  1881,  were  overdue,  and  had  thus  ceased  to  be  nego- 
tiable in  the  sense  which  frees  the  transaction  from  all  inquiry 
into  the  rights  of  antecedent  holders.  {Vermilije  v.  Adajas 
Express  Co.^  21  Wall.  138,  at  145  ;  Morgan  v.  United  States^ 
113  U.  S.  476,499;  Hinckley  y.  Merchants'  Nat  Bank,  131 
Mass.  147.)  After  maturity  a  purchaser  for  value  is  not  a 
hona  fide  purchaser  to  the  extent  of  being  protected  in  his 
purchase  (unless  he  succeeds  to  the  rights  of  such  a  holder 
who  became  such  before  maturity),  for  the  fact  of  non-pay- 
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raent  diseredits  the  instruineut'  and  deprives  it  of  any 
immunity  which,  before  maturity,  was  secured  to  it  in  favor 
of  a  bona  fide  purchaser  for  value,  without  actual  notice  of 
any  defect  either  in  the  obligation  or  the  title. 

The  defendants'  counsel,  however,  very  strenuously  denies 
the  statement  that  the  bonds  were  overdue  when  purchased. 
He  says  that  no  legal  demand  of  the  interest  on  the  coupone 
was  ever  proved,  and  that  by  the  terms  of  the  bonds  the 
interest  must  remain  unpaid  for  six  months  after  demand 
before  the  principal  could  become  due.  The  language  here- 
tofore quoted,  which  was  used  in  the  statement,  implies, 
however,  that  a  demand  was  made,  or  that  the  company  had 
done  that  which  dispensed  with  its  necessity. 

In  a  legal  document  of  such  precision  as  a  statement  of 
facts  should  be,  and  is,  where  the  vital  point  of  the  case  rests 
upon  the  language  used  in  this  regard,  the  word  "  defaults'' 
would  never  be  used  to  describe  a  mere  failure  to  pay  money 
as  interest  on  coupons  which  had  not  been  presented,  or  any 
demand  of  payment  made,  or  any  action  taken  by  the  com- 
pany to  dispense  with  such  demand.  The  word  means,  as 
thus  used,  the  failure  or  default  of  the  company  to  do  that 
which  it  was  under  a  legal  obligation  to  do,  and  such  default 
may  have  occurred  by  a  refusal  to  pay  any  conpons  upon  the 
presentation  of  a  part  only,  and  by  the  action  of  the  company 
in  publicly  announcing  its  inability  to  pay  and  its  purpose  to 
default  as  to  all  its  legal  obligations  of  this  nature.  This 
meaning  of  the  word  is  rendered  still  plainer  when,  in  the 
same  statement,  there  is  contained  the  further  fact  that  the 
defaults  have  never  been  made  good  for  any  of  the  payments 
wliich  became  due  from  1876  to  1882,  and  that  the  fore- 
closure of  the  second  mortgage  was  commenced  because  of 
the  defaults  in  the  payment  of  the  interest  and  of  the  amount 
due  the  sinking  fimd.  It  is  idle  to  claim  that  such  language 
would  be  nsed  in  regard  to  any  fact  other  than  a  legal  default 
consequent  upon  a  proper  demand,  or  else  in  regard  to  some 
action  which  dispensed  with  its  necessity  and  was  equivalent 
to  a  refusal  to  pay  upon  demand.     Under  no  other  circum- 
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stances  could  it  be  justly  or  truly  said  that  the  company  had 
made  any  default  in  the  full  performance  of  all  its  obligations 
as  to  payments,  and  under  no  other  circumstances  would  such 
a  word  be  used  in  a  legal  document  of  this  character. 

Two  cases  were  cited  by  the  counsel  for  the  appellants  to 
show  that  a  default  in  the  payment  of  interest  did  not  make  the 
bonds  overdue.  They  were  Railway  Company  v.  Sprague 
(103  TJ.  S.  756)  and  Morgan  et  al.  v.  United  States  (113  id. 
476).  Both  of  these  cases  have  been  already  cited  upon 
another  proposition.  Neither  of  them  sustains  this  claim. 
In  the  first  tlie  condition  was  that  the  principal  of  the  bond 
should  become  due  if  an  installment  of  interest  due  should 
remain  unpaid  for  six  months  after  a  demand  should  be  made 
for  the  payment  of  the  same.  There  was  no  evidence  that 
any  demand  had  ever  been  made,  and  it  was  not  stated 
that  the  company  had  made  any  default  in  the  payment  of 
interest,  and  tlie  court  held  that  the  mere  presence  on  the 
bond  of  a  past  due  and  unpaid  coupon  was  not  evidence  of  a 
default.  In  regard  to  such  coupons,  the  court  said  ;  ''  Coupons 
are  separable  obligations  for  the  interest  payable  on  demand. 
It  constantly  arises  that  they  are  not  demanded  for  weeks  and 
months,  and  sometimes  years,  after  they  are  due.  As  they 
bear  interest  after  maturity,  it  will  frequently  happen  that 
the  owner  of  a  bond  who  holds  it  as  an  investment  will 
keep  the  coupon  for  the  same  purpose."  In  the  present  case 
the  statement  that  there  had  been  a  default,  for  which  a  fore- 
closure was  commenced  and  receivers  appointed,  is,  as  has 
been  said,  equivalent  to  a  statement  that  the  company  had  been 
guilty  of  such  a  violation  of  the  stipulations  of  the  bond  as 
made  the  principal  due  at  once. 

In  the  second  case  the  court  held  that  a  so-called  five-twenty 
government  bond  which  had  been  called  for  payment  after 
tiie  lapse  of  five  years,  and  a  day  named  for  its  payment, 
after  which  interest  would  cease,  was  not  an  overdue  bond  ; 
that  the  penalty  for  the  non-presentment  for  payment  by  the 
day  appointed  was  only  the  loss  of  interest  from  that  time, 
and  that  the  bond  was  not  overdue  within  ^e  principle  per- 
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mitting  inquiiy  regarding  overdue  paper  as  to  its  origin  or 
title  in  the  hands  of  a  honafide  purchaser  for  value,  and  with- 
out actual  notice  until  after  the  lapse  of  the  twenty  years 
named  in  the  bond  for  its  unconditional  payment.  It  was 
stated  that  tliere  was  a  distinction  to  be  observed  between  a 
bond  which  was  redeemable  after  five  and  within  twenty 
years,  at  the  discretion  of  the  government,  and  one  which  was 
payable  absolutely  at  a  certain  time,  and  that  in  the  case  then 
before  the  court  the  only  penalty  prescribed  for  the  non-pre- 
sentment for  payment  on  or  before  the  day  named  in  the  call 
was  the  loss  of  future  interest.  In  no  other  way  was  the 
original  contract  altered,  and  no  other  disability  was  imposed 
upon  the  holder,  nor  any  other  immunity  taken  from  him, 
and  the  bond  continued  to  stand  upon  its  statutory  basis  as  a 
bond  redeemable  at  the  treasury  on  demand,  without  interest 
after  the  maturity  of  the  call,  payable  according  to  its  original 
terms,  and  not  overdue  in  the  commercial  sense  till  after  the 
day  of  unconditional  payment. 

In  the  case  at  bar  when  the  defaults  had  occurred,  and  the 
condition  of  the  lx)nd  had  therefore  attached,  the  principal, 
by  the  very  terms  of  the  bond,  became  due  at  once. 

Again,  there  can  be  no  doubt  as  to  there  having  been  a 
default  arising  from  the  non-payment  of  the  promised  amounts 
into  the  sinking  fund  as  provided  for  in  the  bonds.  This 
failure  is  stated  in  plain  language  in  the  case.  It  cannot  even 
be  argued  here  (assuming  the  argument  would  be  sound, 
which  we  do  not  decide)  that  the  mere  failure  to  pay,  either 
the  interest  or  the  promised  amount  into  the  sinking  fund, 
would  not  in  and  of  itself,  render  the  principal  of  the  bonds 
due  without  some  action  looking  to  that  end  on  the  part  of 
the  bondholders  or  the  trustees  under  the  mortgage,  because 
it  was  simply  a  privilege  extended  to  them  to  so  consider  it 
at  their  election,  which,  until  some  action  looking  to  its 
enforcement  should  be  taken  on  their  part,  rested  in  abeyance 
and  might  be  waived.  The  answer  is  there  was  an  election 
in  this  case.  The  action  to  foreclose  the  mortgage,  based 
upon  both  these  defaults,  was  such  election,  and  the  defend- 


1887.]  NoKTHAilPTON  NaT.  BaNK  V,  ElDDBB  et  al.  229 

Oplaioa  of  the  Court,  per  Peckham,  J. 

ants,  when  they  purchased  the  bonds,  knew  that  the  company 
was  in  the  hands  of  receivers. 

The  case,  therefore,  stands  in  this  condition :  The  plaintiflE 
proved  that  in  January,  1876,  it  was  the  owner  of  these  bonds 
and  at  that  time  they  were  stolen  from  it  by  means  of  a 
burglary.  The  thief,  of  course,  got  no  title  to  them.  The 
ownership  and  the  theft  of  the  bonds  having  been  proved 
(assuming  them  to  be  commercial  paper),  the  antes  was  cast 
npon  the  defeudanls  to  show  that  they  were,  or  had  succeeded 
to  tlie  rights  of  bona  fide  holders.  {Bank  of  Cortland  v. 
Green,  43  N.  Y.  298 ;  Farmers'  Nat.  Bk.  v.  Noxon,  45  id. 
762 ;  Bank  of  N.  Y,  v.  Carll,  55  id.  440 ;  per  Church, 
Ch.  J.)  They  were  not  bona  fide  holders  for  they  purchased 
paper  which  was  overdue  at  the  time  of  their  purchase,  and, 
if  it  be  conceded  that  purchasers  of  such  paper  can  succeed 
to  the  rights  of  bona  fide  holders  (See  Miller  v.  Talcott^  54 
N.  Y.  114),  yet  there  is  no  proof  of  that  nature  in  this  case,  as 
there  is  no  proof  that  any  holder  succeeding  the  thief  acquired 
the  bonds  before  their  dishonor  as  overdue  paper,  and  there 
is  no  presumption  to  be  indulged  in,  in  favor  of  defendants, 
that  the  thief  negotiated  the  bonds  before  they  became  over- 
due. This  precise  question  as  to  the  presumption  in  said  case 
has  been  thus  decided  in  Massachusetts,  and,  as  we  believe, 
correctly.     {Hinckley  v.  Merchants'  Nat  Bk,^  131  Mass.  147.) 

Lastly,  we  think  there  was  no  evidence  of  any  legal  waiver 
of  the  election  to  consider  the  principal  of  the  bonds  due. 
Some  portion  of  past  due  coupons,  it  seems,  was  paid  to  the 
plaintiflFs  in  the  foreclosure  suit  (in  which  this  plaintiff  had 
intervened  and  become  a  party  plaintiff),  but  it  seems  that  it 
was  paid  in  accordance  with  a  provision  contained  in  the 
mortgage  in  case  of  foreclosure  thereof,  and  evidently  was  a 
payment  made  in  recognition  of  the  legality  of  the  foreclosure 
proceedings,  and  the  receipt  of  the  money  was  not  in  any 
manner  intended  as  a  waiver  of  the  election  once  and  con- 
clusivelv  made  by  the  bondholders  or  their  trustees.  At  all 
events  there  was  no  pretense  of  a  waiver  of  the  default  as  to 
the  payment  into  the  sinking  fund. 
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The  Jefendants  have  failed  to  show  any  defense  to  plaintiffs 
demand)  and  the  judgment  in  its  favor  must  be  affirmed,  with 
costs. 

All  concur. 

Judgment  affirmed. 


Ira  Seymour,  Eespondent,  v.  Alexander  McKinstry,  Jr., 

et  al.,  Appelhmts. 

Plaintiff  conveyed  to  his  son  L,  certain  premises  by  deed  with  warranty, 
pursuant  to  and  in  reliance  upon  an  agreement  that  I.  should  execute 
to  a  third  party  a  first  mortgage  upon  the  premises  for  $5,000,  the 
amount  of  purchase-money  unpaid,  which  sum  was  to  be  paid  directly 
by  the  mortgagee  to  plaintiff.  The  proposed  mortgagee  declined  to 
make  the  loan.  I.,  however,  recorded  his  deed,  and  without  the 
knowledge  or  consent  of  plaintiff,  executed  to  defendant  McK.  a  mort- 
gage for  $5,000,  the  consideration  therefor  being  partly  certain  claims 
held  by  McK  against  I.  and  the  balance  a  check  payable  to  the  order  of 
I.,  which  he  transferred  on  the  same  day  to  plaintiff.  McK.  had  knowl- 
edge at  the  time,  and  before  he  advanced  any  of  the  consideration,  that 
plaintiff  claimed  to  be  entitled  to  $5,000  as  part  of  the  purchase-price. 
The  mortgage  was  recorded,  and  shortly  thereafter  McE.  sold  and 
assigned  the  same  to  defendant  S.  for  the  sum  of  $5,000.  Plaintiff  had 
remained  and  was  at  the  time  of  such  assignment  in  possession  of  the 
premises.  In  an  action  to  have  an  equitable  lien  declared  in  plaintiff^ 
favor  prior  to  the  lien  of  the  mortgage,  for  the  balance  of  purchase- 
money  unpaid,  8.  failed  to  show  that  he  had  no  notice  of  plaintiff's 
equitable  rights.  Held,  that  McK.  was  not  a  bona  fide  purchaser  save 
for  the  amount  paid  by  check;  that  plaintiff  was  not  estopped  from 
asserting  his  lien  as  against  8.  by  reason  of  his  conveyance  to  I. ;  that 
the  fad  that  the  premises  were  in  the  actual  possession  of  plaintiff  was 
sufficient  to  put  8.  upon  inquiry,  and  the  burden  of  proving  good  faith 
in  the  transaction  was  upon  him,  and  in  the  absence  of  such  proof, 
plaintiff  was  entitled  to  the  relief  sought 

The  lien  of  a  vendor  of  real  estate  for  unpaid  purchase-money  is  good 
against  the  vendee  and  the  whole  world,  unless  waived  or  defeated  by 
an  alienation  of  the  property  by  the  vendee  to  a  purchaser  without 
notice. 

In  an  action  by  the  vendor  to  enforce  his  lien,  as  against  a  mortgage 
executed  by  the  vendee,  it  is  not  necessary  for  the  plaintiff  to  allege  in 
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his  complaint  that  he  has  not  waived  his  lien  or  that  the  defendant 
took  with  notice;  waiver  or  want  of  notice  must  be  set  up  in  the  answer 
and  proved  as  a  defense. 

Where  a  claim  can  be  sustained  only  upon  the  ground  that  the  person 
asserting  it  is  an  innocent  purchaser,  he  must  positively  deny  notice 
of  the  equitable  rights  of  another,  although  it  be  not  charged. 

Simpson  v.  Del  Eoyo  (94  N.  Y.  189)  distinguished. 

(Argued  May  6.  1887  ;  decided  June  7,  1887.) 

Appeal  from  jadgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  January  13,  1885,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiff,  as  vendor  of  real 
estate,  to  have  an  equitable  prior  lieu  declared  in  his  favor  as 
vendor  for  unpaid  purchase-money. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Louis  Marshall  for  appellant.  The  taking  of  any  benefit 
under  a  deed,  wili  or  contract,  or  from  the  act  of  another 
after  knowledge  of  its  true  character,  whether  it  might  have 
been  avoided  by  reason  of  a  fraud  or  other  vitiating  cause,  is  a 
ratification  thereof,  and  estops  the  person  receiving  the  benefit 
from  denying  the  validity  of  the  act.  (Allen  v.  liooseveft, 
14  Wend.  100;  Masson  v.  Bovet,  1  Denio,  69;  2  Sandf. 
Ch.  341 ;  Cobb  v.  Hatfield,  46  N.  Y.  533 ;  Brewer  v.  Sparrow. 
7  B.  &  C.  31 ;  Lythgoe  v.  Vernon,  5  H.  &  N.  180 ;  Garret  v. 
Goater,  42  Penn.  St.  143 ;  Mills  v.  Hoffman,  92  N.  Y.  181 ; 
Rapalee  v.  Stewart,  27  id.  310;  Patterson  v.  Pierronet^  7 
Watts,  337;  Fitzgerald  v.  School  CorrCrs,  7  Dumph.  224; 
Wroten  v.  Armat,  31  Gratt.  [Va.]  228 ;  Baird  v.  Mayor,  etc,, 
96  id.  589 ;  Schiffer  v.  Deitz,  83  id.  300 ;  Vemol  v.  Vemol,  63 
id.  45  ;  Chipman  v.  Montgomery,  63  id.  221 ;  Met.  Life  Lts. 
Co.  V.  Meeker,  85  id.  614;  MUls  v.  Hoffman,  92  N.  Y.  181 ; 
Modermund  v.  ClarJc,  46  id.  354 ;  Morris  v.  Rarford,  18  id. 
552 ;  2  Herman  on  Estoppel,  1157, 1164.)  The  plaintiff  hav- 
ing  voluntai-ily  conferred  upon  Ira  B.  Seymour  the  apparent 
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absolute  ownership  of  the  premises  in  question,  and  the 
apparent  authority  to  mortgage  the  same,  is  estopped  from 
asserting  his  lien  as  against  Sabey,  who  is  the  hona  fide  pur- 
chaser of  the  mortgage  of  September  23,  1872.  {^Moore  v. 
Met  KaL  Bh,  55  N.  Y.  41 ;  Bush  v!  Zathrop,  22  id.  532 ; 
Com.  Blc.  of  Buffalo  w.Kortright,  22  Wend.  348;  McNeil  v. 
Tenth  Nat  Z?/r.,  46  N.  Y.  325 ;  Fairhanka  v.  Sarqent,  9  N.  E. 
Rep.  875,  876 ;  Greene  v.  War7iich,  64  N.  Y.  220 ;  Trustees 
Union  College  v.  Wheeler^  61  id.  86 ;  Weyh  v.  Boylan^  85  id. 
394 ;  First  Nat.  Bh.  of  Corry  v.  Stiles,  22  Ilun,  246,  247 ; 
Dillaye  v.  Com.  Bk.  of  Whitehall^  51  id.  445;  Newton  v. 
McLean,  41  Barb.  285  ;  Simpstm  v.  Del  Iloyo,  94  N.  Y.  189.) 
Irrespective  of  an  estoppel,  a  purchaser  in  good  faith  for 
value  is  entitled  to  priority  over  a  grantor's  lien.  {Fish  v. 
Potter^  2  Keyes,  64.)  A  mortgagee  and  the  assignee  of  a 
mortgage  are  purchasere  within  the  meaning  of  the  recording 
act  (  Van  Keuren  v.  Gorkins,  66  N.  Y.  77 ;  Westbrook  v. 
Gleason,  79  id.  23  ;  Decker  v.  Boice,  83  id.  215  ;  Brexoster 
V  Carries,  103  N.  Y.  556.)  The  plaintiff  is  also  estopped 
from  asserting  his  lien  against  the  defendant  Sabey  by  reason 
of  his  silence  when  questioned  by  Sabey  with  reference  to 
the  genuineness  and  hona  fides  of  the  mortgage  in  question, 
and  by  his  subsequent  conduct.  {Watson^s  Kx'rsY.  McLaren^ 
19  Wend.  557  ;  Weyh  v.  Boylan,  85  N.  Y.  391 ;  DezeU 
V.  Odell,  3  Hill,  218;  Plurnb  v.  Cattaraugus  Ins.  Co.y 
18  id.  393;  Brown  v.  Bowen,  30  id.  519;  Finnegan  v. 
Carrelier,  47  id.  493;  Voorhis  v.  Olmstead,  66  id.  113; 
6  Barb.  613;  18  id.  334;  Lee  v.  Kirkpatrxck,  1  McCarter 
Ch.  [N.  J.]  264;  Knight  v.  Wiffen,  L.  E.  5  Q.  B.  660; 
Cont.  Nat.  Bk.  v.  Nat.  Bk.  of  CommonwealtK  50  N.  Y. 
575;  Voorhis  v.  Olmstead,  66  id.  113.)  By  accepting  the 
check  for  §2,100.37,  and  the  transfer  of  Ira  B.  Seymour's 
interest  in  the  premises  situated  on  the  rear  of  83  and  85  Gen- 
esee street,  by  going  on  and  completing  his  bargain  with 
Ira  B.  Seymour,  by  accepting  a  mortgage  for  $3,000  agreed 
to  be  given  to  Lucy  Seymour,  and  by  omitting  to  take  any 
action  to  enforce  the  alleged  lien  before  Ira  B.  Seymour 
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absconded  or  until  more  than  three  years  after  the  right 
accrued,  the  plaintiflE  waived  his  pretended  grantor's  lien. 
{Fisk  V.  Poiterj  2  Keyes,  G4 ;  Cort  v.  Fougera,  36  Barb.  195  ; 
Shirley  v.  Coiigresa  hugar  Befinerij^  2  Edw.  Ch.  505 ;  Vail 
\,  Foster y  4  Comst.  312;  Fish  v.  Uowland.^  1  Paige,  20; 
Hare  v.  Van  Deusen^  32  Barb.  92.)  The  defendant  Sabey 
being  the  purchaser  in  good  faith  of  the  mortgage  of  Septem- 
ber 23,  1872,  and  for  a  valuable  consideration,  without  notice 
of  the  plaintiflE's  pretended  lien,  is  entitled  to  priority  over 
such  lien.  {^Fisk  v.  Potter^  2  Keyes,  64 ;  Bayley  v.  Green- 
leaf^  7  Wheaton,  46  ;  Fish  v.  Uowland^  1  Paige,  20  ;  Shirley 
v.  Congress  Sugar  Refinery^  2  Edw.  Ch.  505 ;  Sperry  v. 
Short,  90  N.  Y.  542  543 ;  Ilowlett  v.  Whiffle,  58  Barb.  224.) 

M.  M,  Waters  for  respondent.  The  lien  of  the  plaintiflE 
for  the  purchase  money,  as  between  him  and  Ira  B.  Seymour, 
attached  as  matter  of  law  under  the  rule  that  "  in  the  absence 
of  cin  agreement,  express  or  implied  to  the  contrary,  the 
vendor  of  lands  has  a  lien  on  them  for  the  unpaid  purchase- 
money.  (Boone's  Law  of  Real  Property,  §  393.)  The  mort- 
gage to  Alexander  McKinstry  attached  only  to  that  interest 
which  rested  in  Ira  B.,  under  the  conditional  sale  which  was 
only  in  part  performed.  {Dusenbury  v.  Ilulhert,  59  N.  Y. 
451 ;  Boone's  Law  of  Real  Property,  §  393.)  The  plaintiff, 
under  the  arrangement  or  contract  of  which  his  deed  was 
merely  a  part  performance,  never  parted  with  that  interest 
in  his  land  which  is  represented  by  his  claim  for  i)urchase- 
money.  {Dusenhury  v.  Ilulhert,  59  N.  Y.  541.)  As  tlie 
deed  made  by  plaintiff  was  only  a  partial  execution  of  the 
conditional  sale,  and  as  plaintiff  did  not  surrender  possession 
of  the  premises  to  the  vendee,  the  plaintiff's  possession  was 
ample  notice  to  Sabey  of  the  plaintiff's  equity.  {Spafford  v. 
Manning,  6  Paige,  383;  Trustees  of  Union  College  v. 
Wheeler,  61  N.  Y.  88.)  The  purchaser  of  a  non-negotiable 
chose  in  action,  secured  by  mortgage,  takes  it  subject  to 
the  latent  equities  not  only  of  the  mortgagor,  but  of 
third  persons.  {Trustees  of  Union  College  v.  Wheeler,  61 
SiCKELS  — ^VoL.  LXI,         30 
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N.  Y.  83,  lU,  115;  S/iqfer  v.  JSeillei/,  50  K  Y.  6!.)  As 
the  mortgagor  had  neither  property  nor  possession  of  the  real 
estate,  and  the  mortgagee  took  the  mortgage  with  notice,  the 
mortgage  attached  only  to  the  interest  which  the  mortgagor 
had,  and  as  defendant  is  only  the  purchaser  of  the  chose  in 
action  he  must  abide  by  the  title  of  his  assignor,  even  though 
he  should  be  deemed  a  ho7ia  fide  purchaser  for  value  without 
notice.  {Patten  v.  McLean^  15  B.  Monroe,  555  ;  Cogyill  v. 
Hartford  <&  New  Haven  R.  R,  Co.^  3  Gray,  545 ;  Sargent 
V.  Metcalfe  5  id.  30G ;  Deshen  v.  Bigelow^  8  Gray,  159; 
Copeland  v.  Ba%quet^  4  Wasnington  0.  0.  R.  558  ;  Herring 
V.  WUlard,  2  Sandf.  418  ;  Ramies  v.  Deshler,  29  How.  66,  73.) 
The  recording  act  does  not  apply,  for  tlie  reason  that  defend- 
ants seek  to  make  title  upon  the  basis  of  plaintiff's  prior  title, 
and  only  tJirough  a  subsequent  title,  which  depends  solely 
upon  estoppel  as  a  conveyance.  {Duaenhury  v.  Uulhert^  55 
N.  Y.  541.)  A  receipt  of  part  of  the  purchase-price  of  the  land 
is  no  waiver  of  the  vendor's  lien  for  the  balance.  (Boone's 
Law  of  Ileal  Property,  §  394.)  As  between  the  plaintiff  in  the 
action  and  his  son,  the  defendant,  Ira  B.  Seymour,  the  plaintiff 
had  an  equitable  lien  for  that  part  of  the  purchase-money 
remaining  unpaid.  (Willard's  Eq.  Juris.  443,  124;  2  Story's 
Eq.  Juris.  §§  789,  1217, 1218,  1219,  1224;  Fish  v.  Rowland, 
1  Paige,  20,  24 ;  Garson  v.  Green,  1  Johns.  Ch.  308 ;  flare  v. 
Van  Deusen,  32  Barb,  92;  Mills  v.  Bliss,  55  N.  Y.  139; 
Auhurn  v.  Settle,  3  N.  Y.  S.  C.  E.  [T.  &  C]  261 ;  Warren  v. 
Fenn,  28  Barb.  333 ;  Dubois  v.  Hull,  43  Barb.  26.)  The 
defendant  McKinstry  acquired  under  his  mortgage  no  greater 
right  in  the  premises  than  was  possessed  by  Ira  B.  Seymour, 
and  this  was  subject  to  the  equitable  lien  cf  his  vendor  (the 
plaintiff)  for  the' unpaid  purchase-money.  {HallocJc  v.  Smith, 
3  Barb.  267,  272 ;  Jewett  v.  Palmer,  7  Jolms.  Ch.  65 ;  Perry 
on  Trusts,  §  221 ;  Lewin  on  Trusts,  198,  615,  616 ;  Seymx>ur 
V.  Wilson,  19  N.  Y.  417;  Bush  v.  Lathrop,  22  id.  635, 
53S,  539;  2  Story's  Eq.  Juris.,  §  1502;  1  id.  §  416;  10  Pet. 
210,  211 ;  3  Sug.  on  Vendors,  488-496;  Deming  v.  Smith,  3 
Johns.  Ch.  345 ;  Jewett  v.  Palmer,  7  id.  65 ;  Gallatin  v. 


1887.]  Seymour  v.  McKinstrt  et  al.  235 

Opinion  of  the  Court,  per  Danforth.  J. 

Cmi7iinghajn,  8  Cow.  361 ;  Story  Eq.  Plead.,  §  805 ;  Hill  on 
Trustees,  512  ;  1  Daniels  Cli.  Pr.  [4  Am.  ed.]  677;  1  Yernon, 
246;  16  Vesey,  Jr.,  249;  3  Madd.  Ch.  Eep.,  488;  4  Sandf. 
Ch.,  97,  122;  9  Bosw.,  583,  588;  McKyririg  v.  Bull,  16 
N.  Y.  399,  407,  etc. ;  Dennis  v.  Snell,  54  Barb.  411.)  The 
defendant  Sabey,  as  the  assignee  of  the  mortgage  from 
McKinstry,  took  no  other  or  different  rights  in  or  to  the 
mortgaged  premises,  or  to  the  mortgage,  than  was  possessed 
by  his  assignor.  {Greene  v.  Deal^  64  N.  Y.  320;  Schafer  v. 
MeiUy^  50  id.  61 ;  Trustees  of  Union  College  v.  Wheeler y  61 
id.  88;  Decker  v.  Boice,  83  id.  215;  Dubois  v.  Hull,  43 
Barb.  26,  82 ;  Boyd  v.  Schlesinger,  69  N.  Y.  301 ;  Dusen- 
bury  V.  Ilulburt^  58  id.  541 ;  Gallatin  v.  Cunningham,  8 
Cow.  361.)  The  rule  that  an  assignee  of  a  mortgage  takes 
subject  to  the  equities  of  third  persons  agfiinst  the  mortgagor, 
extends  to  the  lien  of  a  vendor  for  unpaid  purchase-money. 
(Willard's  Eq.  Juris.,  443,  124;  2  Keycs,  64,  71;  ShirUy  v. 
Congress  Steam  Heating  Refinery^  2  Edw.  Ch.  505 ;  "Willard's 
Real  Estate  and  Conveyances,  114 ;  Auhuy^n  v.  Settle,  3  N.  Y. 
S.  C.  E.  [T.  &  C]  261 ;  In  the  Matter  of  Howe,  1  Paige, 
126;  Lewin  on  Trusts,  616;  4  Kent's  Comm.  154,  (;i.)  1; 
HaUock  V.  Smity,  3  Barb.  267, 272 ;  Dickerson  v.  TiUinghast, 
4  Paige  Ch.  215 ;  Packard  v.  Arnold,  6  Paige  Ch.  310, 316.) 

Danfortii,  J.  The  questions  in  this  case  are  between  the 
<  plaintiff,  as  an  unpaid  vendor  of  real  estate,  and  tlie  defend- 
ants, one  as  mortgagee  and  the  other  as  assignee  of  tlio 
mortgage  given  by  the  vendee  of  the  land.  The  controversy 
relates  to  the  priority  o.f  tlieir  claims  in  those  capacities. 
The  court  below  decided  in  favor  of  the  vendor's  lien,  and 
both  defendants  appeal. 

It  appeared  that  on  and  prior  to  the  7th  of  August,  1872, 
the  title  to  and  the  possession  of  the  premises  in  question 
were  in  the  plaintiff,  and  he  on  that  day  conveyed  them  to 
his  Bon,  one  Ira  B.  Seymour,  by  a  deed,  with  warranty,  for 
the  price  of  $9,100,  of  which  all  but  $5,000  was  paid  or 
satisfactorily  arranged  for;  that,  to  enable  Ira  B.  to  raise  that 
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snni,  it  was  agreed  between  the  plaintiff  and  Ira  B.  and  the 
Equitable  Life  Insurance  Society  that  Ira  B.  should  execute 
to  that  company  a  first  mortgage  upon  the  premises,  the 
amount  of  wliich  should  be  paid  by  it  directly  to  the 
plaintiff,  and  in  reliance  upon  this  arrangement  he  delivered 
the  deed  to  Ira  B.  Seymour ;  that  the  company  declined  to 
make  the  loan,  but,  notwithstanding  this,  Ira  B.  caused  the 
deed  to  be  recorded,  and  on  the  twenty-third  of  September, 
without  the  knowledge  or  consent  of  the  plaintiff,  executed 
to  the  defendant  McKinstry  a  mortgage  of  $5,000,  which  was 
recorded  on  the  same  day;  at  the  same  time,  and  before 
he  advanced  any  of  the  consideration  of  the  mortgage, 
McKinstry,  as  the  court  and  jury  find,  "  had  knowledge  that 
the  plaintiff  claimed  to  be  entitled  to  $5,000  as  part  of  the 
purchase-price  of  the  premises  therein  described."  The  con- 
sideration for  this  mortgage  was  composed  of  a  prior  account 
of  $2,400  due  from  Ira  B.  Seymour  to  McKinstry,  two  judg- 
ments of  $300  against  him,  and  $2,100.37  in  a  check  payable 
to  the  order  of  Ira  B.,  which  he  on  the  same  day  indorsed 
and  gave  to  the  plaintiff.  On  the  twenty-eiglith  of  Septem- 
ber McKinstry  sold  the  mortgage  to  the  defendant  Sabey  for 
the  sum  of  $5,000,  and  covenanted  that  there  was  unpaid  and 
owing  thereon  the  sum  of  $5,000. 

The  court  finds  that  '*  McKinstry  before  he  assigned  said 
mortgage,  and  before  he  advanced  any  part  of  its  considera- 
tion, had  notice  of  the  equity  of  plaintiff  arising  from  the 
non-payment  of  said  purchase-money,  and  the  defendant 
Sabey  has  not  shown  that  he,  when  he  took  the  assignment, 
did  not  have  notice  of  plaintiff's  equitable  rights,  or  of  the 
facts  from  which  they  arise,"  and,  as  matter  of  law  *'(l},  the 
plaintiff  has  an  equitable  lien  upon  the  premises  for  the  bal- 
ance due  him  for  the  purchase-price  of  the  same;  (2)  that 
such  equitable  lien  is  superior  to  the  lien  of  the  $5,000  mort- 
mortgage  given  to  said  McKinstry,  and  assigned  by  him  to 
said  Sabey ;  (3)  that  the  said  Sabey,  as  assignee,  has  no  better 
rights  than  his  assignor  McKinstry  ;  (4)  that  the  plaintiff  is 
entitled  to  a  decree  establishing  his  equitable  lien  and  declar- 
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ing  its  priority,  and  that  it  is  a  first  lien  upon  said  premises, 
and  directing  a  sale  and  foreclosure  to  enforce  it/'  The 
judgment  entered  upon  these  findings  has  been  aflSrmed  by 
the  General  Term.     We  find  no  error  in  its  conclusion. 

So  far  as  McKinstry  is  concerned  it  is  entirely  plain  that 
he  was  not  a  bona  fide  incumbrancer,  nor  a  purchaser  for 
value  beyond  the  sum  of  $2,100.27  (Ins.  Co.  v.  OAurchj 
81  N.  Y.  221),  which  he  included  in  the  check,  and  which 
was  in  fact  indorsed  by  Ira  B.  to  his  father  and  paid  to  him. 
We  may  turn  to  Sahey^a  Case  as  presenting  the  only  question 
which  requires  discussion.  Ho  is  not  found  to  have  had 
notice  of  the  plaintiff's  equities,  and  is  charged  because  (I)  he 
did  not  show  that  he  took  without  notice,  and  (2)  because 
he  could,  in  the  nature  of  the  transaction,  have  no  better 
right  than  McKinstry.  On  the  other  hand,  the  contention 
made  on  his  behalf  on  this  appeal  is  that  the  plaintiff  is 
estopped  from  asserting  a  lien  as  against  Sabey  because  ho 
voluntarily  conferred  upon  Ira  B.  Seymour  the  apparent 
absolute  ownership  of  the  premises  and  the  apparent  authority 
to  mortgage  the  same.  The  learned  counsel  for  the  appellant 
says  there  is  no  finding  nor  evidence  thar  he  was  not  a  pur- 
chaser in  good  faith.  As  we  have  seen,  the,  finding  is  that 
Sabey  has  not  shown  that  he  took  without  notice  of  the 
plaintiff's  equitable  rights  as  an  unpaid  vendor.  If  this  will 
not  sustain  the  judgment  the  appellant  must  succeed.  His 
contention  is  that  the  precise  question  came  up  in  Simpson  v. 
Del  Iloyo  (94  N.  Y.  189),  and  was  answered  in  his  favor  by 
this  court.  There  is  this  important  difference :  In  the  Simp- 
son Case  the  party  giving  the  mortgage  was  clothed  not  only 
with  the  riecord  title  to  the  land  mortgaged,  but  was  in  pos- 
session of  it  under  that  title.  Here  possession  was  in  the 
plaintiff,  and  an  inquiry  of  him  would  have  led  to  a  true 
statement  of  the  situation.  It  does  not  appear  that  he  made 
such  inquiry,  nor  is  there  the  slightest  evidence  that  he 
informed  the  plaintiff  he  was  about  to  purchase  the  mortgage, 
or  had  been  asked  to  do  so.  He  himself  says  that  he  did  not 
call  upon  the  plaintiff  directly,  but  on  the  twenty-eighth  of 
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September  went  by  tlie  plaintiflPs  place  of  business  on  his  way 
to  dinner,  **  passed  the  time  of  day  with  him,"  and  says : 
"  1  asked  where  93  East  Genesee  street "  (the  property  in 
question)  "was;  he  said  just  below,  and  I  walked  down 
towards  it ;  he  sort  of  followed  me  down ;  as  we  arrived 
there,  I  think  I  asked  him  what  the  property  was  worth ;  he 
said  it  had  been  appraised  at  $10,000 ;  he  didn't  consider  it 
worth  as  much  as  that,  between  $8,000  and  $9,000 ;  I  asked 
him  if  the  mortgage  in  the  hands  ot  McKinstry,  which  his 
son  had  been  to  see  me  about,  was  a  genuine  bona  jide  mort- 
gage ;  he  said  it  was ;  I  think  that  was  all  that  was  said ;  I 
don't  know  as  I  said  anything  that  I  was  about  to  buy  it ; 
I  don't  know  whether  I  did  or  not."  Upon  this  testimony 
the  counsel  for  Sabey  asked  the  court  to  find  that "  the  plaintiff 
is  estopped  from  asserting  his  lien  against  the  defendant, 
Sabey,  by  reason  of  his  silence  when  questioned  by  Sabey 
with  reference  to  the  genuineness  and  hona  fides  of  the  mort- 
gage of  September,  23,  1872,'*  and  on  lus  refusing  to  do  so, 
excepted. 

There  are  many  circumstances  in  the  case  which  would 
have  warranted  this  refusal,  but  it  is  enough  that  the  plaintiff 
flatly  contradicted  the  statement  of  the  defendant  Sabey  in 
every  respect  and  particular,  saying  not  only  "  1  never  saw 
him  at  the  time  the  conversation  is  alleged  to  have  taken 
place,"  but  also,  "  I  never  had  any  convereation  with  him  on 
the  subject  in  any  manner  or  form  ^- 1  should  certainly  have 
remembered  it  if  I  had ;  I  never  had  any  conversation 
with  him  until  this  suit  was  commenced."  The  general 
testimony  creates  no  surprise  that  the  trial  court  did  not 
credit  the  defendant  in  face  of  this  contradiction.  But  as  it 
was  a  question  clearly  within  its  province,  and  not  within  that 
of  this  court,  the  case  must  stand  on  its  conclusion,  and  we 
have  only  to  see  whether  the  burden  of  alleging  and  proving 
innocence  and  good  faith  in  the  transaction  was  upon  Sabey. 

In  the  first  place  it  was  suflScient  to  put  Sabey  on  inquiry 
that  the  propert}^  was  in  the  actual  possession  of  the  plaintiff 
{Cook  V.  Travisy  20  N.  Y.  400),  and  it  was  his  duty  to  ascer- 
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tain  whether  the  plaintiflE  had  any  interest  in  it,  and  if  so,  to 
what  extent,  and  for  this  purpose  to  have  some  communica- 
tion with  or  from  him  {Spqford  v.  Manning^  6  Paige,  383). 
In  the  Simpson  case  (8upra\  attention  is  called  to  the  fact 
that  the  mortgagor  had  possession  as  well  as  the  apparent  title, 
and  that  "  she  was  in  possession  thereof  at  the  time  of  the 
execution  of  the  mortgage  and  of  its  assignment  to  the  pliant- 
iff,"  and  in  that  case  it  was  held  sufficient  it  inquiry  was 
made  of  the  mortgagor.  The  reason  of  this  limitation  does 
not  apply  here.  The  plaintiff  and  not  the  mortgager  was  in 
possession,  and  an  inquiry  of  him  would  have  led  to  a  disclos- 
ure of  the  equities  of  the  plaintiff. 

There  is  a  like  or  greater  difference  between  the  present 
case  and  the  others  cited  by  the  appellant.  Fish  v.  Potter 
(2  Keyed,  64),  was  an  action  to  enforce  an  equitable  lien  for 
-  the  purchase-money  against  a  subsequent  purchaser  under  a 
mortgage  executed  by  the  vendee  while  in  possession,  and 
tailed  for  that  and  other  reasons  which  have  no  place  in  the 
record  before  us. 

To  meet  the  question  of  pleading  and  proof  the  appellant 
relies  upon  an  averment  in  the  answer  that  "he  took  the 
assignment  of  the  mortgage  upon  the  faith  of  plaintiff's 
admission  that  the  mortgage  was  a  valid  mortgage,  accom- 
panied  by  a  denial  of  knowledge  or  information  of  the  alleged 
facts  upon  which  the  allegations  of  fraud  or  conspiracy  are 
based."  So  far  as  reliance  is  placed  upon  the  admission,  it  is 
the  finding  that  none  was  made,  and  as  a  pleading  the  allega- 
tions are  far  short  of  the  affirmative  allegation  which  the  law 
requires  of  one  who  is  bound  to  allege  that  he  took  his  security 
without  notice.  Moreover,  he  must  both  allege  and  prove  it. 
It  is  a  defense  founded  upon  new  matter.  The  plaintiff's 
lien,  as  an  unpaid  vendor,  is  good  against  the  vendee  and  against 
the  whole  world,  unless  waived  by  the  vendor  or  defeated  by 
an  alienation  of  the  property  by  the  vendee  to  a  purchaser 
without  notice.  {Duserihury  v.  HuJJbert^  59  N.  Y.  541.) 
It  was  not  necessary  for  the  plaintiff  in  this  case  to  allege  that 
he  had  not  waived  his  lien.     The  defendant  might  and  did 


240  Seymour  v.  McKinstry  et  al.  [JuDe, 

Opinion  of  the  Court,  per  Danforth,  J. 

rely  upon  the  plaintiff's  waiver  as  a  defense,  and  bo  pleaded 
and  sought  to  prove  it.  He  failed.  That  issue  has. been 
found  against  him.  It  was  not  necessary  for  the  plaintiff  to 
allege  that  the  defendant  Sabey  took  with  notice,  for  his  case 
was  made  out  when  his  lien  was  established  against  his  vendee 
and  against  McKinstry,  unless  Sabey  was  a  lo?ia  fide  pur- 
chaser from  McKinstry,  and  if  Sabey  relied  upon  the  fact 
that  he  took  without  notice,  it  should  have  been  set  up  in  the 
answer.     ( Weaver  v.  Barden^  49  N.  \ ,  286.) 

The  reason  for  this  rule  may  be  the  same  ascribed  to  the 
doctrine  which  requires  the  holder  of  a  note,  shown  to  have 
been  fraudulently  obtained,  to  prove  under  what  circumstances 
and  for  what  value  he  became  the  holder,  viz. :  That  when 
there  is  fraud  the  presumption  is  that  he  who  is  guilty  will  part 
with  the  instrument  tor  the  purpose  of  enabling  some  third 
person  to  recover  upon  it,  and  such  presumption  operates 
against  the  holder  and  it  devolves  upon  him  to  show  affirma- 
tively the  facts  essential  to  overcome  that  presumption  and 
relieve  himself  from  its  effect.  {First  Nat,  Bk.  v.  Green^  43 
N.  Y.  298 ,  Ocean  BL  v.  Carll,  55  id.  441  ;  Farmeri  Bk,  v 
JfoxoUj  45  id.  7()2.)  So  where  the  true  owner  sues  to  recover 
goods  against  a  person  claiming  from  the  fraudulent  vendee, 
the  burden  is  upon  the  claimant  to  prove  good  faith  and  value. 
{Stevens  v,  Brennan,  79  N.  Y.  258.)  Indeed,  the  rule  is 
entirely  well  settled  that  if  a  claim  can  be  sustained  only  upon 
the  £^ound  that  the  person  asserting  it  is  an  innocent  bona 
fide  purchaser,  he  must  positively  deny  notice  even  though 
it  be  not  charged.     {Denning  v.  S/nith,  3  John.  Ch.  332.) 

No  error  was  committed  therefore  by  the  trial  court  in  giv- 
ing force  to  Sabey's  omission  to  deny  notice  of  plaintiff's 
rights  and  mating  it,  in  connection  with  other  circumstances, 
a  ground  for  postponing  his  mortgage  to  the  plaintiff's  lien 
for  the  unpaid  purchase-money. 

The  other  questions  raised  by  the  appellant  relate  to  facts 
depending  on  evidence  and  have  been  found  against  him  by 
the  trial  court  and  the  General  Term.    They  require  no  other 
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discnssion.     Upon  those  findings  the  judgment  is  without 
error  and  should  be  affirmed. 

All  concur,  except  Rugbb,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 

On  motion  for  reargument  the  following  opinion  wds 
handed  down : 

Danfobth,  J.  The  defendant  Sabey  moves  for  a  reargu- 
ment. .  The  concession  in  the  pleadings  was  that  on  the  7th 
of  August,  1872,  the  plaintiff  was  possessed  in  fee  and  the 
owner  of  the  premises  in  question.  The  finding  of  the  trial 
judge  was,  that  on  that  day  the  plaintiff  was  the  owner  in  fee 
and  in  possession  of  those  premises,  and  his  subsequent  find- 
ings show  a  sale  made  to  Ira  B.  Seymour  and  a  delivery  of 
the  deed,  not  absolutely,  but  for  the  specific  purpose  of 
enabling  him  to  raise  the  money  by  mortgage,  to  be  executed 
to  the  insurance  company  for  payment  by  them  directly  to 
the  plaintiff.  There  is  no  finding  or  suggestion  that  the 
possession  was  changed,  and  no  inference  could  be  drawn  that 
it  was  to  be  changed  until  after  the  inchoate  arrangements 
were  completed.  An  examination  of  the  evidence  justifies 
the  finding  of  the  trial  judge  in  this  respect.  It  was  not 
excepted  to,  nor  was  he  requested  by  the  defendant  to  find 
that  the  possession,  which  was  in  the  plaintiff  August  seventh, 
w'as  at  any  time  given  to  or  taken  by  Ira  B.  Seymour. 

The  distinction  between  the  Del  Hoyo  case  (94  N.  Y.  189, 
193)  and  the  present  is  obvious  from  other  circumstances 
besides  those  briefly  referred  to  upon  the  appeal.  It  was 
distinctly  found  in  the  Del  Hoyo  case  that  the  fraudulent 
grantee  not  only  took  the  deed  "  but  took  possession  of  the 
property  under  that  conveyance  and  was  in  possession  thereof 
at  the  time  of  the  execution  of  the  mortgage  and  its  assign- 
ment to  the  plaintiff."  The  real  owner  was  held  to  be  estopped 
because  she  had  clothed  the  mortgagor  with  the  apparent  title 
and  possession,  while  as  above  stated  there  is  no  suggestion  in 
the  answer  or  findings  or  requests  of  counsel,  or  evidence  in 
the  case  before  us,  that  possession  ever  passed  from  Ira  Sey- 
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mour  to  his  grantee.  In  the  Del  Hoyo  case  the  rale  is  also 
applied,  which  throws  the  burden  upon  the  assignee  of  proving 
how  he  came  by  the  mortgage,  that  is,  that  he  received  it  in 
good  faith  and  for  value,  and  it  was  said  that  "  to  give  him  the 
protection  of  the  principles  of  law,"  there  laid  down,  "  the 
court  must  find  not  only  that  he  purchased  the  mortgage  for 
value,  but  that  he  purchased  it  innocently  and  in  good  faith." 
It  appeared  in  the  case  before  us  that  McKinstry  had  from 
the  beginning,  and  before  the  execution  of  the  mortgage,  full 
notice  of  the  plaintiff's  rights,  and  was  so  affected  by  it  that 
in  his  hands  the  mortgage  would  be  invalid  as  against  the 
vendor's  lien.  As  assignee  Sabey  is  no  better  off  than  and 
is  affected  by  all  the  equities  which  affect  McKiustry. 
{Decker  v.  Boice^  83  N.  Y.  215;  De  Lancey  v.  Steams,  66 
id.  167;  Schafer  v.  Reilly,  50  id.  61 ;  Bicsh  v.  Lathrop,  23 
id.  535 ;  Davia  v.  Bechstein^  69  id.  440.)  As  a  purchaser  his 
case  under  the  recording  act,  if  that  act  applies,  might  be  better 
than  that  of  McKinstry.  If  so,  it  would  be  because  his  assign- 
ment  was  not  only  recorded,  but  his  legal  title  to  the  mortgage 
is  based  upon  an  actual  pecuniary  consideration,  and  upon 
the  absence  of  notice.  {Decker  v.  Boice,  supra  ;  1  R.  S.  756, 
§  7.)  But  the  character  of  ''  purchaser  "  under  the  statute  is 
an  independent  one,  something  different  from  that  of  assignee, 
and  to  avail  the  defendant  it  was  necessary  to  plead  and  prove 
not  only  that  he  was  a  "  purchaser  "  of  record,  but  that  he 
was  a  purchaser  in  good  faith  and  for  a  valuable  consideration. 
He  was  bound,  therefore,  to  deny  by  his  answer  notice, 
although  notice  had  not  been  charged,  and  to  prove  it.  These 
matters  were  new  and  in  defense.  The  duty  of  setting  them 
up  and  the  burden  of  proving  them  were,  therefore,  upon 
him,  and  because  he  did  ni^t  so  plead  and  had  not  proved 
those  things,  the  judgment  of  the  court  below  was  sustained. 
No  new  rule  was  applied,  but  a  very  old  one  which  requires  a 
defendant  who  would  avail  himself  of  new  matter  as  a  defense, 
to  aver  and  prove  it,  and  which  has  been  illustrated  to  the 
present  day  and  through  various  systems  of  equitable  procedure. 
Orimstone  v.  Ca/rter,  3  Paige  Ch.  421,  436,  437 ;  Jewett  v. 
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P(Umer^  7  Johns.  Oh.  65 ;  TutiZe  v.  Jaoksoni  6  Weud.  213, 
227,  228  ;  Jaokson  v.  McChemey,  7  Cow.  360,  362;  Werner 
V.  Barden,  49  N.  Y.  286.) 

No  ground  appears  to  warrant  a  rearguraent  The  motion, 
therefore,  should  be  denied. 

All  concur,  except  Rugbb,  Oh,  J,  not  sitting. 

Motion  denied. 


Isaac  W.  Bennett,  Respondent,  v.  Aobioultubal  Inbubance 
Company  of  Watbbtown,  N.  Y.,  Respondent. 

An  agent  of  an  insurance  company,  who,  with  the  knowledge  of  the 
company,  had  been  in  the  habit  of  filling  hi  applications  for  insurance, 
wrote  in  an  application  that  the  building  on  which  insurance  was 
desired  was  occupied  as  a  residence  by  a  tonant.  The  statement  made 
by  the  applicant  was  that  the  building  was  unoccupied,  but  when 
occupied  it  was  by  a  tenant.  The  applicant,  supposing  his  statement 
to  have  been  written  in  correctly,  signed  the  application  without  notic- 
ing the  misstatement.  The  policy  contained  a  provision  to  the  effect 
that  if  the  building  insured  should  cease  to  be  occupied  as  a  dwelling 
"or  be  so  unoccupied  at  the  time  of  effecting  insurance  and  not  so 
stated  in  the  application,"  the  policy  shall  be  null  and  void  *'  until 
the  written  consent  of  the  company  is  obtained."  In  an  action  upon 
the  policy,  hM^  that  the  error  of  the  agent  could  not  be  imputed 
to  defendant;  that  the  misstatement  was  as  between  the  parties,  that  of 
the  agent  not  of  the  plaintiff,  and  the  fact  of  non-occupation  must 
be  deemed  to  have  been  stated  in  the  application,  and  so,  it  did  not 
constitute  a  breach  of  warranty. 

After  the  policy  was  issued,  a  tenant  took  possession  and  occupied  for  a 
time  and  then  moved  out,  leaving  the  house  again  unoccupied.  It  was 
claimed  by  defendant  that  treating  the  policy  as  a  valid  contract  of  insur- 
ance upon  an  unoccupied  building,  yet  it  being  afterwards  occupied,  a 
discontinuance  of  the  occupation  brought  the  case  within  the  first  condi- 
tion of  the  clause  quoted  and  forfeited  the  policy.  EM,  untenable ;  that 
the  condition  applied  only  where  the  premises  insured  were  occupied 
when  the  policy  was  issued ;  that  when  the  insurance  was  upon  unoccu- 
pied premises  the  insured  had  the  right  to  leave  them  vacant  all  or  any 
portion  of  the  time. 

On  the  trial  the  referee  granted  a  motion  on  behalf  of  plaintiff  to  amend 
the  application  so  as  to  make  the  statement  therein  conform  to  that 
actually  made  by  plaintiff.    Held,  no  error. 
(Argued  June  6,  1887;  decided  June  14, 1887.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  October  7,  1884,  which  affirmed  a 
judgment  in  favor  of  plaintiflE  entered  upon  a  verdict. 

This  action  was  upon  a  policy  of  fire  insurance.  The 
material  facts  are  stated  in  the  opinion. 

A.  H,  Sawyer  for  appellant.  The  plaintiff  was  not  entitled 
to  have  the  policy  and  application  reformed.  {Price  v.  Loril- 
lard  Ins.  Co.,  55  N.  Y.  240;  Meagan  v.  Rartf.  Ins,  Co.^  12 
Hun,  321 ;  Moran  v.  McLarty,  75  N.  Y.  25  ;  Paine  v.  Jones, 
id.  593;  Casey  v.  Man,  Lis.  Co,,  11  W.  Dig.  198;  Bishops. 
Clay  Ins,  Co,,  49  Conn.  167 ;  Mead  v.  Westchester  Ins.  Co,, 
64  K  y.  453;  Ford  v.  Joice,  78  id.  618;  Bartholemcw  y. 
Merc,  Ins,  Co.,  34  Ilun,  263 ;  Smith  v.  Enapp,  18  W.  Dig. 
95.)  Where  it  appears  that  the  contract,  as  executed,  is  just 
the  one  one  of  the  parties  intended  to  make,  and  the  one  he 
understood  the  other  intended  to  make,  the  court  has  no  power 
to  reform  it.  {Paine  v.  Jones,  75  N.  Y.  593.)  Where  the 
relief  sought  is  to  reform  a  contract,  that  can  only  be  granted 
by  making  the  contract  as  both  parties  intended  to  make  it. 
{N.  T,  Ice  Co.  V.  IT.  W,  Ins,  Co,,  31  Barb.  72;  Jackson  v. 
Andrews,  59  N.  Y.  244,  247 ;  Ledyard  v.  Hartf.  F.  I,  Co., 
24  Wis.  497.)  The  failure  of  the  plaintiff  to  acquaint  him- 
self with  the  statements  in  the  application,  after  having  had 
ample  time  and  opportunity  to  do  so,  is  such  negligence  as 
will  prevent  a  reformation  of  the  contract  or  a  recovery 
thereon.  {Pindar  v.  Resolute  Ins,  Go,,  47  N.  Y.  114; 
Moram,  v.  McLarty,  75  id.  25  ;  Fowler  v.  TrvU,  1  Hun,  409 ; 
Breese  v.  U.  S.  Tel,  Co,,  48  N.  Y.  132 ;  EirUand  v.  Dins- 
more,  62  id.  171 ;  Siis,  Mut,  Ins,  Co,  v.  Swank,  12  Ins.  L.  J. 
625 ;  Penn.  R,  R,  Co.  v.  Shay,  3  W.  Dig.  217 ;  Ervin  v. 
N,  Y.  C.  I.  Co.,  3  T.  &  C.  213.)  Either  the  contract  must 
stand  as  it  is  or  then  no  contract  of  insurance  was  ever  made, 
because  the  minds  of  the  parties  never  met  upon  any  other, 
and  in  either  event  there  can  be  no  recovery.  {Hughes  v. 
U^.  Ins.  Co,,  55  N.  Y.  265 ;  N.  Y.  Ice  Co.  v.  N.  W.  Ins. 
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Uo.y  81  Barb.  72;  Le  Roy  v.  Mwrket  Ins.  Co.,  45  N.  Y.  82.) 
Under  the  plain  provisions  of  the  policy  the  dwelling-house 
insured  ceased  to  be  occupied,  etc.,  some  months  prior  to  the 
fire,  without  consent,  was  so  unoccupied  at  the  time  of  the  fire 
and  that  there  can  be  no  recovery  in  this  action.  {Hermian 
V.  Adriatic  Jns.^  Co.,  85  N.  Y.  162 ;  Ba/rry  v.  Presoott  Ina. 
Co.,  35  Hun,  601 ;  Pmie  v,  Agri.  Ins.  Co.,  5  T.  &  0.  619 ; 
Sonnibom  v.  Manuf^  Ins.  Co.,  15  Vroom.  [N.  J.]  220 ;  Be^i- 
nett  v.  Agri.  Ins.  Co.,  50  Conn.  420 ;  Corrigan  v.  Conn.  Ins. 
Co.,  122  Mass.  298 ;  Ashworth  v.  Builders?  Ins.  Co.,  112  id. 
422;  Cook  v.  Cont.  Ins.  Co.,  70  Mo.  610;  Thayer  v.  Agrir 
Ins.  Co.,  5  Hun,  566 ;  Keith  v.  Quincy  Ins.  Co.,  10  Allen, 
228 ;  FranUin  Sa/o'gs  Inst.  v.  GonU  Ins.  Co.,  119  Mass.  240 ; 
Am.  Ins.  Co.  v.  Padjield,  78  111.  167 ;  Etna  Ins.  Co.  v.  Meyer, 
63  Ind.  238 ;  Dennison  v.  Phmnix  Ins.  Co.,  52  la.  457.) 

D.  A.  King  for  respondent.  Defendant  having  treated 
Eello^g  as  its  agent  and  allowed  him  to  hold  himself  out  to 
the  world  as  such  has  not  the  right  to  deny  it.  {N.  R.  B^k 
V.  Aymer,  3  Hill,  262 ;  Andrews  v.  Kneeland,  6  Cow.  354, 
357;  Fa^^mers  <&  Mech.  Rk  v.  Butch,  dh  Drov.  B%  16 
N.  Y.  125  ;  Nat.  V.  B'k  v.  Landon,  66  Barb.  189 ;  Dunlap 
Paley  on  Agency,  161 ;  Kelly  v.  Fall  Brook  C.  Co.,  4  Hun, 
261 ;  Armour  v  Mich.  C.  R.  R.  Co.,  65  N.  Y.  Ill ;  Van 
Schaick  V.  Nzag.  F.  Ins.  Co.,  68  id.  434;  Davis  v.  Lamar 
Ins.  Co.,  18  Hun,  230,  Partridge  v.  Com.F.  Ins.  ft>.,17id. 
95, 97.)  An  agent  authorized  to  take  applications  for  insurance 
should  be  deemed  to  be  acting  within  the  scope  of  his  authority 
when  he  fills  up  the  blank  application,  and  if,  by  his  fault 
or  negligence,  it  contains  a  material  misstatement  not 
authorized  by  the  instruction  of  the  party  who  signs  it, 
the  wrong  should  be  imputed  to  the  company  and  not  to  the 
insured.  {Rowley  v.  Fm.  Ins.  Co.,  36  N.  Y.  550,  553,  554 ; 
4  Abb.  Ct.  App.  Dec.  131 ;  Plumb  v.  CaU.  Ins.  Co.,  18  N.  Y. 
392  ;  Owen  v.  Holland  Puroh.  Ins.  Co.,  56  id.  571 ;  Mowery 
V.  Rosendale.  74  id.  360,  363,  364  ;  Taylor  v.  Mut.  Ben,  I. 
Co.,  10  Hun,  52,  55;  Oates  v.  Penn.  F.  I.  Co.,  id.  489; 
Maher  v.  Hib.  F.  I.  Co,,  67  N.  Y.  283;   6  Hun,  853;   Van 
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Schoick  V.  N.F.  Ins.  Co.,  68  N.  Y.  434.)  Kellogg  having,  to 
the  knowledge  of  the  defendant,  acted  as  agent,  and  defendant 
having  employed  him  as  sach,  and  permitted  him  to  sign  his 
name  as  agent,  the  question  is  not  wholly  what  power  plaintiff 
intended  to  give  him,  but  what  power  a  third  person,  and  partic- 
ularly the  person  dealing  with  him,  had  a  righj  to  infer  from  his 
acts  and  those  of  the  plaintiff,  he  possessed,  {Owen  v.  Cawleyy 
36  N.  Y  604, 605 ;  Johnson  v.  Jones,  4  Barb.  369  ;  Whiibeck  v. 
Sohvyler,  81  How.  97 ;  Bridenheckery.  LaweU,  32  Barb.  9, 18 , 
i  Davis  V.  Lamar  /.  Co,,  18  Hun.  230;  Partridge  v.  Com. 
F.  I.  Co.,  17  id.  95.)  If  the  plaintiff  answered  the  questions 
truly;  as  found  by  the  referee,  he  is  absolved  from  responsi- 
bility for  errors  or  mistakes  or  fraud  of  the  agent,  and  the 
insurers  are  estopped  from  denying  their  truth  as  given,  or 
will  be  considered  as  waiving  the  condition.  {Fhnn  v.  Eq. 
L.  Ins.  Co.,  78  K  Y.  568,  577;  S.  C,  9  W.  Dig.  324; 
15  Hun,  521 ;  Broadhead  v.  Lye.  F.  Lis.  Co.,  14  id.  452, 
455 ;  Reynolds  v.  Kenyon,  43  Barb.  600,  602 ;  Treman  v. 
AUen,  15  Hun,  4;  Bodine  v.  KMeen,  53  N.  Y.  93 ;  Orattan 
V.  Met.  Ins.  Co.,  92  id.  274;  29  Weekly  Underwriter, 
353.)  Warranty  does  not  extend  to  known  defects. 
Knowledge  by  or  notice  to  the  agent  is  knowledge  of  and 
notiqe  to  the  principal,  and  with  such  knowledge  the  defend- 
ant cannot  be  permitted  to  say  it  never  assumed  the  risk. 
{Bennett  v.  Buchan,  76  N.  Y.  386  ;  Hatght  v.  Cont.  Ins.  Co.y 
92  id.  51 ;  Woodruff  v.  Imp.  F.  Ins.  Co.,  83  id.  133,  140 : 
Van  Schoick  v.  Nia.  F.  Ins.  Co.,  68  id.  434  ;  Aurora  F.  Ins. 
Co.  V.  Erainch,  36  Mich.  289 ;  Williams  v.  Mag.  F.  Ins.  Co., 
50  la.  561 ;  Couch  v.  Boch.  G.  Ins.  Co,,  25  Hun,  469 ;  Benr 
neU  V.  H.  B.  dk  Mer.  Ins.  Co.,  81  N.  Y.  273.)  Knowledge 
of  the  agent  was  knowledge  of  the  company,  and  the  issuing 
of  the  policy  with  full  knowledge  that  the  building  was  unoc- 
cupied was  a  waiver  of  the  conditions  as  to  unoccupancy,  or 
operated  as  an  estoppel  against  the  company.  {Broadhead  v. 
Lycoming  Ins.  Co.,  14  Hun,  452 ;  Van  Schoick  v.  Nia^.  F. 
Ins.  Co.,  68  N.  Y.  434 ;  Cone  v.  Mug.  F.  Ins.  Co.,  3  T.  &  C. 
83 ;  60  N.  Y.  619 ;  Couch  v.  Boch.  O.  Ins,  Co.,  25  Hun,  469 ; 
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Woodruff  V.  Imp.  Ins.  Co.,  88  N.  Y.  133.)    The  defend- 
ant having  put  its  refusal  to  pay  expressly  on  the  non- 
oocnpancy  of    the  building,  and  alleged    non-payment  of 
premium,  waived  of  any  want  of  notice,   or  notice  will 
be  presumed.    (Herrrumn  v.  Niag.  F.  Ins.  Co.,  100  1«J .  Y. 
411;    Owen  v.   Far.  Joint  St'k  Ins.    Co,  57  Barb.   611; 
Bvmpstead  y.^ Div.    Mut.   Ins.   Co.,  12  N.   Y.  81,  97; 
Craighton  v.  Agr.  Ins.  Co.,  89  Hun,  819;  Brink  v.  Hem. 
F.  Ins.  Co.,  80  N.  Y.  108;  Griffey  v,' JV.  Y.  C.  Ins.  Co., 
100  id.  417;  Boice  v.  Tham^es  db  Mersey  Ins.    Co.,  38 
Hun,  246,  250 ;  Post  v.  jEtna  Ins.  Co.,  43  Barb.  361,  865/ 
370.)    The  plaintiff  was  entitled  to  a  reformation  of  the 
application,  which,  by  the  terms  of  the  policy,  is  made  a  part 
of  it.     {Myer  v   Lathrop,  73  N.  Y.  316 ;  AW.  City  Savgs" 
Inst.  V.  Bwrdick,  87  id.  40 ;  Kilmer  v.  Smith,  77  id.  226 ; 
Van  Tuyl  v.  Westchester  Ins.  Co.,  56  id.  657  ;   Hay  v.  Star 
F.  Ins.  Co.,  13  Hun,  496,  500.)    The  answer  as  written  was, 
in  legal  contemplation,  fraud.    {Bidwell  v.  Astor  Ins.  Co., 
16  N.  Y.  263 ;  Story's  Eq.  Jur.,  §§  153, 154, 156, 168 ;  Rider 
V.  PoweU,  28  N.  Y.  310 ;  Maher  v.  Hih.  Ins.  Co.,  67  id.  283 ; 
Cone  V.  Niag.  F.  Ins.  Co.,  3  T.  &  0.  83 ;  60  N.  Y.  619.)    If 
there  is  any  doubt  as  to  the  meaning  of  the  words  of  the 
policy,  that  construction  should  be  taken  which  is  most 
unfavorable  to  the  party  using  it,  and  should  be  tigidly 
applied.     {Edsal  v.  Camden  &  A.  R.  R.  Co.,  50  N.  Y.  661 ; 
Hermann  v.  Merch.  Ins.  Co.,  81  id.  184,   Dilleher  v.  Home 
L.  Ins.  Co.,  69  id.  256.)    Where  a  breach  of  warranty  is 
relied  upon  by  an  insurance  company  as  a  ground  of  for- 
feiture, the  warranty  is  to  be  construed  strictly  against  the 
company.    {Mowry  v.  W.  Muz.  L.  I.  Co.,  7  Daly,  321 ;  Hoff- 
man V.  ^tna  Ins.  Co.,  32  N.  Y.  405,  414 ;   Limngston  v. 
Stickles,  7  Hill,  255.)    Courts  will  strive  to  uphold  the  con- 
tract, and  will  construe  conditions  and  provisions  of  a  policy 
strictlv  against  an  underwriter^  entailing  a  forfeiture  or  limit- 
ing liability.    {Griffey  v.  N.  Y.  C.  Im.  Co.,  100  N.  Y.  417 ; 
'  McMaster  v.  Ins.  Co.  of  N.  A.,  66  id.  222;   64  Barb.  636; 
AUm  V.  1^.  Louis  Ins.  Co.^  85  N.  Y.  473.)    Conditions  and 
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provifiions  in  policies  of  insurance  are  to  be  construed  strictly 
against  the  nnderveriters,  and  every  intendment  is  to  be  made 
against  a  construction  of  a  contract  under  wliich  it  would  oper- 
ate as  a  snare.  {Hoffman  v.  ^tiia  Ins.  Qo.^  32  N.  Y.  405.) 
Where  the  language  of  the  promisor  may  be  understood  in 
more  senses  than  one,  it  is  to  be  interpreted  in  the  sense  in 
which  he  has  reason  to  suppose  it  was  understood  by  the 
promisee.  {White  v.  Hoyt^  73  N.  Y.  505,  511 ;  Johnson  v. 
Rdbhom^  2  Abb.  App.  Dec.  465,  468;  Potter  v.  Ontario 
Ins.  Co.y  5  Hill,  147;  Hoffman  v.  ^tna  Ins.  Co,y  supra  f 
Griffey  v.  JfT.  T.  C.  Ins.  Co.,  100  N.  Y.  417,  421.) 

Andrews,  J.  The  defense,  based  upon  the  statement  in 
the  application  for  insurance,  that  tlie  house  at  the  time  of  the 
application  was  occupied  as  a  residence  by  a  tenant,  when  in 
fact  it  was  vacant  and  unoccupied,  was  met  on  the  trial  by 
evidence  on  the  part  of  the  plaintiff  that  the  application  was 
taken  by  Kellogg,  the  solicitor  and  agent  of  the  defendant, 
who  furnished  the  printed  form  of  application  used  by  the 
defendant,  and  propounded  the  questions  to  the  plaintiff,  and 
assumed  to  enter  in  writing  in  the  blanks  left  for  that  pur- 
pose in  the  application,  his  answers,  and  that  although  Kellogg 
was  correctly  informed  by  the  plaintiff  that  the  house  was 
unoccupied,  but  that*  when  occupied  it  was  occupied  by  a 
tenant  or  hired  man,  he  untruly  represented  the  plaintiff  as 
answering  that  the  house  was  occupied  as  a  residence  by  a 
tenant,  and  that  the  plaintiff,  supposing  that  the  answers  given 
by  him  to  the  questions  were  correctly  entered,  signed  the 
application  without  noticing  the  misstatements.  There  was 
a  conflict  of  evidence  as  to  what  occurred.  The  agent  Kellogg 
testified  that  the  answers  were  entered  as  given.  The  referee, 
however,  found  upon  this  issue  in  favor  of  the  plaintiff,  whose 
testimony  was  corroborated  by  several  witnesses,  and  the  find- 
ing, having  been  sustained  by  the  General  Term,  is  conclusive 
in  this  court.  The  agent  Kellogg  in  taking  the  application 
was  acting  within  the  scope  of  his  authority.  He  had 
been  accustomed,  with  the  knowledge  of  the  defendant,  to 
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fill  in  the  answers  of  applicants  for  insurance  in  the  printed 
forms  of  application  used  by  the  company.  Upon  the  case 
as  it  stands  it  must  be  assumed  that  he  was  informed  by  the 
plaintiff  that  the  house  was  unoccupied.  His  error  in 
incorrectly  inserting  the  plaintifE's  answers,  cannot  be  impu- 
ted to  the  plaintiff  or  deprive  him  of  the  benefit  of  tlie 
policy.  If  the  plaintiff,  as  found  by  the  referee,  answered 
the  questions  truly,  he  is  absolved  from  responsibility. 
The  misstatements  in  the  application  were,  as  between  tlie 
parties,  those  of  the  defendant's  agent,  and  not  of  the  plaintiff, 
and  did  not  constitute  a  breach  of  warranty  by  the  assured. 
The  authorities  in  this  State  are  quite  decisive  in  support 
of  this  view.  {Rowley  v.  Empire  Ins.  Co.^  36  N.  Y.  560 ; 
FVynn  v.  Equitable  Life  Ins.  Co.,  78  id.  668 ;  Graitcm  v. 
Metropolitwn  Life  Ins.  Co.,  80  id.  281.)  The  referee  pur- 
suant to  the  prayer  of  the  complaint,  reformed  the  application 
by  inserting  the  answers  as  given  by  the  plaintiff,  as  of  the 
date  of  the  application,  and  the  evidence  justified  this  relief. 
The  defendant  insists  that  treating  the  policy  as  having 
taken  effect  as  a  valid  contract  of  insurance  upon  an  unoccu- 
pied dwelling,  there  was  a  breach  of  a  condition  subsequent 
contained  in  the  policy,  which  rendered  it  void.  The  policy 
was  issued  in  August,  1876,  for  the  term  of  three  years.  In 
April,  1878,  a  tenant  was  let  into  possession  of  the  house,  and 
occupied  it  until  November,  1878,  when  he  moved  out  and 
the  house  remained  unoccupied  from  that  time  until  the  fire, 
July  17,  1879.  The  claim  is  that  although  the  house  was 
insured  as  unoccupied,  yet  as  the  plaintiff  afterwards, 
during  the  life  of  the  policy,  occupied  it  for  a  time  by  a 
tenant,  he  could  not  thereafter  discontinue  the  occupation 
during  the  subsequent  life  of  the  policy,  and  leave  tlie 
premises  vacant  without  forfeiting  the  insurance.  The 
policy  contains  these  among  other  conditions:  "If  the 
dwelling  house  or  houses  herereby  insured,  shall  cease  to  be 
occupied  by  the  owner  or  occupant  in  the  usual  and  ordinary 
maimer  in  which  dwelling-houses  are  occupied  as  such,  or  be 
SiGKSLS  — YoL.  LXI.         32 
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80  unoccupied  at  the  time  of  effecting  insurance,  and  not  so 
stated  in  the  application ;  ^n,  and  in  every  such  case,  or  in 
either  of  said  events,  this  policy  shall  be  null  and  void  until 
,  the  written  consent  of  the  company  at  the  home  office  is 
obtained.''  The  defendant  bases  his  contention  upon  the  first 
of  the  conditions  above  quoted.  It  is  plain,  we  think,' that 
this  condition  was  intended  to  protect  the  company  against  an 
increase  of  risk,  by  leaving  premises  vacant  which  were  occu- 
pied at  the  time  the  insurance  was  effected,  and  that  it  has  no 
application  to  a  risk  taken  on  an  unoccupied  dwelling-house. 
The  cost  of  insurance  is  regulated  by  the  hazard,  and  when 
the  company  insure  a  vacant  building,  it  charges  an  equiva- 
lent for  its  undertaking,  and  if  the  contract  contains  no  pro- 
vision limiting  the  vacancy,  it  may  continue  during  the  whole 
time  of  the  policy  and  the  premium  presumably  covers  the 
risk.  The  condition  in  question  imposes  no  obligation  upon 
the  owner  of  a  dwelling-house,  insured  as  vacant  property,  to 
occupy  it  for  any  period  during  the  running  of  the  policy, 
and  it  must  be  conceded  that  if  the  plaintiff  had  permitted  the 
house  to  remain  vacant  during  the  whole  time  after  the  policy 
was  issued,  to  the  fire,  there  would  have  been  no  defense 
founded  upon  the  condition  in  question.  The  claim  is  that 
the  plaintiff,  having  voluntarily  put  a  tenant  in  possession, 
although  he  was  not  bound  to  do  so,  could  not,  thereafter, 
terminate  the  tenancy  without  forfeiting  the  insurance.  We 
think  this  construction  of  the  condition  is  not  admissible. 
The  conditions  which  precede  the  one  in  question  relate  to 
acts  or  conditions  occurring  subsequent  to  the  contract,  which 
change  the  risk  and  increase  the  hazard.  The  condition  in 
question  is  of  the  same  character.  It  does  not  permit  the 
owner  of  a  dwelling-house  insured  as  an  occupied  house,  to 
increase  the  hazard  by  allowing  it  to  become  vacant,  without 
the  consent  of  the  company.  If  it  is  unoccupied  when  insured, 
the  fact  must  be  stated  in  the  application.  The  fact  of  non- 
occupation  was  stated  in  the  application  as  reformed,  and  was 
known  to  the  agent,  who  should  have  stated  it  in  the  applica- 
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tion  as  originally  furnished.  As  between  the  company  and 
the  plaintiff,  it  must  be  deemed  to  have  been  stated. 

The  question  as  to  notice  of  loss  was  properly  decided. 

We  think  the  judgment  is  right,  and  it  should,  therefore, 
be  affirmed. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  the  Fibst  Pbesbttebtan 
Society  of  the  Town  of  Buffalo  fur  Leave  to  sell  its 
Real  Estate. 

Where  a  conveyance  of  land  to  a  religious  corporation  is  absolute,  with- 
out condition  or  reservation,  it  creates  no  trust  beyond  the  duty  imposed 
by  law  upon  the  corporation  of  using  its  property  for  the  purposes 
contemplated  in  its  creation.  Such  a  trust  is  not  fastened  upon  the 
land,  but  the  corporation  may,  with  the  judicial  consent,  sell  and  convey 
a  good  title,  the  proceeds  in  such  case  taking  the  place  of  the  land. 

As  to  whether,  under  the  acts  of  1875  and  1876  (Chap.  79,  Laws  of  1875 
and  Chap.  110,  Laws  of  1876),  and  under  the  "rules  and  usages"  of  the 
Presbyterian  church  of  the  United  States,  a  church  belonging  to  that 
denomination  can  sell  its  real  estate  without  the  precedent  consent  of 
the  Presbytery,  qiuBre. 

The  Presbytery  gave  its  consent  to  such  a  sale,  provided  it  was  'author- 
ized by  a  vote  of  the  congregation  in  public  meeting  assembled." 
The  trustees  of  the  church  regularly  called  a  meeting,  at  which  of  one 
hundred  and  thirty-seven  members  entitled  to  vote,  eighty  seven  voted, 
and  of  these  sixty-sir  voted  in  favor  of  a  sale-  twenty-four  of  those  who 
did  not  vote  signed  a  paper  approving  a  sale.  Held,  that,  conceding 
the  consent  of  the  Presbytery  was  necessary,  the  condition  imposed  by 
it  was  complied  with  and  the  sale  was  authorized. 

Also,  hdd,  in  the  absence  of  proof  that  any  lawful  vote  was  excluded  or 
unlawful  one  admitted,  the  want  of  a  proper  register  did  not 
invalidate  the  vote  taken. 

This  court  has  no  authority  to  review  the  determination  of  the  court 
below  as  to  the  propriety  of  such  a  sale. 

(Argued  June  7,  1887;  decided  June  14,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Coart  of  Bofialo,  made  I^ovember  30,  1886,  which  affirmed 
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an  order  of  Special  Term  giving  to  the  petitioner  authoritj 
to  sell  its  real  estate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J.  M.  Ilumphrey  for  appellant.  In  construing  a  convey- 
ance of  real  estate,  the  court  must  carry  into  eflPect  the  intent 
of  the  parties  to  it  as  shown  by  the  whole  instrument,  and  for 
that  pur}>ose  may  take  into  consideration  the  circumstances 
connected  with  the  making  of  it,  viz:  The  consideration; 
the  objects  and  purposes  for  which  it  was  made,  as  understood 
by  the  grantor  and  grantee.  (1  Statutes  at  Large,  699,  §  2; 
Parkes  v.  Parkea^  9  Paige,  116;  Woodworth  v.  PaynCy  74 
N.  Y.  196 ;  4  Kent  Com.  124;  Wilson  v.  Trmip,  2  Cow.  228, 
234;  Fretwh  v.  Carhwrt^l  N.  Y.  102;  WhaUonY.  Kaufman^ 
19  J.  R.  104 ;  Oreen  v.  Cumminga^  23  N.  Y.  Week.  Dig. 
282;  WiUiama  v.  Williams,  8  N.  Y.  532;  Satmders  v. 
Hanes,  44  id.  353;  Willard's  Eq.  Jur.  47,  298,  299,  567; 
Cunningham  v.  Caasidyy  17  N.  Y.  276 ;  Woodworth  v.  PaynCj 
74  id.  196.)  The  trustees  took  the  property  subject  to  the 
condition  on  which  the  grantor  made  the  conveyance,  and  a 
departure,  therefore,  forfeits  it.  {Robertson  v.  BuJUon^  11 
N.  Y.  265.)  The  courts  must  accept  and  enforce  the  decisions 
and  usages  of  the  church  in  all  matters  falling  within  the 
control  of  the  church  government  and  tribunals,  and  not 
allow  the  church  property  to  be  deviated  from  its  trust. 
( Wasson  v.  J<mes,  13  Wall.  680 ;  3  Ed.  Ch.  R.  65 ;  16  B.  241 ; 
2  Potter  on  Corporations,  §  577 ;  5  Am.  R.  415  ;  63  N.  H.  9.) 
The  security  of  the  real  estate  of  all  religious  incorporations 
requires  a  strict  adherence  to  the  statute.  {M.  A.  Bap.  Ch. 
V.  Bap.  Church  in  O.  St.,  46  N.  Y.  143.)  The  power 
of  the  court  to  make  an  order  permitting  a  sale  depends 
upon  the  grounds  stated  and  facts  proved  to  the  court 
in  support  thereof.  {M.  A.  Bap.  Church  v.  Oliver  St. 
Bap.  Church,  73  N.  Y.  82.)  The  court  cannot  direct,  as 
an  independent  proposition,  the  application  of  the  proceeds 
of  the  sale  of  the  real  estate.  Its  only  means  of  accom- 
plishing that  result  is  its  power  not  to  give  its  assent  to 
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a  Bale  unless  accompanied  by  such  proposed  application  as 
shall  seem  to  the  court  to  be  for  the  best  interest  of  the 
society  as  an  organization  to  continue  for  the  purposes  of  its 
creation.  (  Wheaton  v.  Oates,  18  N.  Y.  402  ;  The  Elders  v. 
Dutch  Church  SaugertieSj  16  Barb.  237.)  Religious  cor- 
porations are  peculiarly  subject  to  the  control  of  courts  of 
equity,  their  trustees  are  simply  trustees  of  trustees,  and, 
therefore,  should  be  and  are  peculiarly  subject  to  such  con- 
trol. {Wdtkins  V.  WiUcox^  66  N.  Y.  654;  RoberUom  v 
Bulliom,  11  id,  243.) 

Spencer  Clinton  for  respondent.  The  order  of  the  General 
Term  is  not  appealable  to  this  court,  and  the  appeal  should  be 
dismissed.  (Code  of  Civ.  Pro.  §  190 ;  2  E.  S.  [7th  ed.]  \\\Inre 
M(vn)in,  11  N.  Y..276;  In  re  Z>t>G?^,  27 id.  629 ;  HoweUv. 
MUlSy  63  id,  323 ;  Zivermore  v.  Bainbridge,  56  id.  72 ;  In 
re  Kings  Co.  M.  R.  Co,,  82  id.  95.)  The  society  has  the  title 
to  the  property  and  can  sell  it.  (3  R  S.  [7th  ed.]  2181,  §  55  ; 
Wetmore  v.  Parker^  52  N.  Y.  450 ;  Erwin  v.  Rurd,  13  Abb. 
[K  C]  92;  Trustees  v.  Bly,  73  N.  Y.  323,  327;  Robertson 
V.  BvUionSy  9  Barb.  64,  102.)  The  objection  that  there  was 
no  registry  of  voters,  is  not  tenable.  (3  R.  S.  [7th  ed.]  1579, 
§  7 ;  82  How.  Pr.  335.)  The  will  of  the  majority  of  the 
society  must  govern.  {Petty  v.  Tooker^  21  N.  Y.  267; 
Butch  Chv/rch^  SaugertieSy  16  Barb.  237.) 

Finch,  J.  Upon  the  petition  of  a  majority  of  those  who 
constitute  the  religious  corporation,  known  and  organized  as 
the  First  Presbyterian  Church  of  the  town  of  Buffalo,  the 
Supreme  Court  has  made  an  order  consenting  to  a  sale  of  its 
real  estate,  and  directing  the  proceeds  to  be  applied  to  the 
purpose  of  providing  such  other  place  of  worship  as  the  society 
shall  direct.  On  the  appeal  from  this  order  four  different 
reasons  are  submitted  as  furnishing  just  cause  for  a  reversal. 

It  is  first  claimed  that  the  property  cannot  be  sold,  and  a 
good  title  to  it  cannot  be  given,  by  reason  of  a  trust  imposed 
upon  it.     The  deed  to  the  corporation  is  absolute  and  without 
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condition  or  reservation.  It  created  no  trust  beyond  that 
general  duty  which  the  law  puts  upon  a  corporation  of  using 
its  property  for  the  purposes  contemplated  in  its  creation. 
That  sort  of  trust  is  not  one  which  fastens  upon  the  land  and 
inheres  in  the  title,  going  with  it  where  it  passes  or  restraining 
alienation,  but  founded  solely  upon  the  corporate  character  of 
the  grantee,  and  so  justifying  the  control  which  the  statute 
gives  to  the  courts.  The  title  of  the  church  is  an  absohite 
fee  which  it  can  transmit  to  a  vendee  with  the  judicial  con- 
sent and  approval.  "When  that  occurs  the  proceeds  take  the 
place  of  the  land  and  become  the  corporate  property  which 
the  court,  by  a  suitable  direction,  devotes  to  the  proper  nses 
and  purposes  which  the  corporation  was  framed  to  subserve, 
and  to  accomplish  which  its  propertj'  was  bestowed.  It  is  in 
no  respect  diverted  from  the  religious  corporation,  or  even 
from  its  denominational  uses,  and  so  far  as  there  is  an  element 
of  trust  a  sale  is  consistent  with  and  not  destructive  of  it. 

It  is  next  said  that  the  acts  of  1875  and  1876  have  so  far 
changed  the  then  existing  law  as  to  prevent  a  transfer  of  the 
property,  except  in  accordance  with  the  rules  and  usages  of 
the  denomination,  and  that  those  rules  and  usages  require  the 
precedent  approval  of  the  presbytery.  Before  those  amend- 
ments were  made  it  had  been  settled  that  a  religious  corporar 
tion  Jield  its  temporalities  wholly  free  from  the  domination 
of  any  ecclesiastical  authority,  and  by  a  tenure  so  independent 
that  it  could  change  its  creed  and  denominational  character 
without  losing  its  hold  upon  its  property.  Doubtless  the  acts 
of  1875  and  1876  were  intended  to  restrain,  in  some  degrfee, 
that  sort  of  diversion  of  church  property  from  one  sect  to 
another,  for  the  provision  is  that  the  trustees  shall  hold  and 
administer  it  according  to  the  rules  and  usages  of  the  denom- 
ination to  which  the  church  members  of  the  corporation 
belong,  and  shall  not  divert  it  to  the  support  of  some  other 
disconnected  institution.  It  is  not  important  to  take  the 
measure  of  this  new  legislation,  or  even  to  challenge  the  con- 
struction which  the  general  assembly  has  apparently  put  upon 
one  of  its  own  canons,  for  no  authority  in  the  church  has  ever 
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held  or  pretended  that  a  society  could  not  sell  its  land  without 
the  precedent  consent  of  the  presbytery.  The  interference  of 
that  body  was  sought  by  the  minority  of  the  society  in  the 
present  case.  The  majority  declined  to  appear  or  to  recog- 
nize the  authority  invoked.  The  presbytery  determined  that 
it  "  was  thus  left  to  make  up  a  deliverance  by  such  light  as  it 
had,"  and  decided  two  things,  first,  "  that  it  is  not  certain  that 
the  sale  and  removal  of  the  church  would  necessarily  be 
attended  with  disastrous  results  if  a  large  majority  of  the 
congregation  should  vote  in  favor  of  removal,"  and  the  pres- 
bytery "  cannot,  therefore,  interfere  to  prevent  a  sale  of  the 
property,"  *  *  *  but  it  would  "  advise  the  majority  to 
proceed  with  caution  and  tenderness ; "  and,  second,  "  that  an 
application  to  the  court  for  leave  to  sell  without  a  previous 
vote  of  a  majority  of  the  society  in  favor  of  such  action  is  not 
in  accordance  with  Presbyterian  usage,"  and  that  no  further 
steps  should  be  taken  "  unless  authorized  by  a  vote  of  the 
congregation  in  public  meeting  assembled.-" 

Waiving,  therefore,  the  interesting  question  whether  the 
presbytery  had  jurisdiction  at  all,  it  is  enougli  to  say  that  it 
gave  its  consent  to  proceeding  with  the  sale  provided  only 
that  a  majority  of  the  congregation  should  so  decide  in  public 
meeting  assembled,  and  that  the  steps  in  that  direction  should 
be  taken  "  with  caution  and  tenderness."  The  majority  took 
the  advice  if  they  did  not  concede  the  jurisdiction.  The 
pending  application  to  the  court  was  withdrawn.  The  trustees 
called  a  meeting  of  the  congregation  to  consider  and  decide 
the  question  of  a  sale.  Notice  of  that  meeting  was  read 
from  the  pulpit  for  three  succeeding  Sundays  prior  thereto. 
At  the  meeting  two  of  the  elders  presided.  The  vote  was 
by  ballot,  and  the  qualification  of  the  voters  that  provided  by 
statute.  Of  these  there  were  137  entitled  to  vote.  Eighty- 
five  votes  were  cast,  of  which  sixty-six  were  in  favor  of  sale 
and  nineteen  opposed.  Fifty-two  members  of  the  society 
entitled  to  vote  did  not  do  so,  but  twenty-four  of  those  signed 
a  paper  of  approval  produced  with  the  petition  to  the  court. 
It  is  upon  that  petition  presented  after  the  vote  that  the  order 
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here  assailed  rests.  It  is  entirely  clear  that  in  granting  it  no 
rule  or  usage  of  the  Presbyterian  denomination  was  violated, 
the  presbytery  itself  having  so  determined. 

But  it  is  said,  thirdly,  that'  the  vote  was  illegal  for  want 
of  a  proper  register.  There  is  no  force  in  this  objection  for 
a  very  obvious  reason.  Full  and  formal  notice  of  the  meeting 
and  its  purpose  was  given  as  we  have  seen.  Every  one  entitled 
to  a  vote  had  opportuity  to  offer  it,  and  the  case  shows  that 
but  one  vote  offered  was  refused,  and  there  is  not  a  particle 
of  evidence  that  such  vote  should  have  been  received,  nor  a 
word  of  proof  that  any  vote  recei  ved  should  have  been  reject^ed. 
In  such  a  case,  the  mode  and  manner  of  making  the  registry 
is  of  very  little  importance.  It  only  becomes  so  when  it 
excludes  a  lawful  vote  or  admits  an  unlawful  one.  No  such 
question  is  presented. 

It  is  finally  argued  that  the  meditated  sale  is  unwise  and 
imprudent,  and  likely  to  bring  disaster  upon  the  church  That 
opens  the  merits  of  the  controversy  with  which  we  can  have  no 
concern.  The  courts  below  have  exercised  their  discretion 
upon  the  facts  presented  and,  with  their  conclusion,  we  must 
be  content.  Undoubtedly,  much  may  be  said  for  and  against 
the  wisdom  of  the  proposed  sale  and  removal.  Removing 
an  old  church  has  something  of  the  peril  of  transplanting  an 
old  tree.  It  may  take  kindly  to  the  new  soil,  or  the  roots 
may  be  so  torn  as  never  to  heal ;  but  the  risk  is  with  the 
majority  of  the  society  whose  interests  are  immediately 
involved  and  whose  judgment,  fairly  formed  and  ascertained, 
shoui'd  prevail.  Since  we  ought  not  to  decide  upon  the  merits, 
we  shall  not  obtrude  our  advice. 

The  order  should  be  aflSrmed,  with  costs. 

All  concur. 

Order  affirmed. 
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The  People  ex  rel.  John   McCabb,  Bespondent,  v.  The 

BOABD  OF  FiBE  O0MMI88IONEB8  OF  THE  CiTT  OF  NeW  YoBK^      106  ^ 

Appellant. 


The  provision  of  general  orders  No.  18  of  the  Board  of  Commissioners 
of  the  Fire  department  of  the  city  of  New  York,  series  of  1881  (par.  5^ 
§  3),  which  provides  that  every  officer  and  member  of  the  uniformed 
force  of  the  department  shall  **  be  responsible  for  any  want  of  judg> 
ment,  skill  *  *  .  *  which  may  cause  unnecessary  loss  of  life,  iiml> 
or  property/'  refers  to  a  loss  which  has  actually  resulted,  not  to  one 
which  might  have  happened. 

Where,  therefore,  no  actual  loss  has  been  occasioned  by  an  act  of  a 
member  of  the  force  complained  of,  he  cannot  be  held  responsible 
under  said  provision. 

Where  the  determination  of  an  inferior  tribunal,  brought  up  for  review 
by  certiorari,  has  been  reversed  by  the  court  granting  the  writ  us  against 
the  weight  of  evidence,  and  the  evidence  is  such  that  the  court,  guided 
by  the  rules  governing  it  on  application  to  set  aside  the  verdict  of  a 
jury,  would  have  power  so  to  do,  the  decision  is  not  reviewable  here. 

The  provision  of  the  Code  of  Civil  Procedure  (§  3140),  specifying  the 
questions  involving  the  merits  which  may  be  determined  by  the  court 
on  return  to  a  writ  of  eertiorari,  has  no  application  to  a  hearing  on 
appeal  to  this  court,  and  in  no  way  enlarges  its  jurisdiction;  it  is  con- 
fined m  its  operation  to  the  court  in  which  the  hearing  is  originally  had* 

Jt  seems  that,  in  a  case  involving  a  plain  violation  of  the  well-known 
rules  governing  applications  for  a  new  trial  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence,  or  where  it  can  be  seen  that 
there  was  an  abuse  of  the  discretion  of  the  court  below  in  its  decision 
on  such  a  hearing,  this  court  may  review  the  decision. 

(Argued  June  7,  1887;  decided  June  21,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  2,  1887, 
which  reversed,  on  certiorari^  the  proceedings  of  the  defendant 
removing  the  relator  from  the  office  of  second  chief  of  the 
fire  department  of  the  city  of  New  York  and  reinstated  him 
in  his  office.     (Reported  below,  43  Hun,  554.) 

The  material  facts  are  stated  in  the  opinion. 

David  J,  Dean  and  Wm,  Z.  Findley  for  appellant.     The 
fire  commissioners  had  iurisdiction  to  make  the  order  dismiss^ 
SicKELs  •— ToL.  LXL        33 
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ing  the  relator,  and  in  their  proceedings  have  complied  with 
every  condition  prescribed  by  the  statute  which  defines  their 
powers.  (Consolidation  Act,  §  440.)  Under  the  statute  it  is 
the  exclusive  province  of  the  commissioners,  first,  to  deter- 
mine whether  the  issue  of  the  unnecessarj'  order  authorizes 
an  inference  of  incapacity ;  secondly,  to  determine  whether 
the  facts  proven  justify  and  excuse  the  issue  of  the  unneces- 
sary order;  thirdly,  to  fix  the  penalty.  Any  invasion  of 
the  power  thus  reserved  to  the  commissioners  by  the  court  is 
a  usurpation  of  power  which  die  statute  has  not  conferred 
upon  the  court.  {People  ex  7*eL  Hart  v.  Fire  ConCrs^  82 
N.  Y.  358 ;  People  ex  rel,  Masterson  v.  Fire  CorrCrs^  96  vd. 
644;  People  ex  rel.  Folk  v.  B'd  of  Police,  69  id,  411; 
82  id.  255 ;  People  ex  rel.  GonJdin  v.  Fire  CotrCrs,  40  Hun, 
631 ;  People  ex  rel,  Kent  v.  Fire  Com'rs,  100  N.  Y.  82 ; 
People  ex  rel  v.  B'd  of  Police,  39  id.  517.)  It  was  not 
necessary  to  establish  a  defect  of  general  capacity  in  the 
relator,  but  a  defect  of  capacity  for  his  particular  office. 
{People  ex  rel  Folk  v.  B'd  of  Police,  60  N".  Y.  408  ;  People 
ex  rel.  Hart  v.  Fire  ComWs,  82  id.  358;  People  ex  rel, 
Masteraon  v.  Fire  Corners,  96  id.  644.) 

V 

*  Elihu  Root,  Poswell  D,  Hatch  and  Oeo,  B.  McOloskey 
for  respondent.  The  determination  by  the  board  of  fire 
commissioners  of  the  relator's  guilt  upon  charges  was  subject 
to  review  by  the  General  Term  on  certiorari.  (Code  of  Civ. 
Pro.,  §  2140;  People  ex  rel,  Dumahaut  v.  Fire  Comers, 
96  N.  Y.  672 ;  People  ex  rel,  Munday  v.  Fire  Comers,  72  id. 
445;  People  ex  rel.  Mayor,  etc,  v.  Nichols,  79  id.  588.) 
The  decision  of  the  General  Term,  being  on  the  facts,  is  not 
reviewable  here.  (  People  ex  rel.  Murphy  v.  French,  GorrCra^ 
etc,  92  N.  Y.  306,  310.) 

Peokiiam,  J.  The  relator  was  second  assistant  chief  of  the 
fire  department  of  the  city  of  New  York.  On  the  14th 
of  July,  1S86,  charges  were  preferred  against  him  by  the 
chief  of  the  department,  charging  him  first,  with  incapacity,  in 
that  being  in   command  at  a  fire  which  occurred  in  Third 
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atenue,  at  One  Hundred  and  Twenty-fifth  street,  at  or  about 
6.25  p.  M.  of  July  fifth  of  that  year,  he  did  unnecessarily  send  or 
<5au8e  to  be  sent  at  7.25  p.  m.  the  telegraphic  signal  known  as 
the  "simultaneous  call"  thereby  summoning  to  the  station 
767  in  Harlem,  all  of  the  fire  extinguishing  apparatus  and 
uniformed  force  of  the  department  then  in  quarters  on  Man- 
hattan Island  north  of  Fourteenth  street,  excepting  engines 
14  and  16  and  the  second  section  of  engine  company  26, 
thereby  without  due  cause  and  reason  uncovering  and  depriving 
of  all  fire  extinguishing  apparatus  and  seriously  endangering 
life  and  property  in  a  large  and  important  section  of  the  city 
during  the  celebration  of  Independence  day  when  fires  are 
invariably  of  very  frequent  occurrence,  and  when  it  was  of 
the  utmost  importance  that  no  part  of  the  fire  extinguishing 
apparatus  should  unnecessarily  be  out  of  quarters,  and  that  he 
did  thereby  evince  an  incapacity  or  want  of  skill  in  perform- 
ing the  duties  of  second  assistant  chief  of  department  m 
violation  of  section  440  of  the  New  York  city  consolidation 
act  of  1882. 

The  second  charge  was  that  he  sent  out  such  "  simultaneous 
•call"  under  the  circumstances  above  detailed  "without  due 
<3anse  and  reason  and  for  want  of 'judgment  or  skill  onrhis 
part,  which  may  have  caused  unnecessary  loss  of  life,  limb 
or  property,  uncovering  and  depriving  of  all  fire  extinguishing 
apparatus  and  seriously  endangering  life  and  property  in  a 
large  and  important  section,"  etc.,  as  in  first  charge  alleged. 

The  accused  was  duly  served  with  a  copy  of  the  charges 
and  cited  to  appear  before  the  board  at  a  certain  time  and 
place.  Pursuant  to  such  citation  he  did  appear  in  person  and 
by  counsel,  and  after  pleading  not  guilty  to  the  charges,  the 
trial  was  in  due  course  proceeded  with. 

Witnesses  were  sworn  and  examined  on  the  side  of  the 
prosecution  and  defense,  and  the  testimony  being  closed,  the 
board,  after  deliberation,  and  on  the  21st  of  July,  1886,  found 
the  relator  guilty  of  both  charges  and  sentenced  him  to  be 
be  dismissed  from  the  force  of  the  department,  to  take  effect 
from  6  o'clck  p.  m.  of  that  day. 
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The  first  charge  it  will  be  seen  refers  to  the  act  of  the 
relator  as  comiDg  within  section  440  of  the  consolidation  act, 
which  provides  for  the  government  and  discipline  of  the  fire 
department^  and  that  it  shall  be  such  as  the  board  may,  from 
time  to  time,  by  rules,  regulations  and  orders  prescribe. 

The  section  gives  the  board  power,  on  conviction  of  a  mem- 
ber of  the  force,  of,  among  other  things,  incapacity  *  *  * 
to  punish  the  oflEending  party  by  reprimand,  forfeiting  and 
withholding  pay    *    *    *    or  dismissal  from  the  force. 

The  second  charge  is  founded,  in  addition  to  the  violation 
of  the  said  section  of  the  consolidation  act,  upon  section  3^ 
paragraph  5,  of  general  orders  No.  13,  O.  B.  C,  series  of 
1881,  which  provides  that  every  oflicer  and  member  of  the 
uniformed  force  of  the  department  shall  conform  to  the  fol- 
lowing rules : 

"  3.  Be  responsible  for  any  want  of  judgment,  skill,  neglect 
or  failure  which  may  cause  unnecessary  loss  of  life,  limb  or 
property.'* 

There  is  no  pretense  of  any  evidence  showing  that  any 
want  of  judgment,  skill,  neglect  or  failure  of  the  relator  did, 
as  matter  of  fact,  cause  unnecessary  or  any  loss  of  life,  limb- 
or  property.  Upon  the  proper  construction  of  the  language 
used  in  the  rule  above  quoted,  we  agree  with  the  learned 
General  Term.  The  want  o!  judgment  or  skill  for  which, 
under  that  rule,  the  officer  must  be  responsible,  is  a  want 
from  which  unnecessary  loss  of  life,  limb  or  property  haa 
resulted.  In  this  case  no  loss  at  all  resulted  from  any  want 
of  judgment  or  skill  on  his  part.  The  General  Term  properly 
held,  therefore,  that  ther^  was  no  evidence  whatever  which 
sustained  the  conviction  upon  the  second  charge,  so  far  as  it 
alleged  a  violation  of  the  rule  of  the  board.  The  charge 
itself  is  not  in  accordance  with  the  rule,  for  it  alleges  a 
responsibility  for  want  of  judgment,  etc.,  which  "  may  ha/ve 
caused  vm^necessary  loss^^  while  the  rule  is,  "  which  may  cause 
unnecessary  loss,"  etc.  The  charge  was  in  relation  to  a  past 
act,  and  in  using  the  words  "  may  have  caused,"  evidently 
meant  that  there  was,  at  the  time  of  the  performance  of  the 
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act,  a  possibility  of  such  loss  occurring  from  such  want  of 
skill,  although  none  in  fact  occurred.  The  rule  itself  is  a 
general  one,  and  provides  for  future  contingencies,  and  uses 
language  which  plainly  shows  that  it  refers  to  those  cases 
only  where  unnecessary  loss  of  life  or  property  actually  resulted 
from  the  want  of  judgment  or  skill.  After  striking  out  any 
alleged  violation  of  the  rule  in  question,  the  two  charges  are 
fiubstantially  identical,  and  limit  the  accusation  to  a  general 
<^harge  of  incapacity. 

A  large  amount  of  evidence  was  taken,  which,  in  relation 
to  the  actual  facts,  is  not  substantially  contradictory.  In  the 
view  we  take  of  our  power,  it  is,  however,  wholly  unneces- 
sary to  enter  at  length  upon  a  discussion  as  to  what  the 
evidence  proves. 

The  charge  of  incapacity  was  confessedly  based  upon  the 
one  act  embraced  in  the  written  charges  of  sendmg  out, 
under  the  circumstances,  the  '•  simultaneous  call  ^  Prior  to 
this  time  the  relator  had  been  regarded  as  a  capable  officer, 
fit,  in  the  opinion  of  his  chief,  to  be  trusted  with  command 
at  fires,  and.  in  truth,  he  had  been  frequently  so  trusted,  and 
no  hint  had  ever  been  suggested  of  his  unfitness  for  sucU 
command.  In  sending  out  the  call,  it  is  not  pretended  that 
he  did  otherwise  than  act,  under  an  emergency,  upon  his  best 
judgment ,  but  in  so  doing,  in  the  opinion  of  several  of  the  wit- 
nesses, he  very  greatly  erred  and  showed  positive  incapacity. 

From  the  facts  proved,  there  were  inferences  to  be  drawn 
as  to  whether  or  not  he  was  incapable.  Looking  at  all  the 
evidence  and  taking  all  the  facts  into  consideration^  and 
drawing  what  it  regarded  as  the  natural  and  proper  inference 
therefrom,  the  General  Term  came  to  the  conclusion  that 
fiuch  facts  did  not  warrant  the  inference  of  incapacity,  which 
the  board  of  commissioners  drew  therefrom,  and  hence,  as  it 
had  the  ri^ht  to  do,  it  reversed  the  finding  of  the  board  on 
the  facts  and  reinstated  the  relator.  This  right  is  given  to 
that  court  by  section  2140  of  the  Code,  which  provides  for  a 
review  of  the  determination  by  common  law  certiorari  by 
the  court  granting  the  writ,  and  upon  the  hearing  on  the 
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return,  that  court  may  inquire,  among  other  things,  whetlier 
there  was  any  competent  proof  of  all  the  facts  necessary  to 
be  proved,  and  if  so  (subdivision  5),  "  whether  there  was, 
upon  all  the  esndeuce,  such  a  preponderance  of  proof  against 
the  existence  of  any  of  those  facts  that  the  verdict  of  a  jury 
affirming  their  existence,  rendered  in  an  action  in  the  Supreme 
Court,  triable  by  a  jury,  would  be  set  aside  by  the  court  as 
against  the  weight  of  evidence." 

From  the  decision  of  the  General  Term,  that  court,  it  is  plain, 
in  reversing  the  decision  of  the  board  acted  under  the  sub- 
division just  quoted,  of  the  section  above  referred  to.  The 
board  of  fire  commissioners  have  appealed  from  this  determina- 
tion of  the  General  Term  and  we  are  asked  to  review  and 
reverse  it 

We  think  we  have  no  power  to  do  so  The  evidence  taken 
In  the  proceedings  is  such  that  a  court  guided  by  the  rules 
governing  it  on  applications  to  set  aside  a  verdict  of  a  jury  as 
against  the  weight  of  evidence,  would  have  that  power. 

It  IS  an  application  addressed  to  the  sound  discretion  of  the 
court,  guided,  of  course,  by  well  known  legal  principles,  but 
still  largely  dependant  upon  its  discretion  and  to  be  exercised 
upon  a  careful  review  of  all  the  evidence,  its  legitimate  bear 
ing  and  the  proper  weight  to  be  given  it.  Generally,  in 
granting  or  refusing  such  application,  no  error  of  law  is  com 
mitted  If  the  evidence  be  of  such  a  character  as  to  call 
reasonably  and  properly  foi  the  exercise  of  this  sound  discre- 
tion of  the  tribunal  issuing  the  writ,  its  decision  either  way 
will  not  be  reviewed  here  unless  our  jurisdiction  has  been 
enlarged  in  common  with  that  court,  by  the  section  of  the 
Code  above  al  hided  to 

Prior  to  its  adoption  this  court,  in  a  series  of  decisions  which 
somewhat  amplified  its  jurisdiction  in  reviewing  the  determ 
ination  of  the  other  courts  upon  writs  of  certiorari^  still 
confined  its  powers  of  review  to  the  inquiry  whether  the  tri 
bunal  making  the  determiuation  had  jurisdiction  and  whether 
there  was  any  evidence  tending  to  support  its  determination^ 
ind  whether  any  rule  of  law,  affecting  the  rights  of  the  party. 
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had  been  violated.  Since  the  adoption  of  that  section,  many 
appeals  have  been  brought  here  for  review  and  the  expres- 
sions of  the  judges  as  to  the  power  of  the  court,  have  been 
quite  uniform  in  opposition  to  any  such  jurisdiction  as  is  now 
invoked,  but  yet,  in  most  of  them,  the  section  in  question  has 
not  been  adverted  to  or  brought  to  their  attention,  and  there 
has  been  as  yet  no  authoritative  decision  of  the  question  with 
the  section  distinctly  brought  to  the  attention  ol  the  court. 

In  People  v.  French  (92  K  Y.  306),  the  question  to  be 
reviewed  here  arose  prior  to  September  1,  1880,  the  time 
when  this  part  of  the  Code  went  into  eflEect,  and  it  was  held 
that  by  its  express  provisions  the  review  was  to  be  had  upon 
the  law  as  it  stood  when  the  question  arose.  But  this  court 
was  asked  in  that  case  to  take  jurisdiction  and  review  the  facts 
nnder  that  section.  It  was  decided  that  no  review  could  be 
had  thereunder  for  the  reasons  above  stated. 

liuoEK,  Ch.  J.,  continued  his  opinion  after  such  statement 
and  said  :  ^'But  beyond  this  it  is  quite  apparent  that  section 
1240  iias  no  application  to  appeals  to  this  court  from  decisions 
made  upon  the  hearing  of  common  law  certiorari^.  The 
provision  quoted  is  by  its  terms  confined  to  proceedings  occur- 
ring at  the  hearing  upon  the  return  of  the  writ  and  must 
necessarily  be  confined  to  the  court  in  which  such  hearing  is 
had.  The  general  scheme  for  the  distribution  of  judicial 
powers  established  by  the  laws  and  practice  of  the  State  does 
not  contemplate  the  review  by  this  court  of  disputed  questions 
of  fact,  and  it  will  not  entertain  such  questions  in  the  absence 
of  express  provisions  of  law  authorizing  such  review. " 

In  People  v.  Board  oj^  Police  Coinmissionera  (93  N.  Y.  97), 
Miller,  J.,  uses  the  language  of  this  section  without  referring 
to  it,  but  assuming  the  application  of  the  rule  held  that  no 
cause  for  interference  was  shown.  That  was  a  case  where 
the  board  dismissed  a  member  of  the  force,  and  the  General 
Term  affirmed  the  determination  and  this  court  refused  to 
interfere. 

A  reference  to  some  of  the  sections  which  precede  and 
follow  the  one  in  question,  strengthens  the  correctness  of  the 
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view  taken  in  the  ninety-second  of  New  York  (supra) ;  sec- 
tion 2138  provides  that  the  hearing  must  be  had  at  a  General 
Term  of  the  court,  and  either  party  may  notice  for  such  hear- 
ing after  the  return  is  complete  ;  by  section  2141,  the  court 
may  make  a  final  order  annulling  or  confirming,  wholly  or 
partly,  or  modifying  the  determination  reviewed,  as  to  any 
or  all  the  parties;  and,  by  section  2144,  the  final  order  of  the 
court  must  be  entered  in  the  office  of  the  clerk  where  the  writ 
was  returnable ;  but,  before  it  can  be  enforced,  an  enrollment 
thereof  must  be  filed.  For  that  purpose  the  clerk  must  attach 
together  and  file  in  his  office  the  papers  upon  which  the  cause 
was  heard  ;  a  certified  copy  of  the  final  order,  and  a  certified 
copy  of  each  order  which,  in  any  way,  involves  the  merits  or 
necessarily  affects  the  final  order.  All  these  sections  clearly 
provide  for  the  order  which  is  made  upon  the  original  hearing 
before  the  court  granting  the  writ,  and  do  not,  in  anywise, 
provide  for  the  hearing  upon  an  appeal  here. 

We  are  quite  clear,  therefore,  that  our  jurisdiction  is  not 
enlarged  by  the  section  of  the  Code  under  consideration.  As 
there  was  enough  in  the  evidence  to  call  for  the  exercise  of 
the  discretion  of  the  Supreme  Court  in  reversing  on  the  facts 
as  against  the  weight  of  evidence,  we  cannot  interfere  with  its 
determination  on  that  question. 

We  do  not  mean  to  say  that,  under  no  circumstances,  could 
we  review  such  determination.  In  cases  involving  a  plain 
violation  of  the  well  known  rules  governing  applications  for 
a  new  trial  on  the  ground  that  the  verdict  is  against  the  weight 
of  evidence,  or  when  it  could  be  seen  that  there  was  an  abuse 
of  the  discretion  of  the  court,  aad,  possibly,  in  some  other 
cases,  this  court  might  review  the  decisions  of  the  lower  court, 
but  here  is  no  such  case. 

The  appeal  should,  therefore,  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 
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Thk  People  ex  rel.  The  New  York,  Ontario  and  Western 

Railroad   Company  et  al,  Respondents,  v,   Alfred  C.  fog  aw) 
Chapin,  Comptroller,  etc.,  et  al.,  Appellants. 

The  provision  of  the  act  creating  the  Board  of  Railroad  Commissioners 
(§18,  Chap.  853,  I.awsof  188*3),  providing  that  the  salaries  and  expenses 
of  the  board  shall  be  borne  by  the  railroad  companies  by  assessing 
upon  each  **  its  just  proportion,  *  *  *  one-half  in  proportion  to 
the  length  of  main  track  or  tracks  on  road,"  means  the  length  of  the 
joad,  including  its  branches  and  auxiliary  lines,  if  any,  not  the  aggre- 
gate length  of  all  its  tracks  where  it  has  two  or  more  parallel  tracks 
between  two  terminal  points. 

As  to  whether  a  determination  of  the  officers  empowered  by  that  act  to 
make  the  assessment  is  reviewable  on  certiorari,  gucere. 

(Argued  June  7,  1887;  decided  June  21.  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  3, 
1886,  modifying  an  assessment  upon  the  relators  made  by  the 
State  comptroller  and  assessors  under  the  act  (Chap.  353, 
Laws  of  1882)  for  the  salaries  and  expenses  of  the  Board  of 
Railroad  Commissioners. 

One-half  of  the  said  salaries  and  expenses  was  apportioned 
by  assessment  upon  each  railroad  in  the  State  in  proportion 
to  the  length  of  its  road.  The  General  Term  decided  that 
where  a  railroad  had  two  or  more  tracks  running  parallel  with 
each  other  all  should  be  included  in  making  the  apportionment. 

Denis  O^BrieUj  attorney-general,  for  Alfred  C.  Chapin, 
comptroller,  appellant.  The  intention  of  the  legislature 
was  that  the  apportionment  and  assessment  of  the  expenses 
of  the  board  of  railroad  commissioners  was  to  be  made 
not  upon  the  cost  of  construction  of  the  several  railroads 
or  the  extent  of  their  tracks,  but  the  true  test  should  be  the 
vaiue  of  the  property,  based  upon  its  earnings  and  income. 
{People  ex  rel.  Buffalo  &  Z,  S.  Ji,  li.  Co.  v.  Ba/rlcei\  48 
N.  Y.  70;  People  ex  rel.  A.  <&  G.  Bridge  Co.  v.  Weaver, 
20  AV.  1).  565;    People  ex  rel.  R.   R.    Co.  v.    Keaior,  36 
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Hun,  596.)  The  appellants  herein  acted  in  an  administra- 
tive capacity  in  the  exercise  of  powers  in  which  the  people 
at  large  are  concerned,  and  a  great  public  inconvenience 
would  result  from  interfering  with  their  Droeeedings. 
{People  V.  Supers.^  15  Wend.  206.)  The  assessment  hav 
ing  been  completed  and  put  in  process  of  collection,  had  gone 
out  from  the  custody  of  the  appellants^  whose  determination 
waste  be  reviewed,  and  the  court  should  not  rev»ew  the  assess- 
ment but  sliould  quash  the  writ.  {People  v.  Supers,  of 
Greene^  82  N  Y. ;  People  ex  rel.  Marsh  v,  Delaney,  49 
id  655 ;  People  v.  Comers  TaxeSy  43  Barb.  494 ;  People  v. 
Walter,  68  N.  Y.  263 ;  People  v.  B'd  Supers.,  34  Hun,  266 ; 
King  V.  King,  2  T.  R.  234 :,  People  v.  Supers.  Alleg.  Co ,  15 
Wend,  197,  210  ;  Lawton  v.  ComUrs  of  Cambridge,  2  Caines, 
182;  In  re  Mt.  Monns  Square,  2  Hill,  28;  People  v.  Com- 
mon Council  Utica,  65  Barb.  9,  22 ;  People  v.  Stilwell,  19 
N.  Y.  531,  532;  Kilhourn  v.  St.  John,  59  id.  26;  People  y. 
B'd  Aldermen,  10  Abb.  N".  C.  34 ;  Western  li.  R.  Co.  v.  Nolan, 
48  N.  Y.  518  ;  People  v.  Assessors  of  Alb.  Co.,  2  Hun,  583, 
591 ;  Susque.  B'k  v.  Supers.  Broome,  "1^  N.  Y,  312,  315  ;  Sheri- 
dan V  Andrews,  52  id.  450.  The  return  to  certiorari  must 
be  taken  as  conclusive  and  acted  on  as  true.  If  false  in  fact, 
"  the  remedy  is  an  action  for  a  false  return."  {People  ex  reL 
McCarthy  v.  French,  25  Ilun,  111.)  A  party  assailing  an 
assessment  as  excessive  must  make  it  appear  conclusively  that 
the  methods  by  which  the  assessors  arrived  at  the  result  com 
plained  of  were  incorrect,  and  that  the  assessment  does  not 
represent  the  fair  value  of  the  property  assessed.  {People  v. 
Davenport,  91  N.  Y.  574.)  The  relators  cannot  question  the 
validity  of  the  act  of  1882.     (  Vose  v.  Cockroft,  44  N.  Y.  415.) 

Hamilton  Harris,  for  New  York  Central  and  Hudson 
River  Railroad  Company,  appellant.  The  act  sought  to 
be  reviewed  was  not  a  judicial  act  and  is  n©t  the  subject 
of  review  by  the  court.  (Laws  of  1882,  chap.  353,  §  13; 
People  v.  Walter,  68  N.  Y.  411.)  But  even  if  a  judicial 
act,  the  court  could  not  and  would  not  review  it  by  certiorari^ 
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{People  V.  Fire  Com^rSj  77  N.  Y.  605 ;  People  v.  Brooklyriy 
8  Hun.  56 ;  People  ex  rel.  Mayor^  etc.  v.  McCarthy^  34  Alb. 
L.  J,  236.)  The  State  officers  having  made  the  apportionment 
and  filed  the  same  in  the  office  of  the  comptroller  in  accord- 
ance with  the  requirements  of  law,  their  duties  were  fully 
peformed  and  their  action  was  consummated  and  put  beyond 
recall.  {PeopU  v.  Walter,  68  N.  Y.  403,  411;  PeopU 
V.  Ddaney,  49  id.  655  ;  People  v.  Supers  of  Queens  Co.^  82 
id.  276 ;  People  v.  Contracting  B'd,  33  id.  382.  The  return 
to  the  writ  must  be  taken  as  conchisive  and  acted  upon  as 
true,     (People  ex  rel.  v.  Fire  CorrHra,  73  N.  Y.  437.) 

John  B.  Kerr  for  respondents.  Certiorari  was  the  relator's 
proper  remedy.  (Code,  §  2140 ;  People  v.  HaU,  80  N.  Y. 
125;  People  y.  Zolly  97  id.  208.)  In  the  appellants  were 
combined  such  duties  as  are  performed  by  boards  of  assessors 
and  supervisors  in  respect  to  the  assesment  of  taxes ;  and  the 
courts  have  uniformly  reviewed  the  proceedings  of  those 
officers  by  certiorari.  (Barhyte  v.  Shepherd,  36  N.  Y.  238 ; 
Western  R.  R.  Co.  v.  Nolan,  48*  id.  513.)  The  roll  is  under 
the  control  and  in  the  custody  of  the  appellants,  and  the  court 
had  power  to  vacate,  modify  or  change  it  as  justice  demauds. 
(Code,  §§  2129,  2141,  2142;  Laws  of  1880,  chap.  542,  §  9.) 

Rapallo,  J.  We  do  not  deem  it  necessary  to  discuss  the 
point  raised  by  the  appellants  that  the  determination  com- 
plained of  was  not  reviewable  on  certiorari,  because  we  are 
satisfied  that  they  correctly  construed  the  statute,  by  virtue  of 
which  the  apportionment  of  expenses  sought  to  be  reviewed 
was  made.  (Laws  of  1882,  chap.  353,  §  13.)  That  section 
provides  that  the  salaries  and  expenses  of  the  board  of  rail- 
road commissioners  shall  be  borne  by  the  several  railroad 
companies,  according  to  their  means,  to  be  apportioned  by 
the  comptroller  and  State  assessors,  who  shall  assess  upon 
each  of  said  corporations  "  its  just  proportion  of  such  expenses, 
one-half  in  proportion  to  its  net  income  for  the  year  next  pre- 
ceding that  in  which  the  assessment  is  made  and  one-half  in 
proportion  to  the  length  of  the  main  track  or  tracks  on  road.'* 
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The  relators  contend  that  where,  between  two  terminal 
points,  there  are  laid  two  or  more  parallel  tracks,  all  of  them 
are  main  tracks,  and  that  the  assessment  is  to  be  made,  not 
according  to  the  length  of  those  tracks,  that  is,  the  distance 
between  the  two  terminal  points,  but  according  to  the  aggre- 
gate of  the  lengths  of  all  the  rails  laid  on  all  the  tracks. 

The  appellants  determined  that  the  ^^  length  of  the  main 
track  or  tracks  "  meant  the  distance  between  two  points,  i.  «., 
the  length  of  the  road ;  and  in  this  we  think  they  were  right. 
Where  several  tracks  are  laid  between  the  same  points,  and 
parallel  with  each  other,  the  length  of  all  must  be  the  same, 
and  length  is  the  quality,  according  to  which  the  apportion- 
ment is  required  to  be  made,  not  the  quantity  or  number  of 
miles  of  railroad  laid. 

It  is  argued  that  the  use  of  the  terms  "  main  track  or  tracks  " 
indicates  a  different  intent,  and  that  if  it  had  been  intended 
that  only  a  single  track  should  be  measured  the  term  "  main 
track"  would  have  been  used. 

We  do  not  think  this  argument  by  any  means  conclusive. 
Suppoing  that  the  statute  had  exclusive  reference  to  railroads 
which  were  operated  only  between  two  points,  but  between 
those  two  points  some  of  them  had  numerous  parallel  tracks, 
there  would  be  more  force  in  the  argument,  yet  it  would  not 
be  conclusive,  for  if  all  those  tracks  are  to  be  considered  as 
main  tracks  it  would  only  be  descriptive  of  the  road  to  speak 
of  the  length  of  its  main  tracks,  and  would  not  indicate  that 
all  the  lengths  of  those  parallel  tracks  were  intended  to  be 
aggregated.  But  when  it  is  considered  that,  although  the 
statute  embraced  some  roads  which  had  only  one  line,  it  also 
embraced  other  roads  which  were  operated  between  several 
different  terminal  points,  in  different  directions,  and  that  each 
line  had  a  main  track,  it  is  obvious  that  if  all  of  these  main 
tracks  were  to  be  included,  accuracy  of  expression  required 
that  the  terms  *' length  of  main  track  or  tracks"  should  be 
•employed,  and  their  use  indicates  no  intention  that  anything 
but  the  length  of  each  road,  including  its  several  branches 
and  auxiliary  lines,  if  any,  should  be  considered. 
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The  judgment  of  the  Supreme  Court  should  be  reversed 
aud  the  proceedings  of  the  appellants  affirmed,  with  cost& 
against  the  relators  in  both  courts. 

All  concur. 

Ordered  accordingly. 


Harrisoit  R.  Johnston,  Responaent,  v.  Thomas  F.  Donvait 
et  al,  Silas  J.  Donvan et  al.,  Petitioners,  etc..  Appellants. 

The  real  owner  of  mortgaged  premises  does  not  forfeit  his  right  to  be- 
made  a  party  to  an  action  to  foreclose  the  mortgage  by  an  omission  to 
record  his  deed;  and,  provided  he  make  application  in  due  time,  it  is  the 
duty  of  the  court  to  direct  him  to  be  brought  in.  (Code  of  Civil  Pro. 
§  452.) 

The  members  of  a  firm  contracted  for  the  purchase  for  the  firm  of  certain 
real  estate,  the  title  was  taken  in  the  name  of  one  of  them  for  their 
joint  benefit,  the  grantee  giving  back  a  mortgage  for  the  purchase 
money.  Held,  that  the  other  two  partners  were  entitled  to  be  made 
parties  defendant;  and  that  the  questions  as  to  whether  a  valid  trust  was 
created  in  their  favor,  or  as  to  whether  they  were  in  a  position  to  defend 
against  the  mortgage  could  not  properly  be  deteiinined  on  a  motion  to- 
have  them  brought  in  as  parties,  but  were  questions  to  be  litigated  on 
trial  of  the  action. 

(Axgued  June  7,  1887;  decided  June  21,  1887.) 

Appeal  by  Silas  J.  and  James  V.  Don  van  from  order  of 
the  Geneml  Term  of  the  Supreme  Court  in  the  first  judicial 
department,  made  January  22,  1887,  which  affirmed  order& 
of  Special  Term  denying  the  application  of  said  appellants  to 
be  made  parties  defendant  herein. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

George  O.  Hdt  for  appellants.  The  appellants,  Silas  J. 
Donvan  and  James  V.  Donvan,  have  an  absolute  right  to  be 
joined  as  defendants  in  this  action.  (Code  of  Civ.  Pro. 
§  452 ;  Chester  v.  Dickerson,  64  N.  Y.  1 ;  Fairchild  v.  Fair- 
chiZd^  64  id.  471 ;  Eeed  v.  Marble,  10  Paige,  410 ;  TMl  v. 
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NeUon^  23  Barb.  88.)  In  a  foreclosure  suit  all  persons  having 
an  interest  in  the  property  at  the  time  of  iXwag^^lia  pendens 
have  an  absolute  right  to  be  made  parties.  {Earle  v.  Hart^ 
20  Hun,  75  ;  Haas  v.  Craighead^  19  Hun,  396 ;  Chandler  v. 
Powers,  25  id.  445 ;  People  v.  Albani/  <&  Yl  R.  R.  Co.,  77 
N.  Y.  232.)  As  to  parties  who  have  acquired  their  interest 
before  the  filing  of  the  lis  pendens,  the  right  to  be  joined  is 
absolute  under  the  statute.  {Ea/rle  v.  Hart,  20  Hun,  75 ; 
PeopU  V.  Albany  <&  Vt.  R.  R.  Co,,  77  N.  Y.  232.) 

Hamilton  Wallis  for  respondent.  The  conveyance  to 
James  V.  Donvan  not  having  been  recorded,  he  was  not 
a  necessary  party  to  the  suit.  (Code,  §  1671.)  Not  being 
necessary  parties,  it  was  entirely  within  the  discretion  of  the 
Supreme  Court  to  admit  or  refuse  to  admit  the  appellants  as 
parties  to  the  litigation,  and  such  discretion  cannot  be  reviewed 
here.  {Ith.  Gas  Z.  Co.  v.  Treman,9S  K  Y.  660.)  James  V. 
Donvan  by  the  conveyance  to  him  having  assumed  and  agreed 
to  pay  this  mortgage,  principal  and  interest,  is  thereby  pre- 
<5luded  from  defending  against  it.  {Root  v.  Wright,  21 
Hun,  344.) 

Andrews,  J.  The  petition  of  Silas  J.  Donvan  and  James 
V.  Donvan  to  be  made  parties  defendant  was  denied  on 
the  merits.  We  think  it  should  have  been  granted.  Sec- 
tion 452  of  the  Code  of  Civil  Procedure  declares  that 
^'  where  a  pereon  not  a  party  to  the  action  has  an  interest 
in  the  subject  thereof,  or  in  real  property  the  title  to 
which  may  in  any  manner  be  affected  by  the  judgment, 
and  makes  application  to  the  court  to  be  made  a  party,  it 
must  direct  him  to  be  brouglit  in  by  the  proper  amendment." 
The  action  was  for  the  foreclosure  of  a  mortgage  on  real 
property  executed  by  Thomas  F.  Donvan,  one  of  the  defend- 
ants in  the  action,  to  whom  the  premises  were  conveyed  by 
the  mortgagee,  March  31,  1880.  Prior  to  the  commencement 
of  the  action,  and  on  the  20th  day  of  February,  1883, 
Thomas  F.  Donvan  conveyed  the  mortgaged  premises  to  the 
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petitioner,  James  V,  Donvan,  by  deed,  subject  to  the  mort- 
gage, containing  a  covenant  of  assumption  by  the  grantee. 
The  deed  to  James  V.  Don  van  had  not  been  recorded  at  the 
time  of  the  commencement  of  the  action,  but  he  then  held 
and  still  holds  the  legal -title  to  the  mortgaged  premises. 
The  facts  presented  by  the  petition  made  a  case  as  to  the 
petitioner,  James  V.  Donvan,  which  was  directly  within 
section  452  of  the  Code.  lie  had  an  interest  in  the  subject 
of  the  action,  and  his  title  to  the  land  would  or  might  be 
affected  by  the  judgment  which  the  plaintiff  sought  therein. 
The  application  was  made  before  the  time  for  answering  had 
expired,  and  no  laches  in  making  the  application  are  imput- 
able to  the  petitioner.  It  is  no  answer  to  the  application  that 
the  plaintiff  was  not  in  fault  in  bringing  the  action  against 
the  person  having  the  record  title,  or  that  if  the  action  had 
proceeded  to  judgment  the  petitioner  would  have  been  bound 
thereby.  (Code,  §  1671.)  This  is  not  the  test  of  the  right  of 
the  real  party  in  interest  to  be  made  a  party  to  the  litigation 
upon  his  application  under  section  452.  He  is  not  compelled 
to  commit  his  defense  to  the  hands  of  a  stranger  to  the  title, 
and  the  real  owner  of  real  property  does  not  forfeit  his  right  to 
be  made  a  party  to  the  action,  and  to  defend  his  title  in  that 
character,  because  he  has  omitted  to  record  his  deed,  pro- 
vided his  application  is  made  in  due  time.  It  appeare  from 
the  petition  that  the  original  conveyance  to  Thomas  F.  Donvan 
was  taken  by  him  in  trust  for  his  brothers  James  V.  Donvan 
and  Silas  J.  Donvan,  the  petitionee,  and  that  the  subsequent 
conveyance  by  Thomas  F.  Donvan  to  James  V.  Donvan  was 
taken  by  the  latter  in  trust  for  himself  and  his  brother  Silas,  and 
that  the  land  was  orignally  purchased  by  them  as  partners, 
and  the  title  taken  in  the  name  of  the  defendant  Thomas  for 
their  joint  benefit.  It  is  claimed  that  no  valid  trust  was 
shown  either  in  Thomas,  the  original  grantee,  or  in  James  V., 
and  also  that  the  petitioners  are  not  in  a  position  to  defend 
against  the  mortgage.  These  are  questions  which  may  be 
litigated  on  the  trial.  It  is  not  proper  on  a  motion  of  this 
kind  to  pass  upon  the  merits  of  the  controversy.     We  think 
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the  coarta  below  erred  m  denying  the  motion,  and  the  orders 
3f  the  Special  and  General  Terms  should,  therefore,  be  reversed 
ind  an  order  entered  granting  the  application  of  the  appellants^ 
with  costs. 


All  concur. 
Ordered  accoraingly. 


Frank  M.  Jenkins,  Respondent,  v.  John  L.  Putnam, 
Appellant. 

Tt  teems  that  the  provisions  of  the  Code  of  Civil  Procedure  (§§  870,  873), 
in  reference  to  the  examination  of  a  party  to  an  action  before  trial, 
do  not  absolutely  bind  the  judge  to  whom  application  is  made  foi 
such  an  examination  to  grant  an  order,  although  the  affidavit  presented 
in  form  conforms  to  the  requirements  of  said  provisions 

Where,  from  the  nature  of  the  action  and  the  other  facts  disclosed,  the  judge 
can  see  that  the  examination  is  not  necessar)';  that  it  is  sought  merely 
for  annoyance  or  delay,  he  may  in  his  discretion,  deny  the  application. 

(conceding  the  provision  requiring  the  judge  to  make  the  order  to  be 
mandatory,  it  does  not  interfere  with  the  power  of  the  Supreme  Court; 
it  may,  jn  motion,  in  the  exercise  of  its  discretion  upon  all  the  facts 
appearing,  vacate  the  order  and  leave  the  party  to  take  the  examination 
on  the  trial. 

An  order  vacating  an  order  for  the  examination  of  a  party  is  not  review- 
able here,  unless  it  appears  from  it  that  the  decision  was  placed  upon 
some  ground  of  kw  not  involvmg  discretion. 

(Argued  June?  1887;  decided  June  28, 1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  7, 1887, 
which  affirmed  an  order  of  Special  Term,  vacating  a  justice's 
order  ior  the  examination  of  the  plaintiff  as  a  witness  before 
trial. 

The  facts  are  sufficiently  stated  in  the  opinion* 

Charles  S.  Lester  for  appellant  Under  the  Code,  a  party 
hsjB  a  right  to  examine  his  adversary  at  any  time  before  trial. 
JDode,  §  870 ;  Davis  v.  Stanford,  37  Hun,  531 ;  Harrold  v, 
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K  Y.  El.  R.  R.  Co.,  21  id.  268 ;  Sweeney  v.  Sturgess,  24  id. 
162 ;  BaU  v.  Evening  Post,  5  K  Y.  229 ;  Teho  v.  Baker,  77 
id.  33.)  The  right  of  a  party  to  examine  his  adversary  upon 
all  of  the  material  issues  of  the  case  is  an  absolute  and 
unqualified  right,  and  when  a  party  complies  with  section  872 
of  the  Code  of  Civil  Procedure  he  is  entitled  to  the  order 
for  examination.  {Glenny  v.  Stedwell^  64  N.  Y.  120 ;  Green 
V.  Wood,  15  How.  338 ;  Ilarrold  v.  N.  T.  El  R.  R.  Co.,  21 
Ilun,  271 ;  Davis  v.  Stanford,  37  id.  631 ;  Sweeney  v.  Stur- 
gis,  24  id.  162)  A  bill  of  discovery  might  be  filed  as  well 
to  rebut  and  repel  a  claim  as  to  establish  an  original  case. 
{Atlantic  Ins.  Co.  v.  Jose  Maria  Lwnar,  1  San.  Ch.  91 ; 
Schroeffel  v.  Redfield,  5  Paige,  245;  Norton  v.  Woods,  id. 
249 ;  Vance  v.  Andrews,  2  Barb.  Ch.  370 ,  Sperry  v,  MiUer^ 
id.  632;  Lane  v.  Stebhins,  3  Edw.  Ch.  480;  Glascott  x. 
Copper  Mineri  Co.,  11  Sim.  305.) 

John  L.  Hennin^  for  respondent.  Where  an  order  to 
examine  is  granted  within  the  provision  of  section  870  of  the 
Code,  and  the  question  is  whether  the  aflSdavit  is  suflBicient 
within  section  872  of  the  Code,  and  the  rules  of  the  Supreme 
Court,  then  the  granting  or  the  refusing  of  the  order  is  dis- 
cretionary. {Glenney  v.  Stedwdl,  64  N.  Y.  120;  King  v. 
Zeighton,  58  id.  384 ;  Merch.  Nat.  Bh  v.  Sheehan,  101  id. 
176.)  The  order  being  discretionary  with  the  court  below, 
its  determination  is  not  reviewable  in  this  court.  {Greenleaf 
V.  Brooklyn,  etc.,  R.  R.  Co.,  103  K  Y.  96;  Woerishoffer  v. 
N.  River  Cons€n  Co.,  99  id.  398.)  The  court  is  not  bound 
to  grant  an  order  to  examine  a  party  even  if  the  papers  are 
formally  correct.  It  may  examine  into  the  facts  and  object, 
to  see  that  the  law  is  not  perverted  to  mischievous  and  injuri- 
ous ends.  {Chxipin  v.  ITiompson,  16  Hun,  53;  Schejnnoes 
V.  Boussen,  1  Abb.  [N".  C.J  481.)  Upon  an  application  under 
section  872  of  the  Code  to  examine  the  adverse  party  as  a 
witness  before  trial  the  aflSdavit  must  state  such  facts  and 
circumstances  as  will  authorize  the  court  or  judge  to  conclude 
that  the  testimony  of  such  witness  is  in  fact  necessary  and 
fiiflKicTa — y oL.  LXL      85 
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material.  (Sup.  Ct.  Rule,  83 ;  Chopin  v.  Thompson^  16  Hun, 
63-56;  Orook  v.  Corhin,  23  id.  176;  Fourth  Nat  Bk.  v. 
Boynton^  29  id.  441 ;  Robertson  v.  Raasell^  20  id.  243 ; 
Beach  v.  Mayor^  etc.,  14  id.  79;  1  Abb.  [N.  C.]  337,  note.) 
A  party  cannot  be  compelled  to  be  examined  before  trial 
when  the  evident  object  of  the  examination  is  to  compel  him 
to  disclose  the  evidence  by  which  he  intends  to  establish  his 
case,  or  where  the  object  is  simply  to  disprove  tliat  party's 
case.  {Adains  v.  Cavanaugh^  37  Hun,  232,  236,  237 ;  Chapin 
v.  Thompson,  16  id.  53 ;  McMahon  v.  Brooklyn  City  R.  R. 
Co.,  20  Week.  Dig.  404;  WaUace  v.  WaUace,  19  id.  495.) 

Earl,  J.  The  defendant,  desiring  to  obtain  an  examination 
of  the  plaintifif  before  trial,  made  an  affidavit,  in  which,  among 
other  things,  he  stated  "  that  the  action  is  brought  to  recover 
for  services  and  expenditures  alleged  by  plaintiff  to  have  been 
made  and  rendered  by  him  in  procuring  a  purchaser  for  cer- 
tain real  estate  owned  by  defendant,  and  in  making  a  sale  of 
said  real  estate  for  the  sum  of  $12,000,  which,  plaintiff  alleges, 
he  did  upon  the  employment  of  the  defendant,  and  which 
services,  plaintiff  also  alleges,  were  worth  $300,  and  the  judg- 
ment demanded  is  for  $300,  besides  costs ;  that  an  answer  to 
said  complaint  has  been  served  in  which  each  and  every  allega- 
tion of  tfee  said  complaint  is  denied ; "  that  "  the  testimony  of 
said  plaintiff  is  material  and  neceesary  for  the  defendant  and  for 
the  defense  of  said  action  ;  that  said  plaintiff  has  knowledge 
of  all  the  facts  and  circumstances  relating  to  his  alleged  employ- 
ment by  defendant,  and  his  alleged  sale  of  real  estate ;  and 
defendant  expects  to  prove  by  said  plaintiff  that  he  was  not 
employed  by  the  defendant  as  alleged  in  said  complaint, 
and  that  he  did  not,  in  fact,  sell  said  real  estate."  The  affi- 
davit was  presented  to  a  justice  of  the  Supreme  Court  who 
made  an  order  j-equiring  the  plaintiff  to  appear  before  a  referee, 
named  for  the  purpose,  of  being  examined  and  to  have  his 
deposition  taken  in  the  action.  Upon  a  motion  subsequently 
made  by  the  plaintiff  at  a  Special  Term  of  the  Supreme  Court, 
the  same  judge  who  granted   the  order,  there  presiding, 
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vacated  and  set  it  aside.  The  General  Term  having  affirmed 
the  order  of  the  Special  Term,  an  appeal  has  been  taken  to 
this  court. 

We  are  of  opinion  that  the  order  appealed  from  is  not 
reviewable  here.  Section  870  of  tho  Code  of  Civil  Procedure 
provides  that  the  examination  of  a  party  to  an  action  may  be 
taken  at  the  instance  of  an  adverse  party  at  any  time  before 
trial ;  and  section  872  specifies  what  tlie  affidavit,  to  obtain 
an  order  for  such  an  examination,  must  contain.  It  requires 
that  it  must  set  forth,  among  other  things,  the  nature  of  the 
action,  and  that  the  testimony  of  the  party  to  be  examined  is 
material  and  necessary  for  the  party  making  the  application. 
Section  873  provides  that  the  judge  to  whom  such  an  affidavit 
is  presented,  **  must "  grant  an  order  for  the  examination  if  an 
action  is  pending,  and  that  the  order  may,  in  the  discretion 
of  the  judge,  designate  and  limit  the  particular  matters  as  to 
which  the  party  shall  be  examined. 

While  it  is  said  in  section  873  that  the  judge  "  must"  grant 
the  order,  when  an  affidavit  conforming  to  the  requirements 
of  the  previous  section  is  presented  to  him,  yet  we  do  not 
think  that  the  language  is  absolutely  mandatory,  and  that  it 
was  intended  to  deprive  the  judge  of  all  discretion.  The 
affidavit  is  required  to  disclose  the  nature  of  the  action,  and 
to  set  forth  that  the  testimony  of  the  party  is  material  and 
necessary,  and  the  judge  must  be  able  to  see  from  the  facts 
stated  that  the  testimony  is  material  and  necessary.  If  from 
the  nature  of  tlie  action  and  the  other  facts  disclosed  he  can 
see  that  the  examination  is  not  necessary  for  tha  party  seet 
ing  it,  then  it  cannot  be  supposed  that  it  was  the  legislative 
intent  that  he  should  be  obliged,  nevertheless,  to  make  the 
order.  Here  there  is  no  allegation  in  the  aflBdavit  showing 
that  the  facts  were  not  perfectly  known  to  the  defendant, 
or  that  it  was  important  for  him  to  have  the  testimony  of  the 
plaintiflE  before  the  trial,  or  that  he  had  any  reason  to  appre- 
hend that  he  could  not  have  his  examination  at  the  trial. 
The  nature  of  the  controversy  shows  that  the  facts  of  the 
case  were  probably  within  the  knowledge  of  the  defendant, 


276  Jenkins  v,  Putnam.  f  June, 

Opinion  of  the  Court,  per  Eabl,  J. 

as  the  contract  is  alleged  to  have  been  made  with  him,  and 
the  services  were  claimed  to  have  been  rendered  in  the  sale 
of  his  property.  It  is  scarcely  possible  that  the  facts  were 
not  all  as  well  known  to  the  defendant  as  to  the  plaintiff,  and 
as  the  defendant  could  examine  the  plaintiff  at  the  trial,  it 
does  not  appear  that  it  was  essential  that  lie  should  have  his 
examination  before  trial.  The  very  purpose  of  requiring  that 
the  affidavit  sliould  set  forth  the  nature  of  the  action  and  of 
the  defense  thereto  is  to  enable  the  judge  to  detennine 
whether  the  examination  should  be  ordered,  and  to  place 
limits  upon  it.  While  the  whole  examination  is  placed  within 
the  absolute  control  of  the  judge  by  the  power  given  him  to 
place  limits  upon  it,  it  cannot  be  supposed  that  it  was  intended 
to  absolutely  bind  him  to  grant  it,  whatever  might  be  his 
judgment  as  to  its  propriety  or  necessity.  Where  the  judge 
can  see  that  the  examination  is  sought  merely  for  annoyance 
or  for  delay,  and  that  it  is  not  in  fact  necessaiy  and  material, 
he  ought  not  to  be  required,  and  cannot  absolutely  be 
required,  to  make  the  order. 

Even  upon  the  assumption  that  the  provisions  of  the  Code, 
which  allow  the  examination  of  a  party  before  trial  and  upon 
the  trial,  are  substitutes  for  the  bill  of  discovery  in  chancery, 
yet,  upon  the  facts  alleged  in  this  affidavit,  a  bill  of  discovery 
could  not  have  been  maintained  by  the  defendant  against  the 
plaintiff.  It  would  have  been  dismissed  as  a  *' fishing  bill" 
on  the  ground  that  the  discovery  was  not  necessary  to  enable 
ihe  defendant  to  make  his  defense. 

But,  even  if  the  provision  requiring  the  judge  to  make  the 
order  should*  be  held  to  be  mandatory,  yet  the  power  of 
the  Supreme  Court  to  deal  with  the  matter  is  left  intact.  It 
may,  in  the  exercise  of  its  discretion,  upon  all  the  facts 
appearing,  vacate  the  order  and  leave  the  party  to  take  the 
examination  at  the  trial.  It  is  one  of  those  matters  of  practice 
and  procedure  which  should  always  be  left  to  the  discretion 
of  the  court  of  original  jurisdiction,  and  its  decision  should  not 
be  reviewed  here  unless  it  appears  from  itslorder  thatthe  decision 
was  placed  upon  some  ground  of  law  not  involving  discretion. 
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This   conclusion   is  sanctioned  by   the  cases  of  Glenney  v. 
StedweU  (64  N.  T.  120)  and  Bank  v.  i^heehan  (101  id.  176), 

The  appeal  should  be  dismissed,  with  costs. 

All  concur,  except  Kapallo,  J.,  who  votes  for  affirmance. 

Appeal  dismissed. 


Caleb  E.  Wditaker,  Appellant,  v,  John  M.  Masterton  et  al., 

'       r£  '.  '  106    277 

Kespon  dents.  \}?LJ^ 

The  penalty  imposed  by  the  General  Manufacturing  act  (§  12,  Chap.  40, 
Laws  of  1848),  upon  trustees  of  a  corporation  organized  under  it,  for 
failure  to  make  and  file  the  prescribed  annual  report,  is  not  applicable 
to,  and  is  not  incurred  by,  a  non-compliance  with  the  provision  of  the 
act' of  1858  (g  2,  Chap.  833,  Laws  of  1853),  which  requires  that  in  all 
statements  aofd  reports  which  are  to  be  published  of  a  company,  any 
portion  of  the  stock  of  which  has  been  issued  in  payment  for  property 
"it  shall  not  be  stated  or  reported  as  being  issued  for  cash  paid  into 
the  company,  but  shall  be  reported  in  this  respect  according  to  the 
fact." 

An  annual  report  filed  by  a  manufacturing  corporation  stated  the  amount 
of  its  capital  and  that  all  of  it  had  *'  been  paid  in  in  cash,  patent 
rights,  merchandise,  machinery  accounts,  etc.,  necessary  to  the  busi- 
ness and  for  which  stock  to  the  amount  of  the  value  thereof  has  been 
issued  by  the  company."  In  an  action  by  a  creditor  of  the  corporation 
against  the  trustees  for  alleged  failure  to  make  the  prescribed  report, 
held^  that  the  report  made  was  a  suflicient  compliance  with  the  require- 
ments of  the  act;  that  it  was  not  necessary  to  specify  therein  how  much 
of  the  capital  was  paid  in  cash  and  what  amount  in  property;  and  that, 
therefore,  the  action  was  not  maintainable. 

The  provision  of  the  act  imposing  the  penalty  is  to  be  construed  like 
other  penal  statutes;  its  scope  may  not  be  enlarged  by  construction  or 
Implication  and  the  penalty  may  not  be  imposed  except  in  cases  where 
the  plain  language  of  the  provision  requires  it. 

(Argued  Jane  9, 1887;  decided  June  28, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upou 
an  order  made  March  4,  1885,  which  affirmed  a  judgment  in 
favor  of  defendants,  entered  upon  a  decision  of  the  court  ou 
ti'ial  without  a  jury. 
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The  Imperial  Skirt  Manufacturing  Company  was  a  cor- 
poration organized  under  tlie  general  manufacturing  act  of 
1848,  and  the  acts  amendatory  thereof.  At  various  periods, 
during  the  year  1877,  it  made  its  four  promissory  notes,  amount- 
ing in  the  aggi^gate  to  the  sum  of  $13,000,  and  delivered  them 
to  the  plaintiff  for  value.  At  their  maturity  the  several  notes 
were  dishonored,  and  the  plaintiff  then  commenced  an  action 
upon  them  against  the  corporation  and  recovered  judgment 
therein.  A  portion  of  the  judgment  was  collected  and  the 
balance  of  $11,610.4:7  was  left  unpaid;  the  present  action 
was  commenced  against  these  defendants,  as  trustees  of  the 
coi*poration,  to  recover  that  ^m  with  interest.  In  his  com- 
plaint the  plaintiff  alleges  three  causes  of  action :  (1.)  That 
the  defendants  were  trustees  of  the  corporation,  and  that  it 
did  not,  within  twenty  days  from  the  1st  day  of  Januai-y, 
1878,  make,  file  and  publish  the  annual  report  required  by 
tne  statute,  but  that  the  defendants  did,  as  matter  of  fact,  on 
or  about  the  18th  day  of  January,  1878,  file  and  publish  what 
purported  to  be  a  report,  which,  though  it  did  state  that  the 
capital  of  the  company  had  been  piid  in  in  cash,  patent  rights, 
merchandise,  machinery,  etc.,  did  not  state  the  proportion  in 
which  it  had  been  so  paid  in,  nor  how  much  stock  was  issued 
for  money  and  how  much  for  property,  and  that  they  thus 
wholly  failed  to  comply  with  the  provisions  of  the  statute. 
(2.)  That  the  defendants,  being  such  trustees  and  officers,  did, 
on  or  about  the  last  mentioned  day,  publish  what  purported 
to  be  a  i*eport,  but  that  the  same  was  false  in  a  material  repre- 
sentation; and  (3.)  That  the  defendants,  in  organizing  the 
corporation,  conspired  to  deceive  and  defraud  the  plaintiff. 

The  further  material  facts  appear  in  the  opinion. 

Geo.  V.  N.  Baldvyin  for  appellant.  The  defendants  were 
liable  because  the  report  failed  to  state  "  the  proportion  of 
capital  actually  paid  in."  (Laws  of  1853,  chap.  833  ;  Whit- 
ney Arms  Co.  v.  Barlow,  63  N.  Y.  62,  66  ;  Glem  Falls  Paper 
Co.  V.  White,  18  Hun,  2U;  Knight  v.  DedeAck,  6  N.  Y. 
Week.  Dig.  150.) 
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Flamen  B,  Candler  for  respondents.  The  report  com- 
plained of  was  sufficient.  (Laws  of  1818,  chap.  40,  §  12  ; 
Glens  Falls  Paper  Co,  v.  Whiie^  18  Ilun,  214 ;  Whitney  Arms 
Co,  V.  Barlowy  63  N.  Y.  G2 ;  Bonndl  v.  Griswold^  80  id.  128 ; 
Pier  V.  Ilanmore^  86  id.  95.)  The  Law  of  1848,  chapter  40, 
80  far  as  sections  12  and  15  are  concerned,  is  a  penal  statute, 
and  the  court  cannot  extend  it  by  inference,  but  should,  on 
the  contrary,  give  to  the  statute  a  strict  construction.  {JBon- 
neU  V.  Griswold,  80  N.  Y.  138;  Merch.  B'kof  N,  II.  v. 
Bliss^  35  id.  412 ;  Whitney  Arms  Co,  v.  Barlow^  63  id.  62 ; 
Wiles  V.  Suydam^  64  id.  173 ;  Easterly  v.  Barher^  65  id.  252.) 
The.  plaintiff  failed  to  establish  any  cause  of  action  against  the 
defendants  under  section  15,  chapter  40,  Laws  of  1848,  as  he 
did  not  show  that  they  made  a  false  report,  knowing  it  to  be 
false.  (Z.  ISup.  I.  Co,  v.  Drexel,  90  K  Y.  87 ;  Pier  v.  Han- 
more^  86  id;  95;  Butler  v.  Snudley,  101  id.  71,  74.) 

J.  K,  Ilayward^  for  Alexander  Masterton,  respondent. 
A  disregard  of  the  provision  of  the  act  of  1853  (chap.  333, 
§  2),  requiring  the  fact  of  the  issue  of  stock  for  property  to 
be  stated  in  the  annual  report,  did  not  subject  defendant  to  the 
penalty  of  section  12  of  the  act  of  1848  (chap.  40).  {Bonnell 
V.  Griswold,  80  N.  Y.  128 ;  89  id.  122  ;  Pier  v.  Ilanmore, 
86  id.  95.) 

Earl,  J.  The  trial  judge  found  that  there  was  no  fraud  or 
conspiracy,  as  alleged  by  the  plaintiff  in  the  second  and  third 
causes  of  action,  and  the  findings  against  the  plaintiff  in  refer- 
ence to  those  causes  of  action  being  based  upon  sufficient 
evidence,  and  having  been  affirmed  by  the  General  Term, 
conclude  us,  and  we  have  no  power  to  review  or  interfere 
with  them.  Our  sole  duty,  therefore,  is  to  determine  whether 
the  court  below  erred  in  reference  to  the  first  cause  of  action. 

It  is  undisputed  that  the  defendants,  as  trustees  of  tlie 
corporation,  made,  filed  and  published  a  report  on  the  18th 
of  January,  1878,  which  is  as  follows:  "Amount  of  the 
capital  of  the  company,  $50,000 ;  amount  of  the  capital  paid 
in,  $50,000,  all  of  which  has  been  paid  in  in  cash,  patent 
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rights,  merchandise,  machinery,  accounts,  etc.,  necessary  to 
the  business,  and  for  which  stock,  to  the  amount  of  the 
value  thereof,  has  been  issued  by  the  company ;  amount  of 
the  existing  debts  of  the  company  do  not  exceed  $38,500. 
John  M.  Masterton,  president ;  R.  S.  Masterton,  E.  D.  Smith, 
A.  Masterton,  majority  of  the  trustees." 

The  contention  of  the  plaintiif  is  that  this  report  was 
wholly  inadequate  and  inoperative,  because  it  did  not  state 
the  proportion  of  the  capital  paid  in  and  what  amount  thereof 
was  paid  in  cash  and  what  amount  in  property ;  and,  there- 
fore, it  is  claimed  that  the  report  did  not  comply  with  section 
12  of  chapter  40  of  the  Laws  of  1848,  which,  as  originally 
enacted,  provided  that  every  corporation  organized  under  that 
act  should  annually,  within  twenty  days  from  the  first  day  of 
January,  make,  verify,  publish  and  file  a  report,  stating  "  the 
amount  of  capital  and  of  the  proportion  actually  paid  in, 
and  the  amount  of  its  existing  debts,"  and  that  if  any  corpo- 
ration should  fail  so  to  do,  all  its  trustees  should  be  jointly 
and  severally  liable  for  all  its  debts  then  existing  and  for  all 
that  should  be  contracted  before  such  report  sliould  bo  made. 

As  we  have  repeatedly  held,  this  section  is  highly  penal 
and  it  should  be  construed  like  other  penal  statutes.  Its 
scope  should  not  be  enlarged  by  construction  or  implication, 
and  the  courts  should  not  impose  the  penalty  except  in  cases 
where  the  plain  language  of  the  section  requires  it.  (  Whitney 
Arvhs  Co.  V.  Barlow,  63  N.  Y.  62;  Wiles  v.  Swjdam,  64 
N.  Y.  173 ;  Bonnell  v.  Griswold,  80  N.  Y.  128, 135 ;  Brackett 
V.  Ch^wold,  103  N.  Y.  425.)  The  report  made  by  the 
defendants  was,  in  form,  a  full  compliance  witli  the  section 
referred  to.  It  stated  the  amount  of  the  capital ;  that  it  was 
all  actually  paid  in,  and  the  amount  of  the  existing  debts  of 
the  company.  That  was  all  that  was  required  to  be  stated, 
and  the  penalty  was  imposed  for  an  omission  to  make,  pub- 
lish and  file  a  report  containing  such  matters.  The  penalty 
could  not  be  incurred,  as  we  have  held,  if  the  report  in  form 
complied  with  the  section,  unless  it  was  false,  in  which  event 
liability  was  imposed  by  section  15. 
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The  act,  chapter  333  of  the  Laws  of  1853,  purports  to  be  an 
act  amending  the  general  manufacturing  act  of  1848,  and  sec- 
tion 2  of  that  act  provides  as  follows:  "The  trustees  of 
Boc^  company  may  purchase  mines,  manufactories  and  other 
property  necessary  for  their  business,  and  issue  stock  to  the 
amount  of  the  value  thereof  in  payment  therefor ;  and  the  stock 
so  issued  shall  be  declared  and  taken  to  be  full  stock,  and  not 
liable  to  any  other  further  calls;  neither  shall  tlie  holders 
thereof  be  liable  for  any  further  payments  under  the  pro- 
visions of  the  tenth  section  of  the  .said  act ;  but  in  all  state- 
ments and  repoi-ts  of  the  company  to  be  published,  this  stock 
shall  not  be  stated  or  reported  as  being  issued  for  cash  paid  in 
to  the  compan}',  but  shall  be  reported  in  this  respect  according 
to  the  fact."  This  section  imposes  no  penalty  for  non-com- 
pliance with  its  requirements,  and  section  1 2  of  the  manu- 
facturing act  cannot  be  so  incorporated  into  this  section,  or 
this  section  so  incorporated  into  that,  as  to  make  the  penalty 
prescribed  by  that  section  applicable  to  thic. 

There  was  no  violation  of  this  section  in  the  report  which 
these  defendants  made.  They  stated  that  all  of  the  capital 
was  paid  in,  some  of  it  in  cash  and  the  balance  in  the 
property  mentioned ;  and  thus  the  report  was  according  to 
the  fact.  This  section  does  not  require  the  report  to  specify 
how  much  of  the  stock  was  paid  for  in  cash  and  how 
much  in  property.  It  would  be  too  rigorous  to  hold 
that  for  a  failure  to  make  such  specifications,  trustees  are 
to  be  held  liable  for  all  the  debts  of  the  corporation.  This 
is  made  clearer  by  a  reference  to  the  act  chapter  510,  of 
the  Laws  of  1875,  which  is  an  act  simply  amending  section 
12  of  the  act  of  1848,  by  re-enacting  the  same  with  amend- 
ments; and  the  section  so  far  as  is  material  to  this  case 
was  not  changed.  It  still  requires  a  report  to  state  only  "  the 
amount  of  capital  and  the  proportion  actually  paid  in,  and 
the  amount  of  existing  debts,"  and  for  a  failure  to  make  such 
report,  tlie  trustees  are  made  liable  for  all  the  debts  of  the  cor- 
poration. If  it  had  been  the  intention  of  the  law  makers  to 
impose  the  penalty  for  non-compliance  with  the  act  of  1853, 
SicKKLfl— Vol.  LKL        S6 
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it  is  to  be  supposed  tliat  such  intention  would  have  been 
embodied  in  some  form  in  this  section  as  amended.  But  witii 
the  statute  of  1853,  before  them  they  specified  in  the  section 
as  amended  precisely  what  the  report  should  contain,  and  for 
what  the  penalty  should  be  incurred. 

There  is  no  good  reason  for  extending  the  penal  provisions 
of  section  12  as  amended  to  cases  not  plainly  within  the  lan- 
guage used.  The  capital  is  required  to  be  paid  in  cash  or 
property,  and  stock  can  be  issued  only  for  cash  and  the  actual 
value  of  the  property.  It,  therefore,  cannot  be  very  important 
in  any  case  to  creditors  to  be  informed  by  the  report  of  a 
corporation  how  much  of  its  capital  was  paid  in  cash  and  how 
much  in  property.  The  capital  of  a  manufacturing  corpora- 
tion is  not  kept  in  cash,  but  is  invested  in  property,  and  it 
cannot  usually  be  very  important  to  creditore  to  know  whether 
a  corix)ration  upon  its  organization  received  property,  or 
whether  it  received  cash  which  was  subsequently  invested  in 
property.  If  property  necessary  to  the  business  of  a  corpora- 
tion is  taken  at  its  value  it  is  frequently  better  than  cash. 
Such  a  report  as  this  is  sufficient  to  put  creditors  upon  inquiry. 
They  can  see  by  it  that  some  portion  of  the  capital  was  paid 
in  cash  and  some  in  property,  and  they  can  by  inquiry  ascertain 
what  the  truth  is.  We  cannot,  therefore,  say  that  the  legis- 
lature intended  to  inflict  upon  trustees  of  a  manufacturing 
corporation  a  penalty  for  not  specifying  in  their  report  how 
much  of  the  capital  stock  of  the  corporation  was  issued  for 
cash,  and  how  much  for  property.  And  while  this  point  has 
not  been  precisely  decided  in  this  court,  our  present  views 
in  reference  to  it  receive  much  countenance  from  the  follow- 
ing decisions:  Bonnell  v.  Gruwold  (80  N.  Y.  128;  89  id. 
12fi) ;  Pier  v.  Tlanmore  (86  K  Y.  95). 

We  are,  therefore,  of  opinion  that  the  juds^ment  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 
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Daniel  Vail,  Respondent,  v.  The  Lono  Island  Railroad  ,^ 


t35  9St\ 
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Company  et  al.,  Appellants.  'yL  **' 

Where,  in  an  action  to  restrain  the  alleged  unlawful  use  and  occupancy 
of  plaintiff's  premises,  he  bases  his  right  to  recover  in  his  complaint 
and  upon  the  trial  exclusively  upon  his  legal  title  to  the  land  and  the 
invasion  of  his  right  as  owner,  he  may  not  sustain  a  judgment  in  his 
favor  on  appeal  on  the  ground  that  the  lociu  in  quo  is  a  public  highway 
in  which  he  has  rights  as  abutting  owner  which  have  been  infringed 
upon  by  defendant. 

The  acquisition  by  a  town  of  a  fee  in  land  for  highway  purposes  by 
voluniary  grant  is  within  the  powers  conferred  upon  it  by  statute. 
(1  R  S.  837,  §  1,  subd.  2.) 

Where  a  conveyance  of  land  in  fee  is  made  upon  a  condition  subsequent, 
the  fee  remams  in  the  grantee  until  breach  of  condition  and  a  re-entry 
by  the  grantor;  the  possibility  of  reverter  merely  is  not  an  estate  in 
land. 

A  deed  conveyed,  for  a  valuable  consideration  expressed,  a  certain  strip  of 
land  described  therein  to  a  town  and  its  "  assignees  forever,"  with 
covenants  of  warranty.  Following  the  description  was  the  following: 
•*  To  be  used  as  a  highway,  witTi  all  the  privileges  thereunto  belonging 
for  such  purpose  only,  with  the  appurtenances  and  all  the  estate,  title 
and  interest  of  the  said  parties  of  the  first  part  therein."  Ueld,  that 
the  deed  conveyed  the  fee  of  the  land,  not  an  easement  merely;  that 
the  clause  restricting  the  use  operated  at  most  as  a  condition  subsequent, 
and  until  the  contingency  happened  the  whole  title  was  in  the  grantee. 

(Argued  June  13, 1887;  decidM  June  28,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Conrt  in  the  second  judicial  department,  entered 
npon  an  order  made  December  11,  1883,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

K  B,  Hinsdale  for  appellants.  The  land  in  question  not 
being  granted  upon  condition,  and  no  provision  for  reverter 
in  case  of  a  different  use  being  inserted  in  the  deed,  the  clause 
that  it  is  to  be  used  as  a  highway,  with  all  the  privileges 
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thereunto  belonging,  for  such  purposes  only,  is  nothing  but 
a  naked  prohibition,  inconsistent  with  the  grant,  and  void. 
i^Oi-aig  V.  WelU,  11  N.  T.  315,  322;  Kenney  v.  WaUac€y  24 
Hun,  478.)  At  the  most,  the  attempted  limitation  of  the  use 
could  not  operate  to  prevent  the  vesting  of  the  fee  immediately. 
It  is  a  mere  condition  subsequent,  raising  a  possibility  of 
reverter,  in  case  the  town  should  put  the  land  to  other  uses, 
{Buff.  Pipe  Line  Co.  v.  If.  F.,  Z.  E.  dk  W.  li.  R.  Co.,  10 
Abb.  [N.  C]  107 ;  UnderhiU  v.  S.  (&  W.  R.  R.  Co.,  20  Barb. 
455  ;  NicoU  v.  N.  T.  <&  E.  R.  R.  Co.,  12  N.  Y.  121 ;  Erwin 
V.  Hard,  13  Abb.  [N.  C]  81 ;  Duryee  v.  Mayor,  etc.,  96 
N,  r.  477,  497.)  Towns  may  own  lands  in  fee.  {NicoU  v. 
N.  Y.  dk  E.  R.  R.  Co.,  12  N.  Y.  121;  Kenney  v.  Wallace, 
24  Hun,  478.)  The  admission  of  plaintiffs  father,  being  of 
ownerehip  in  defendant  and  not  of  mere  possession  or  license, 
was  sufficient  proof  of  its  title.  {Aheel  v.  Van  Oelder,  36 
N.  Y.  513;  Cliadmich  v.  Fonner,  69  id.  404;  Enders  v. 
Sternbergh,  2  Abb.  Ct.  App.  Cas.  31 ;  Enappy.  Uungerford^ 
7  Han,  588 ;  Lucky  v.  Oddl,  46  Super.  Ct.  R.  547.)  The 
judgment  cannot  be  sustained  upon  the  theory  of  damage  to 
plaintiff  as  an  abutting  owner.  {Clark  v.  Dillon,  97  N.  Y. 
370  ;  Mahady  v.  Z?.  R.  R.  Co.,  91  id.  148 ;  Tlline  v.  N.  Y.  C. 
i&  H.  R.  R.  R.  Co.,  101  id.  98, 107 ;  Armstrong  v.  Did>oi8,  90 
id.  95.)  Plaintiff,  having  no  title  to  the  strip  of  land  upon 
which  the  side  track  was  built,  could  not  maintain  an  action 
for  injunction  without  showing  that  his  damage  was  essentially 
different  in  kind  from  that  suffered  by  other  abutting  owners. 
{Osborne  v.  Brooklyn  City  R.  R.  Co.,  5  Blatchf.  366;  Cur- 
rier V.  W.  Side  El.  R.  R.  Co.,  6  id.  487.) 

Timothy  M.  Griffing  for  respondent.  The  plaintiffs  home- 
stead being  on  the  south  side  of  and  adjoining  the  highway, 
his  title  to  the  soil  goes  to  the  center  of  the  highway.  (  Wager 
V.  Troy  U.  R.  R.  Co.,  25  N.  Y.  529.)  The  use  of  a  highway 
for  a  railroad  is  a  new  burden,  beyond  the  public  easement. 
Such  use,  without  acquiring  the  title  of  the  owner  of  the  fee 
or  his  license,  is  a  contmuing  trespass,  and  he  may  maintain 
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ejectment  to  recover  the  land  subject  to  the  pablic  easement 
as  a  highway.  (  Wager  v.  Troy  U.  R.  R.  Co,,  25  N.  T.  626.) 
The  defendant  had  gained  no  title  by  adverse  possession. 
(  WaUon  V.  N.  T.  0.  J^.  R.  Co.,  6  Abb.  [N.  S.],  91.)  Title 
was  not  the  only  issue.  Even  if  the  plaintiffs  did  not  own  to 
the  center  of  the  highway,  it  was  proper  that  the  court  should 
restrain  defendants  from  an  unlawful  use  of  the  highway. 
{Mahady  v.  B.  R.  R.  Co,,  91  K  T.  148;  Uline  v.  iT.  Y. 
a  (&  H.  R.  R.  R.  Co.,  101  id.  98,  106,  123.) 

Andrews,  J.  The  complaint  alleged  an  unlawful  entry  by 
the  defendant  on  the  lands  of  tlie  plaintiff  for  the  purpose  of 
constructing  a  side  track  of  the  defendant's  road  thereon,  to 
be  used  in  connection  with  its  depot  at  Riverhead,  and  for 
depositing  cars,  engines  and  freight,  and  loading  and  unload- 
ing cars.  With  a  view  to  equitable  relief  by  injunction  it 
was  averred  that  the  acts  of  the  defendant  would  occasion 
great  injury,  annoyance  and  nuisance  to  the  plaintiff,  his 
family,  business  and  dwelling-house,  the  latter  being  only 
one  hundred  and  eleven  feet  from  the  main  track  of  the 
defendant's  road.  The  defendant  in  its  answer,  among 
other  things,  put  in  issue  the  plaintiff's  title  to  the  land 
over  which  the  side  track  was  being  constructed.  The  judge 
before  whom  the  action  was  tried  found  that  the  plaintiff 
was  owner  in  fee  of  an  undivided  sixth  part  of  the  land 
occupied  by  the  side  track,  and  that  the  defendant  had  no 
title  thereto  and  ordered  judgment  in  favor  of  the  plaintiff 
restraining  the  defendant  from  occupying  or  using  the 
premises.  The  plaintiff  in  his  complaint  and  upon  the 
trial  rested  his  right  to  recover  exclusively  upon  his  legal 
title  to  the  land,  and  the  invasion  of  his  right  as  owner 
by  the  act  of  the  defendant.  This  was  the  issue  tried,  and  it  was 
found  by  the  court  for  the  plaintiff,  and  the  judgment  was 
based  upon  and  pursued  the  complaint  and  finding.  The  cor- 
rectness of  the  judgment  must  depend,  therefore,  upon  the  cor- 
rectness of  the  finding  upon  the  question  of  title.  The  General 
Term,  however,  without  passing  upon  the  question  of  title. 
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affirmed  the  judgment  on  the  ground  that,  independently  of 
the  question  of  the  ownersliip  of  the  soil,  the  plaintiflF  had 
riglits  as  abutting  owner  in  the  highway,  over  which  the  track 
was  laid,  which  were  affected  by  the  act  of  the  defendant  and 
entitled  the  plaintiff,  on  account  of  the  special  injury  suffered 
by  him,  to  maintain  the  action.  {Mahady  v.  Bvshwick  R. 
R.  Co.^  91  N.  T.  148.)  But  this  ground  was  not  suggested  in 
the  pleadings,  nor,  so  far  as  appears,  on  the  trial.  The  com- 
plaint made  no  reference  to  a  highway,  and  the  fact  that  the 
defendant's  side  track  was  in  the  highway  appeared  for 
the  firpt  time  on  the  trial.  It  would  be  very  unjust  to 
affirm  the  case  upon  a  ground  so  foreign  to  the  issue 
presented  by  the  pleadings.  The  plaintiff  must,  therefore, 
stand  or  fall  upon  the  question  of  legal  title.  It  is  conceded 
that  the  land  embraced  in  the  highway  was  originally 
owned  by  one  Charles  Vail,  the  father  of  the  plaintiff,  who 
died  leaving  a  will,  which  was  duly  proved,  by  which  he 
devised  to  his  six  children,  as  residuary  devisees,  his  lands 
not  specifically  devised.  The  specific  devises  in  the  will  did 
not  embrace  the  part  of  the  highway  over  which  the  side 
track  of  tJie  defendant  is  laid.  To  meet  W\q  prima  facie  evi- 
dence of  title  to  the  locus  in  quo  in  the  six  children  of  the 
testator,  the  defendant  put  in  evidence  a  deed,  executed  in 
1848  by  the  testator  and  othera  to  the  town  of  Riverhead, 
conveying  to  the  town  a  strip  of  land  fifty  feet  wide  and  326 
feet  in  length,  for  the  consideration  of  $67.90,  "  to  be  used 
as  a  highway,  with  all  the  privileges  thereto  belonging  for 
such  purpose  only,  with  the  appurtenances  and  all  the  estate, 
title  and  interest  of  the  said  parties  of  the  first  part  therein.*' 
The  deed  contains  the  usual  covenants  of  warranty.  It  is 
claimed  by  the  plaintiff  that  the  words  in  the  deed,  "the 
above  granted  premises  to  be  used  as  a  highway,  with  the 
privileges  thereunto  belonging,  for  such  purpose  only,''  restrict 
the  operation  of  the  deed  so  as  to  make  it  a  grant  of  ease- 
ment only  in  the  land,  leaving  the  fee  in  the  grantor.  We 
are  of  opinion  that  the  deed  conveyed  the  fee  of  the  land, 
and  not  an  easement  merely,  and  that  the  clause  restricting 
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the  use  of  tlie  land  conveyed  for  highway  purposes  oper- 
ated at  most  as  a  condition  subsequent.  When  a  convey- 
ance in  fee  is  made  upon  a  condition  subsequent,  the  fee 
remains  in  the  grantee  until  breach  of  condition  and  a  re-entry 
by  the  ep-antor.  The  deed  expressly  conveys  all  the  estate, 
title  and  interest  of  the  grantors  in  the  premises  conveyed. 
The  consideration  is  not  nominal.  The  covenants  of  seisen 
or  warranty  run  to  the  grantee,  "  his  (its)  heirs  and  assigns 
forever."  There  are  no  words  limiting  the  estate  conveyed, 
or  which  rebut  the  statutory  presumption  that  the  grantors 
intended  to  convey  all  their  estate  in  the  land.  (1  R.  S.  748, 
§  1 .)  The  possibility  of  reverter  merely,  is  not  an  estate  in 
land,  and  until  the  contingency  happens  the  whole  title  is  in 
the  grantee.  {Craig  v.  Welh^  11  N.  Y.  315 ;  MeoU  v.  i7.  T. 
dk  E.  R.  R.  Co.y  12  id.  121 ;  4  Kent  Com.  370;  Kenney  v. 
Wallace,  24  Hun,  478.)  Towns  are  authorized  to  purchase 
and  hold  lands  for  the  upe  of  the  inhabitants.  (1  R.  S.  820.) 
The  acquisition  by  a  town,  by  voluntary  grant,  of  a  fee  in 
land  for  highway  purposes  is  not  ultra  vires.  The  city  of 
New  York,  under  the  act  of  1813,  is  authorized  to  acquire 
the  fee  of  lands  for  streets,  but  subject  to  a  trust  for  street 
purposes,  and  under  the  general  statute  towns  are  not  pro- 
hibited from  taking  a  conveyance  of  a  fee  for  highway 
pui:pose8,  and  the  power  given  includes  such  a  conveyance. 

We  are  of  opinion  that  the  plaintiff  failed  to  establish  title 
to  the  land  over  which  the  track  of  the  dctfendant  was  laid, 
and  the  judgment  should,  therefore,  be  reversed  and  a  new 
trial  ordered. 

All  concur. 

Judgment  reversed. 
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The  People  of  the  State  op  New   York,  Appellant,  v. 
uo  all  Joseph  ELLiorr,  Respondent. 

To  meet  the  requirements  of  the  provision  of  the  Code  of  Criminal  Pro- 
cedure (§  39J^),  forbidding  a  conviction  upon  the  testimony  of  an  accom- 
plice unless  '*  corroborated  by  such  other  evidence  as  tends  to  connect 
the  defendant  with  the  commission  of  the  crime/*  it  is  not  necessary 
that  the  corroborative  evidence  of  itself  should  be  sufficient  to  show 
the  commission  of  the  crime  or  to  connect  the  defendant  with  it;  nor 
need  such  evidence  be  wholly  inconsistent  with  the  defendant's  inno- 
cence: it  is  sufficient  if  there  is  some  evidence  fairly  tending  to  connect 
the  defendant  with  the  commission  of  the  crime;  and  it  is  then  for  the 
jury  to  determine  whether  the  corroboration  is  sufficient  to  satisfy  the 
jury  of  the  defendant's  guilt. 

Defendant  was  indicted  for  forgery,  charged  as  a  second  offense,  in  utter- 
ing a  forged  draft.  An  accomplice  who  procured  the  money  on  the 
draft  from  a  bank  in  the  city  of  H.,  testified  on  the  trial  to  the  commis- 
sion of  the  crime.  It  appeared  by  other  evidence  that  defendant  had 
been  previously  convicted  of  the  crime  of  forgery,  sentenced  and 
served  a  term  in  State's  prison;  that  he  and  the  accomplice  were 
acquaintances  and  associates  in  the  city  of  New  York:  that  he  was  in 
R.  and  at  C.  a  place  near  R ,  some  days  prior  to  the  commission  of 
the  crime  and  registered  at  three  hotels  under  an  assumed  name;  that 
the  accomplice  was  with  defendant  at  C.  and  was  introduced  by  him 
to  a  third  person.  The  president  of  the  bank  testified  that  he  thought 
he  had  seen  defendant  in  the  bank.  Defendant  gave  no  explanation 
of  his  presence  at  R.  and  after  his  arrest  declared  that  he  did  not  know 
and  had  never  seen  the  accomplice.  Upon  being  arrested  in  New  York 
he  asked  the  detective  if  any  one  had  been  arrested  in  U.,  and  upon 
being  asked  '*  why  "  he  said  •'  there  must  be  somebody  who  had  done 
some  talking,"  an^  while  denying  that  he  committed  the  crime,  said  he 
knew  who  did  it.  Held^  that  there  was  sufficient  corroboration  to 
sustain  a  conviction. 

(Argued  June  9,  1887;  decided  June  28,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supremo 
Court  in  the  fifth  judicial  department,  made  April  19,  1887. 
which  reversed  a  judgment  of  the  Court  of  Sessions  in  and 
for  the  county  of  Monroe,  entered  upon  a  verdict  convicting 
defendant  of  the  crime  of  forgery  in  the  second  degree. 

The  facts  material  to  the  question  discussed  are  stated  in  the 
opinion. 
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GeoTffe  J..  Benton  for  appellant.  Prior  to  the  passage  of 
section  399  of  the  Criminal  Code  a  defendant  could  be  convicted 
upon  the  uncorroborated  evidence  of  an  accomplice,  if  the  jury 
believed  it.  (People  v.  Fverhardt,  7  Cent.  R.  53, 54 ;  Lindsey 
V.  People,  63]Sr.  Y.  143,  14.^',  People  v.  Bn.ujherk,  96  id.  149, 
162.)  The  statute  only  requires  corroboutLiun  by  such  other 
evidence  as  tends  to  connect  the  defendant  with  the  commis- 
sion of  the  crime.  {People  v.  HoogherJc,  96  N.  Y.  149,  162 ; 
People  V.  Everhardt,  7  Cent.  E.  54 ;  Greenleaf  on  Evid. ; 
[Redf.  Ed.]  57.)  Evidence  of  a  conviction  for  a  prior  offense 
is  not  proof  of  the  commission  of  the  crime  subsequently 
charged,  but  it  is  proof  of  guilty  knowledge.  {People  v. 
Everha/rdt,  supra ;  People  v.  Schulman,  in  note  to  Mayer  v. 
People,  80  N.  Y.  373.)  The  acts  and  declaration  of  a  party 
are  evidence  against  him,  and  whether  they  tend  to  fix  a 
crime  upon  him  is  for  the  jury.  {Lindsay  v.  People,  63 
N.  Y.  154;  65  Barb.  48;  Foster  v.  People,  50  N.  Y.  598, 
601 ;  People  v.  Druse,  N.  Y.  Crim.  R.  10,  16 ;  People  v. 
RylaTid,  lid.  123,.  130.) 

P.  Chaniberlahi,  Jr,  for  respondent.  As  the  crime  charged 
was  the  forging  of  the  draft  and  not  a  larceny  of  the  money, 
the  corroborative  testimony  should  have  associated  the  defend- 
ant with  the  draft.  {People  w.  Davis,  21  Wend.  309  ;  People 
V.  Haynes,  55  Barb.  450 :  Frazer  v.  People,  54  id.  306 ;  Peo- 
ple v.  Hookerk,  96  N.  Y.  149  ;  Roscoe's  Crim.  Ev.  122 ;  Rus- 
sell on  Crimes,  962 ;  Peoj>le  v.  Plath,  100  K  Y.  596, 597.) 
The  corroborative  evidence  must  be  of  some  material  fact. 
(Roscoe's  Treat.  [6th  Am.  ed.]  122  ;  1  Greenl.  on  Ev.  §331 ; 
People  V.  Coicrtney,  28  Hun,  192 ;  Lindsay  v.  People,  63 
N.  Y.  143 ;  Rex  v.  Wilkes  &  Edwards,  7  Car.  &  Payne,  272 ; 
Coleman  v.  State,  44  Tex.  109  ;  People  v.  Ryland,  97  N.  Y. 
125.)  There  is  a  wide  difference  between  evidence  which 
tends  to  satisfy  an  intelligent  jury  that  the  accused  has  per- 
petrated a  crime,  and  such  evidence  as  merely  tends  to  raise 
in  the  minds  of  the  jury,  "  a  suspicion  of  guilt."  {People  v. 
Williams,  29  Hun,  520.) 
SicKELs  —Vol.  LXl.    37 
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Eabl,  J.  The  defendant  was  indicted  for  the  crime  of 
forgery  in  the  second  degree,  charged  as  a  second  offense,  in 
uttering  a  forged  draft  for  $3,900,  purporting  to  be  drawn  by 
a  Montreal  bank  upon  the  National  Bank  of  the  Kepublic  of 
New  York.  He  was  convicted  and  sentenced  to  imprison- 
ment in  the  State  prison  at  Auburn  for  the  term  of  fifteen 
years.  The  principal  evideace  against  him  at  the  trial  was 
that  of  an  accomplice,  and  it  is  claimed,  on  his  behalf,  that 
the  testimony  of  the  accomplice  was  not  sufficiently  corrobo- 
rated under  section  399  of  the  Code  of  Criminal  Procedure, 
which  provides  as.  follows :  "  A  conviction  cannot  be  had 
upon  the  testimony  of  an  accomplice  unless  it  be  corroborated 
by  such  other  evidence  as  tends  to  connect  the  defendant 
with  the  commission  of  the  crime."  The  General  Term  held 
that  the  testimony  of  the  accomplice  was  not  sufficiently 
corroborated  and  upon  that  ground  reversed  the  conviction 
and  granted  a  new  trial. 

The  accomplice  testified,  among  other  things,  that  he  met 
the  defendant  in  New  York  in  July,  1885,  that  an  arrange- 
ment was  there  made  between  them  in  pursuance  of  which 
they  went  to  Rochester,  and  there  the  defendant  planned  the 
crime  and  handed  him  the  forged  draft  to  obtain  the  money 
from  the  Flour  City  Bank;  that  he  took  the  draft  to  that 
bank  and  obtained  credit  for  it  on  the  fourteenth  day  of 
August,  and  on  the  next  day  he  drew  a  check  upon  the  bank 
by  direction  of  the  defendant  and  obtained  $2,500,  of  which 
sum  he  paid  the  defendant  $2,000.  It  appeared  upon  the 
trial,  by  evidence  other  than  the  testimony  of  the  accomplice, 
that  the  defendant  had  been  tried  and  convicted  of  the  crime 
of  forgery  in  the  city  of  New  York,  on  the  13th  day  of 
November,  1878,  and  was  sentenced  for  a  term  of  four  years 
to  the  State  prison  at  Sing  Sing  and  that  he  served  out 
his  term ;  that  he  and  the  accomplice  were  acquaintances  and 
associates  in  the  city  of  New  York  before  going  to  Rochester ; 
that  the  defendant  was  in  Rochester  and  Charlotte,  near 
Rochester,  for  some  days  prior  to  the  commission  of  the 
offense,  and  that  he  registered  under  an  assumed  name  as 
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J.  W.  Clay,  of  Patterson,  New  Jersey,  at  two  different  hotels 
at  Rochester  and  at  a  hotel  in  Charlotte ;  that  they  were 
together  at  Charlotte  where  the  defendant  introduced  the 
accomplice  to  another  person,  and  that  he  admitted  he  was  in 
Rochester,  and  he  was  seen  there  during  the  week  when  the 
forgery  was  committed.  He  had  no  apparent  business  in 
Rochester  and  gave  no  explanation  of  his  presence  there. 
The  president  of  the  Flour  City  National  Bank  testified 
that  he  thought  he  had  seen  him  in  the  bank.  He  did 
not  specify  the  time  when  that  occurred,  but  as  the  inquiry 
related  to  no  other  time,  and  there  was  no  evidence  that 
the  defendant  was  in  Rochester  at  any  other  time,  the 
fair  inference  is  that  it  was  about  the  time  of  the  commis- 
sion of  the  offense.  After  his  arrest  the  defendant  falsely 
declared  that  he  had  never  seen  the  accomplice  and  that 
he  did  not  know  him.  He  was  arrested  for  the  offense  by  a 
detective  in  the  city  of  New  York,  and  before  he  was 
informed  for  what  he  was  arrested,  he  asked  the  detective  if 
anyone  else  had  been  arrested  on  the  same  charge.  He  told 
the  detective  that  inspector  Byrnes  said  he  "  would  get  twenty 
years."  One  Wilkes  who  was  also  arrested  at  the  same  time 
and  was  present,  said  that  if  he,  Elliott,  got  twenty  years, 
"  they  could  do  nothing  with  him,"  and  Elliott  said  to  Wilkes 
**if  I  go  you  will  go,"  and  Wilkes  said  "no,  there  wasn't  no 
man  living  could  tell  anything  about  him ; "  defendant  said 
he  was  satisfied  there  was  some  "  squealing,"  that  there  was 
a  "give  away."  He  asked  the  detective  if  he  had  anyone  in 
Rochester  under  arrest?  The  detective  asked  "  why?"  He 
said  he  wanted  to  know ;  "  that  there  must  be  somebody  who 
had  done  some  talking."  The  detective  then  asked  him  why 
he  did  not  get  the  money  at  the  German  American  Bank 
instead  of  at  the  Flour  City  Bank,  and  he  answered :  "  Is  that 
what  you  want  me  for?"  The  detective  said  "yes,"  and  the 
defendant  said,  "  if  that  is  what  you  want  me  for  I  can  show 
that  I  am  not  the  party,  if  you  want  me  for  getting  the 
money  there ; "  and  he  stated  further  to  the  detective  that  he 
"  would  stand  up  in  any  place  with  whiskers  on  or  off  and  see 
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if  they  could  identify  him  as  the  man."  Again  he  said  "  no, 
you  are  mistaken.  I  did  not  do  it,  but  I  know  who  did." 
All  these  circumstances  certainly  have  some  tendency  to  cor- 
roborate the  evidence  of  the  accomplice,  and  they  seem  to  us 
to  satisfy  the  requirements  of  the  section  of  the  Criminal 
Code  referred  to.  Each  circumstance  taken  by  itself  is  quite 
inconclusive,  but  when  considered  together  they  certainly 
furnish  some  corroborative  evidence.  It  is  not  necessary 
that  the  corroborative  evidence  of  itself  should  be  sufflcint  to 
show  the  commision  of  the  crime,  or  to  connect  the  defendant 
with  it  It  is  sufficient  if  it  tends  to  connect  the  defendant 
with  the  commission  of  the  crime.  Nor  need  the  corroborative 
evidence  be  wholly  inconsistent  with  the  theory  of  the  defend- 
ant's innocence.  The  court  before  it  should  submit  the  case 
to  the  jury  should  be  satisfied  that  there  is  some  corroborative 
evidence  fairly  tending  to  connect  the  defendant  with  the 
commission  of  the  crime,  and  when  there  is,  then  it  is  for 
the  jury  to  determine  whether  the  corroboration  is  sufficient 
to  satisfy  them  of  the  defendant's  guilt.  As  we  said  in 
People  V.  Everhardt  (104  N.  T.  591),  "  the  law  is  complied 
with  if  there  is  some  evidence  fairly  tending  to  connect  the 
defendant  with  the  commission  of  the  crime,  so  that  the 
conviction  will  not  rest  entirely  upon  the  evidence  of  the 
accomplice."  (See,  also,  People  v.  Jaehne^  103  N.  Y.  182.) 
Here,  within  the  rule  thus  laid  down,  there  was  such  other 
evidence,  and  we  are,  therefore,  of  opinion  that  the  judgment 
ought  not  to  have  been  reversed. 

The  judgment  of  the  Supreme  Court,  should,  therefore, 
be  reversed,  and  that  of  the  Court  of  Sessions  of  Monroe 
county  affirmed,  and  the  proceedings  remanded  to  that  court 
with  directions  to  enforce  its  judgment  of  conviction  by 
commiting  the  defendant  to  the  Auburn  State  Prison  to  serve 
the  unexpired  term  of  his  original  sentence. 

All  concur. 

Judgment  accordingly. 
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The  People  op  the  State  of  New  Yoek,  Respondent,  v, 
Hanfobd  West,  Appellant. 


106  293 

109  406 

110  422 


An  indictment  for  a  statutory  misdemeanor,  which  charges  the  facts  con- 
stituting the  crime  in  the  words  of  the  statute  and  contains  averments  j^  «W 
as  to  time,  place,  person  and  other  circumstances  to  identify  the  par-  iii_^ 
ticular  transaction  is  good. 

It  is  not  a  good  objection  to  a  statute  prohibiting  a  particular  act  and 
making  its  commission  a  public  offense;  that  the  act  was,  before  the  IujbI 
enactment,  lawful  or  even  innocent.  \^^  Stl 

The  provision  of  the  act  of  1885  (§  3,  Chap.  183,  Laws  of  1886),  "topre-  Rq^  ^^ 
vent  deception  in  the  sale  of  dairy  products,"  etc. ,  which  prohibits  the  1^88  415 
selling  or  bringing  of  any  milk,  diluted  with  water  or  adulterated,  to 
a  butter  or  cheese  manufactory  to  be  manufactured,  and  declares  a 
violation  of  the  prohibition  to  be  a  misdemeanor  is  a  valid  exercise  of 
legislative  power. 

The  provision  does  not  make  a  fraudulent  intent  a  necessary  ingredient 
of  the  crime. 

It  seems  the  said  provision  does  not  extend  so  far  as  to  make  it  criminal 
for  a  dairyman  conducting  a  butter  or  cheese  manufactory  and  manu- 
facturing from  milk  exclusively  furnished  by  himself,  to  supply  the 
factory  with  milk  from  his  own  cows  mixed  with  water. 

It  is  not  necessary  to  the  validity  of  a  penal  statute  that  the  legislature 
should  declare  on  the  face  of  the  statute  the  policy  or  purpose  for 
which  it  was  enacted. 

An  inapt  or  defective  title  to  a  criminal  statute  does  not  make  void  a  pro- 
vision not  within  the  exact  scope  or  purpose  of  the  act  as  expressed  in 
the  title. 

(Argued  .lune  14,  1887;  decided  June  28,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  iifth  judicial  department,  made  April  19,  1887, 
which  reversed  a  judgment  of  the  Court  of  Sessions  in  and  for 
the  county  of  Erie,  entered  upon  an  order  sustaining  a  demurrer 
to  the  indictment  herein.     (Reported  below  44  Hun,  162.) 

The  substance  of  the  indictment  is  stated  in  the  opinion. 

A.  J,  Knight  for  appellant.  An  act  of  the  legislature  which 
interferes  with  a  man's  ordinary  and  legitimate  business,  or 
with  his  social  and  domestic  privileges,  affects  his  liberty,  as 
well  as  an  act  that  imprisons  his  person.  {In  re  Jacobs^  98 
N.  T.  98.)    The  act  in  question  here  cannot  be  sustained  as 
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an  exercise  of  any  of  the  police  powers  vested  in  the  legisla- 
ture. {In  re  Jacobs,  98  N.  Y.  108,  111 ;  Tiedman's  Limita- 
tions of  Tolice  Powers,  297.)  The  ordinary  rule  that  an 
indictment  for  a  misdemeanor  is  suflBicient  if  it  is  set  forth 
in  the  words  of  the  statute,  does  not  hold  true  when  the  words 
of  the  statute  do  not  in  themselves  make  a  crime,  and  when 
other  matters  outside  of  those  stated  in  the  statute  must  be 
shown  to  constitute  the  crime.  {People  v.  Wilder,  4  Park. 
Grim.  R.  21 ;  IT.  S,  v.  Cridkshank,  92  U.  S.  542 ;  Comm. 
V.  Filbu7*n,  119  Mass.  297;  Comrn,  v.  Bean,  14  Gray,  42; 
Comm.  V.  Clifford,  8  Gush.  215.) 

Oe(yrge  T.  Quinhy  for  respondent.  The  statute  in  question 
is  a  valid  exercise  of  legislative  power.  {People  v.  Shaefer, 
41  Hun,  24 ;  People  v.  Cipperly,  101  N.  Y.  364.)  The  legis- 
lature may  pass  appropriate  laws  to  protect  the  people  against 
fraud  and  imposition.  {People  v.  Arensherg,  103  N.  Y.  388 ; 
People  V.  Marx,  99  id.  377;  Phelps  v.  Racey,  60  id.  10; 
Comm,  V.  Evans,  132  Mass.  11 ;  StaU  v.  Smyth,  14  R.  1. 100.) 
The  facts  alleged  in  the  indictment  are  sufficient  to  constitute 
a  crime.  {Comm,.  v.  Dana,  2  Met.  [Mass.],  341,  342,  343 ; 
Staie  V.  Kesserling,  12  Mo.  566 ;  Whiting  v.  State,  14  Conn. 
487.)  An  indictment  for  a  statutory  offense  need  not  nega- 
tive an  exception  in  a  proviso.  If  the  defendant  comes 
within  that  provision  he  must  show  it.  {People  v.  WaJhridge, 
6  Gow.  513 ;  Fleming  v.  People,  27  N.  Y.  329 ;  Jefferson  v. 
People,  101  id.  19.) 

Andrews,  J.  The  third  section  of  the  act,  chapter  183,  of 
the  Laws  of  1885,  entitled  "  An  act  to  prevent  deception 
in  the  sale  of  dairy  products  and  to  preserve  the  public  health," 
supplementary  to  and  in  aid  of  chapter  202  of  the  Laws  of 
1884,  entitled  "  An  act  to  prevent  deceptions  in  sales  of  dairy 
products,"  provides,  among  other  things,  that  "  No  person  or 
persons  shall  sell,  supply  or  bring  to  be  manufactured,  to  any 
butter  or  cheese  manufactory,  any  milk  diluted  with  water, 
or  any  unclean,  impure,  unhealthy,  adulterated  or  unwhole- 
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some  milk/'  etc.,  and  delares  that  whoever  violates  the  provis- 
ions of  the  section  shall  be  guilty  of  a  misdemeanor. 

The  indictment  in  this  case  "  accuses  the  defendant  of  the 
crime  of  watering  milk  and  bnnging  the  same  to  a  manufac- 
tory for  the  purpose  of  making  the  same  into  cheese,"  and 
charges  "that  the  said  Hanford  West,  at  the  town  of  Sardinia, 
in  the  county  of  Erie,  on  the  eighth  day  of  July,  in  the  year 
one  thousand,  eight  hundred  and  eighty-six,  did  wrongfully, 
unlawfully  and  knowingly  supply  and  bring  to  be  manufac- 
tured into  cheese,  to  a  cheese  manufactory  then  and  there 
situate,  a  certain  quantity  of  milk,  to  wit :  ten  gallons,  which 
said  milk  was  then  and  there  diluted  with  water ;  the  said 
Hanford  West  then  and  there  bringing  the  said  milk  so 
diluted  to  the  factory  for  the  purpose  of  having  the  same 
manufactured  into  cheese,  contrary  to  the  form  of  the  statute," 
etc.  The  defendant  demurred  to  the  indictment  and  the 
only  question  presented  is,  whether  the  indictment  charges  a 
criminal  or  indictable  offense.  The  indictment  follows  the 
language  of  the  statute,  and  the  general  rule  is  well-settled  that 
an  indictment  for  a  statutory  offense,  and  especially  when  the 
offense  is  a  misdemeanor,  charging  the  facts  constituting 
the  crime,  in  the  words  of  the  statute,  and  containing  averments 
as  to  time,  place,  person  and  other  circumstances  to  identify 
the  particular  transaction,  is  good  as  a  pleading  and  justifies 
putting  the  defendant  on  trial.  (Wharton's  Crim.  Law,  §  364 ; 
People  V.  Taylor^  3  Denio,  91.)  But  this  rule  presupposes  that 
the  statute  creating  the  offense  is  a  valid  exercise  of  legislative 
power.  The  validity  of  the  statute  in  question  is  assailed  on 
the  ground  that  it  converts  what  is  or  may  be  an  innocent  act 
into  a  criminal  offense,  and  that  it  is  a  restriction  upon  that 
natural  liberty  of  every  owner  of  property  to  use  it  in  any 
lawful  way.  Tho  power  of  the  legislature  to  define  and  declare 
public  offenses  is  unlimited  except  in  so  far  as  it  is  restrained 
by  constitutional  provisions  and  guaranties.  A  legislative 
act  is  presumptively  valid,  and  whoever  questions  its  validity 
most  be  able  to  point  to  some  limitation  or  restriction,  or  to 
some  guaranty  in  the  Constitution  of  the  State  or  the  United 
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States  which  it  violates,  before  its  operation  can  be  stayed  or 
the  court  be  called  upon  to  pronounce  it  void.  {Bertholf  v. 
O'Heiley^  74  N.  T.  509.)  It  is  not  a  good  objection  to  a 
statute  prohibiting  a  particular  act  and  making  its  commission 
a  public  offense  that  the  prohibited  act  was  before  the  statute 
lawful  or  even  innocent,  and  without  any  element  of  moral 
turpitude.  It  is  the  province  of  the  legislature  to  determine 
in  the  interest  of  the  public  what  shall  be  permitted  or  for- 
bidden, and  the  statutes  contain  very  many  instances  of  acts 
prohibited,  the  criminality  of  which  consists  solely  in  the  fact 
that  they  are  prohibited,  and  not  at  all  in  their  intrinsic 
quality.  The  unnecessary  multiplication  of  mere  statutory 
offenses  is  undoubtedly  an  evil,  and  tlie  general  interests  are 
best  promoted  by  allowing  the  largest  practicable  liberty  of 
individual  action,  but  nevertheless  the  justice  and  wisdom 
of  penal  legislation,  and  its  extent  within  constitutional  limits, 
is  a  matter  resting  in  the  judgment  of  tlie  legislative  branch 
of  the  government  with  which  courts  cannot  interfere.  The 
provision  in  tlie  third  section  of  the  act  of  1885,  now  in 
question,  is,  we  think,  a  valid  exercise  of  legislative  power. 
The  act,  as  the  title  indicates,  was  aimed  at  tlie  prevention  of 
frauds  in  dealings  in  dairy  products  and  the  preservation  of 
the  public  health.  The  prohibition  in  the  third  section 
against  supplying  or  bringing  to  any  butter  or  cheese  manu- 
factory milk  diluted  with  water,  to  be  manufactured  into 
butter  or  cheese,  does  not  make  a  fraudulent  intent  a  neces- 
sary ingredient  of  the  crime.  It  puts  upon  the  person 
bringing  or  supplying  milk  to  a  butter  or  cheese  manufactory 
the  risk  of  ascertaining  that  the  milk  is  pure.  It  is  well 
known  that  the  system  of  manufacturing  butter  and  cheese 
in  factories  established  for  the  purpose  is  very  common,  and 
this  provision  of  the  act  of  1885  was  doubtless  designed  for 
the  protection  of  persons  interested  in  the  common  enterprise 
against  fraudulent  practices,  which  should  unduly  enhance  the 
gains  of  one  to  the  injury  of  others.  This  purpose  is  not  in 
terms  expressed  in  the  title  of  the  act  or  in  the  section  in 
question.  But  this  was  not  necessary.  The  act  of  mixing 
water  with  milk  intended  for  a  butter  or  cheese  factory  could 
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seldom  be  committed  except  for  a  fraudulent  purpose.  It  is 
not  necessary  to  the  validity  of  a  penal  statute  that  the  legis- 
lature should  declare  on  the  face  of  tlie  statute  the  policy  or 
purpose  for  which  it  was  enacted.  It  is  sufficient  if  it  enacts 
a  plain  and  definite  rule  not  inconsistent  with  fundamental 
principles.  An  inapt  or  defective  title  to  a  criminal  statute 
does  not  make  void  a  provision  not  within  the  exact  scope  or 
purpose  of  the  act  as  expressed  therein.  We  are  referred  to 
no  constitutional  provision  in  support  of  the  alleged  invalidiity 
of  the  statute  in  question^  except  the  time-honored  and 
memorable  declaration  that  no  person  shall  be  deprived  of  life, 
liberty  and  property  without  due  process  of  law.  The  act  in 
question  invades  neither  life,  liberty  nor  property.  It  destroys 
no  existing  property  (  WyTiehmner  v.  People,  13  N.  Y.  378) ; 
it  deprives  no  one  of  the  right  to  obtain  an  honest  livelihood 
(In  re  Jacobs^  98  N.  Y.  98),  and  it  curtails  no  one  in  the  exercise 
of  any  rischt  except  the  right  to  do  an  act  which  under  ordinary 
circumstances  could  only  be  done  with  a  fraudulent  purpose. 
It  is  said  that  the  prohibition  in  the  third  section  extends 
so  far  as  to  make  it  criminal  for  a  dairynfian,  owning  and  con- 
ducting a  butter  or  cheese  factory  for  the  manufacture  of 
butter  and  cheese  from  milk  furnished  exclusively  by  himself, 
to  supply  the  factory  with  milk  from  his  own  cows  mixed 
with  water.  This  would  not  be  a  reasonable  construction  of 
the  act;  and  if  such  a  supposed  state  of  facts  exists  in  this 
case  it  is  matter  of  defense  on  the  trial,  and  it  was  not  neces- 
sary to  negative  their  existence  on  the  face  of  the  indictment. 
(Comm.  V.  Dana,  2  Met.  329,  341 ;  People  v.  Walbridge,  6 
Cow.  512,  513  ;  Fleming  v.  People,  27  N.  Y.  329.)  The  fol- 
lowing authorities  tend  to  sustain  the  views  above  expressed 
on  the  main  question  considered:  People  v.  Cipperly  (101 
N.  Y.  634);  Pe(yple  v.  Arendberg  (105  id.  123);  Phelps  \. 
Bacey  (60  id.  10) ;  Cmnm.  v.  Waite  (11  Allen,  264) ;  Comm. 
V.  Evans  {IZ'^.  Mass.  11). 

We  think  the  judgment  is  right  and  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

SiCKELS— V0L.LXI,         38 
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The  People  of  the  State  of  New  York,  Bespondent,  v. 
^  ^  John  M.  Sohuylee,  Appellant. 

150  29^1  Where  a  party  seeks  to  exclude  the  testimony  of  a  physician  under  the 
provision  of  the  Code  of  Civil  Procedure  (§  884),  forbidding  a  physician 
from  disclosing  information  be  "  acquired  in  attending  a  patient  in  a 
professional  capacity  and  which  was  necessary  to  enable  him  to  act  in 
thai  capacity/'  the  burden  is  upon  such  party  to  bring  the  case  within 
the  provision,  he  must  make  it  appear  not  only  that  the  information 
which  he  seeks  to  exclude  was  acquired  by  the  witness  in  attending 
the  patient  in  a  professional  capacity,  but  also  that  it  was  necessary  to 
enable  him  to  act  in  that  capacity. 

Upon  the  trial  of  an  indictment  for  murder,  where  the  defense  was 
insanity,  the  prosecution  called  as  a  witness,  B.,  who  was  a  physician 
of  the  lail  where  defendant  was  confined  for  six  months  prior  to  the 
trial.  B.  testified  that  he  was  employed  by|the  board  of  supervisors,  and 
as  such  had  medical  charge  of  all  prisoners  in  the  jail ;  that  he  examined 
defendant  at  the  request  of  b6th  parties  and  '*  kept  an  eye  on  the  case; " 
that  he  saw  to  the  defendant,  as  he  did  to  others,  when  he  needed  it. 
There  was  no  proof  that  defendant  was  at  any  time  sick  during  the 
SIX  months,  or  that  the  witness  was  ever  called  to  attend  upon  or 
prescribe  for  him  as  a  physician.  A  hypothetical  question  was  then 
put  to  the  witness,  from  which  was  excluded  all  personal  knowledge 
he  had  of  the  defendant,  but  which  was  based  entirely  on  facts  which 
occurred  before  defendant  came  to  the  jail,  and  the  witness  was 
requested  to  answer,  without  any  reference  to  anything,  except  to  the 
facts  stated  as  to  whether  the  defendant  was  sane  or  insane  when  he 
committed  the  act.  The  witness  stated  that  it  was  very  questionable 
whether  in  answering  he  could,  and  he  was  unwilling  to  say  that  he  could, 
exclude  the  knowledge  he  had  obtained  while  defendant  was  in  jail 
The  question  was  objected  to  as  incompetent  under  said  provision  and 
the  witness  allowed  to  answer.  He  answered  ''  sane."  Held  (Rafallo 
and  Andrews,  JJ.,  dissenting),  that  the  evidence  was  competent;  that 
even  if  the  witness  was  influenced  by  the  knowledge  he  acquired  by 
seeing  the  defendant  in  jail,  this  did  render  his  testimony  incompetent. 

On  cross-examination  the  witness  stated  he  thought  it  was  a  practical 
impossibility  to  eliminate  from  his  own  mind  the  convictions  formed 
as  the  physician  of  the  prisoner  and  thus  answer  the  question.  On 
being  reminded  that  he  had  answered,  he  stated  that  he  withdrew  the 
answer  and  did  not  wish  it  to  be  treated  as  an  answer.  The  district 
attorney  objected  the  court  held  it  had  not  the  power  to  strike  out 
the  answer  and  refuse^!  so  to  do.  Held  (Rafallo  and  Andrews,  JJ., 
dissenting)  that  as  the  witness  was  not  bound  to  eliminate  the  knowledge 
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he  acquired  as  jaQ  physician,  if  he  could  not,  it  did  not  render  the 
anflwer  incompetent;  and  so  it  was  not  error  to  refuse  to  strike  it  out 

After  the  statements  of  the  witness  as  to  his  knowledge  of  the  prisoner 
and  before  the  hypothetical  question  was  put,  the  court  stated  that  the 
witness  could  not  give  any  testimony  based  upon  any  fact  that  he 
learned  either  from  or  in  regard  to  defendant  at  any  time  when  the 
relation  of  patient  and  physician  existed.  Held,  that  the  erroneous 
assumption  by  the  court  that  the  mere  fact  that  the  witness  was  the 
Jail  physician  created  the  relation  of  patient  and  physician  between 
him  and  defendant,  did  not  render  the  question  incompetent;  that  an 
erroneous  ruling  in  defendant's  favor  could  not  render  incompetent 
evidence  which,  in  its  nature,  was  competent. 

As  to  whether  the  said  provision  renders  a  physician  incompetent  to 
testify  that  his  patient  was  free  from  disease  of  any  kind,  quare. 

Also,  gtuBre,  as  to  whether,  when  the  patient  calls  witnesses  to  testify  as 
to  his  mental  condition,  he  does  not  waive  his  privilege  under  the 
provision  and  throw  open  the  inquiry. 

Defendant's  wife  was  called  as  a  witness  in  his  behalf,  and  testified 
among  other  things,  that  the  night  before  the  commission  of  the  crime 
defendant  came  home  at  nine  o'clock  sick  at  his  stomach  and  with  a 
severe  hieadache ;  that  he  went  to  bed  and  she  put  a  board  at  his  feet  so 
that  by  pressing  against  it  he  could  press  his  head  against  the  head- 
board, and  that  he  lay  there  for  hours.  On  cross-exammation  her 
attention  was  called  to  an  occasion,  the  day  after  the  homicide,  when 
the  district  attorney  and  certain  other  persons  specified  were  present, 
and  she  was  asked  if  she  did  not  say  to  the  district  attorney  on  that 
occasion  that  she  had  never  seen  anything  strange  or  unusual  in  the 
conduct  of  her  hu.sband.  Also;  if  she  did  not  say  **  that  he  went  to 
bed  as  usual  the  night  before,"  or  "  that  he  went  to  bed  and  slept  as 
usual."  She  denied  having  said  anything  of  the  kind.  Subsequently 
one  of  the  persons  named  was  called  as  a  witness  by  the  prosecution, 
and  his  attention  having  been  called  by  the  district  attorney  to  the 
occasion  referred  to,  he  was  asked:  "  Did  she  then  say  to  us  that  Mr. 
Schuyler  went  to  bed  about  nine  p.  m.  the  preceding  evening  in  his 
usually  healthy  condition  and  slept  all  night  as  far  as  she  knew?  "  This 
was  objected  to,  the  objection  overruled  and  witness  answered,  "  she 
did."  Held,  that  the  evidence  was  properly  received  to  contradict  and 
discredit  the  defendant's  witness;  and  that  the  evidence  went  no  further 
than  her  examination  fairly  justified. 

(Argued  May  11,  1887;  decided  June  28,  1887.) 

A VPBAL  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  11, 1887,  which  affirmed  a  judgment  of  the  Court 
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of  Oyer  and  Terminer  of  Otsego  county,  entered  upon  a  verdict 
convicting  the  defendant  of  the  crime  of  murder  in  the  first 
degree.    (Reported  below,  43  Hnn,  88.) 

The  indictment  charged  the  prisoner  with  having  on  the 
2d  of  July,  1885,  at  the  town  of  Morris,  Otsego  county,  with  a 
deliberate  and  premeditated  design  to  eflEect  her  death,  killed 
Amy  Schuyler,  by  violently  hurling  her  head  against  a  wooden 
block,  thereby  crashing  in  a  portion  of  her  skull  and  thus 
causing  her  death.     The  defense  was  insanity. 

The  evidence,  so  far  as  material,  is  stated  in  the  opinions. 

Nathcmiel  C.  Moak  for  appellant.  When  cross-examina- 
tion shows  evidence  to  be  improper,  it  should  be  promptly 
stricken  out  and  the  wrong,  as  far  as  possible,  repaired. 
{Dunn  V.  Hewitt^  2  Den.  637,  638 ;  Stebhina  v.  Cooper^  4  id. 
191,  192;  Hatch  v.  Pryor^  3  Keyes,  441,  443;  Jennings  v. 
Osborne,  1  N.  Y.  267,  269,  270 ;  Crome  v.  Crane,  5  id.  423, 
424,  425  ;  BameU  v.  Williams,  7  Kan  339,  343.)  A  party 
is  not  bound  to  interrupt  the  examination  of  a  witness  called 
by  his  adversary  in  respect  to  a  material  matter,  on  a  mere 
suspicion  that  the  witness  may  be  debarred  by  his  position 
from  testifying ;  he  may  await  the  cross-examination  to  bring 
out  the  facts,  and  if  it  appears  thereby  that  the  witness  is 
incompetent,  make  his  motion  to  have  the  testimony  struck 
out.  {Loveridge  v.  HUl,  96  N.  Y.  222,  226,  227.)  Under 
the  circumstances  to  allow  the  jail  physician  to  give  an 
opinion,  based  even  in  part,  on  what  he  had  learned  from 
communications  to  and  from  defendant,  or  from  observations 
made  while  acting  as  a  physician  to  defendant,  was  illegal 
and  improper.  (Code  of  Civ.  Pro.,  §§  834,  836 ;  Code  of 
Crim.  Pro.,  §  392;  People  v.  Murphy,  101  N.  T.  126; 
Renihan  v.  Dennin,  103  id.  573 ;  Westover  v.  JEtna,  99  id. 
66 ;  Grattan  v.  Metropolitan,  92  id.  274,  286,  287 :  28  Hun, 
430 ;  Edington  v.  Mutual,  67  N".  Y.  185  ;  Storrs  v.  Soongale, 
48  Mich.  395,  396;  12  N.  West.  R,  505.)  Prior  conversa- 
tions between  the  defendant  and  his  wife  were  not  admissible 
in  this  case.    {People  v.  Lamb,  2  Keyes,  871.)    A  layman 
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when  examined  as  to  facts  within  his  own  knowledge  bearing 
on  the  question  of  sanity,  may  be  permitted  to  characterize 
the  acts  to  which  he  testifies  as  rational  or  irrational.  He 
may  testify  to  the  impression  produced  by  what  he  witnessed. 
{O'Brien  y.  People,  36  K  Y.  282;  Clapp  v.  Fullerton, 
34  id.  195.) 

Charles  T.  Brewer  for  respondent.  The  relation  of 
physician  and  patient  does  not  exist  unless  illness  has  been 
proved  to  exist  at  some  time  in  the  alleged  patient.  {Reni- 
han  V,  Dennin,  103  N.  Y.  573  ;  Westover  v.  u£tna  Life  Ins, 
Co,,  99  id.  57 ;  Qrattan  v.  Met,  Life  Ins.  Co,,  80  id.  286, 
295 ;  Edington  v.  Mut.  Life  Ins.  Co,,  67  id.  189  ;  DilUher 
V.  Rome  Ins.  Co.,  69  id.  260;  People  v.  Murphy^  101  id. 
126 ;  People  v.  Stout,  3  Park.  670.)  The  burden  was  upon 
the  defendant  to  show,  and  that  in  the  first  instance,  that  the 
technical  relation  of  physician  and  patient  existed  between 
these  parties.  {Cary  v.  White,  59  N.  Y.  339 ;  Steele  v.  Ward, 
30  Hun,  560 ;  Edington  v.  JEtna  L»ife  Ins.  Co.,  77  N.  Y.  564, 
571.)  The  hypothetical  questions  propounded  to  Dr.  Babbitt 
were  properly  allowed.  All  the  facts  assumed  having  occurred 
before  the  witness  ever  saw  the  prisoner.  {Edington  v.  JEtna 
Life  Ins.  Co.,  77  N.  Y.  564 ;  Grattan  v.  Met.  Life  Ins.  Co., 
80  id.  281 ;  Stcmnton  y.  Parker,  19  Hun,  57 ;  Steele  v.  Ward, 
80  Hun,  555 ;  Pierson  v.  People,  79  N.  Y.  433,  434.)  The 
testimony  of  the  prisoner's  wife  that  after  he  got  iip  from  the 
table  he  took  "  this  same  child  by  the  heels  and  threatened 
or  attempted  to  strike  it  on  the  stove  "  was  competent  as  part 
of  the  res  gestae  at  the  time  of  the  killing,  and  as  showing  the 
ani/fnus  of  the  prisoner  toward  the  person  killed.  {People 
V.  Jones,  99  N.  Y.  668,  669 ;  Dunn  v.  State,  2  Ark.  229 ; 
Thorp  V.  State,  15  Ala.  749;  Roscoe's  Cr.  Ev.  [7th  ed.]  92; 
3  Russ  on  Cr.  [9th  ed.]  228;  People  v.  Kern,  61  Cal.  244; 
People  V.  Shulman,  80  N.  Y.  373,  n ;  People  v.  Wood,  3 
Park.  684;  People  v.  Thompson,  97  N.  Y.  319;  Hope  v. 
People,  83  id.  418 :  State  v.  Knapp,  45  N.  H.  156 ;  Hopkins 
V.  Comm.  50  Penn.  St.  15 ;  Ford  v.  State,  71  Ala.  396.)     The 
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fact  of  murder  being  established,  the  inability  to  discover  the 
motive  does  not  disprove  the  crime.  {Zake  v.  People^  1  Park. 
Cr.  ll.  539-541 ;  McLain  v.  Comm,  99  Penn.  St.  99 ;  Oood- 
ann  v.  State,  4c  Cr.  Law  Mag.  579 ;  State  v.  Greeny  92  N.  C. 
779 ;  Ch/ton  v.  State,  *73  Ala.  478.)  The  people  were  entitled 
to  show  the  history  of  the  defendant.  (1  Wharton's  Law  of 
Ev.  §  175  ;  Zake  v.  People,  1  Park.  556,  557 ;  Hochrieter  v. 
PeopU,  2  Abb.  App.  Dec.  363.) 

Per  Curiam.  The  able  and  satisfactory  opinion  pro- 
nounced in  the  court  below,  renders  it  unnecessary  that  much 
should  be  written  now.  A  brief  presentation  of  our  views 
will  be  sufficient  to  justify  the  conclusion  we  have  reached. 

The  killing  by  the  defendant  of  his  child  was,  upon  the 
trial,  undisputed,  and  his  sole  defense  was  insanity.  The 
crime  was  committed  on  the  second  day  of  July,  1885,  and 
the  defendant  was  then  twenty-seven  years  old.  It  does  not 
appear  that  before  that  date  he  said  or  did  anything  indi- 
cating unsoundness,  of  mind,  nor  does  it  appear  that,  at  any 
subsequent  time,  he  gave  any  sign  whatever,  by  word  or 
deed,  of  insanity.  From  the  moment  of  the  commission  of 
the  crime,  all  his  acts  and  conversations  were  perfectly  sane 
and  rational.  He  at  once  recognized  the  moral  quality  of  his 
act,  and  was  perfectly  aware  that  he  had  violated  the  law  and 
was  liable  to  be  punished.  Down  to  the  trial  of  this  action, 
it  does  not  appear  that  he  ever  claimed  that  he  killed  his 
child  while  unconscious  or  irrational,  or  laboring  under  any 
delusion ;  but  his  avowal  was  that  he  had  done  it  in  a  passion. 
Four  physicians  were  called  on  the  part  of  the  defense,  who 
testified  that  they  had  examined  the  defendant,  and  in  answer 
to  a  hypothetical  question,  assuming  such  facts  justified  by 
the  evidence  as  his  counsel  saw  fit  to  insert  therein,  stated 
that  he  was  insane  at  the  date  of  the  crime.  Four  physicians 
were  called  upon  the  part  of  the  people,  who,  in  answer  to  a 
hypothetical  question  put  by  the  district  attorney,  which  con- 
tained such  facts  justified  by  the  evidence  as  he  saw  fit  to 
insert  therein,  testified  that  he  was  sane.     There  was  thus  a 
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question  of  fact  as  to  the  defendant's  sanity  for  the  jury ; 
and  with  their  determination  thereof,  based,  as  we  believe, 
upon  a  preponderance  of  the  evidence,  we  have  no  occasion 
or  power  to  interfere. 

It  appeared  that  the  crime  was  committed  when  the 
defendant  was  in  a  great  passion.  Upon  the  evidence  there 
was  ground  for  claiming  that'  there  was  the  absence  of  that 
deliberation  and  premeditation  which  are  the  necessary 
elements  of  the  crime  of  murder  in  the  first  degree.  But  it 
was  not  claimed  upon  the  trial  that  there  was  not  sufficient 
evidence  of  the  presence  of  these  elements  for  the  con- 
sideration of  the  jury,  and  their  determination,  justified  by 
the  evidence,  also  concludes  us. 

During  the  progress  of  the  trial  numerous  exceptions  to 
the  rulings  of  the  court  were  taken  on  behalf  of  the  defend- 
ant. We  have  carefully  examined  and  considered  them  all, 
and  we  agree  that  all  but  two  are  unfounded ;  and  as  to  the 
two  only,  there  is  difference  of  opinion  among  the  members 
of  this  court.  To  them,  therefore,  we  will  briefly  direct 
attention.  Among  the  expert  witnesses  called  on  behalf  of 
the  people,  to  give  evidence  as  to  the  condition  of  the 
defendant's  mind  at  the  time  of  the  crime,  was  Dr.  Bassett. 
He  testified  that  for  six  months  preceding  the  trial  he  was 
the  jail  physician,  employed  by  the  board  of  supervisors; 
that  as  such  he  had  medical  charge  of  all  the  prisoners  in  the 
jail ;  that  during  that  time  he  examined  the  defendant  at  the 
request  of  both  parties,  and  "  kept  an  eye  on  the  case  "  and 
had  him  under  his  observation ;  that  he  assumed  the  obliga- 
tion of  attending  the  prisoners  in  the  jail  and  "  saw  to  the 
defendant  as  he  did  to  the  others,  when  he  needed  it."  After 
these  statements,  the  court  remarked  to  the  district  attorney : 
"  You  cannot  give  any  testimony  based  upon  any  fact  that 
he  learned  either  from  the  defendant  or  in  regard  to  the 
defendant  at  any  time  when  the  relation  of  patient  and  phy- 
sician existed."  A  hypothetical  question  was  then  stated  to 
the  witness,  from  which  was  excluded  all  knowledge  which 
he  had  of  the  defendant  personally,  and  which  was  based 
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entirely  upon  facts  which  occurred  before  the  defendant  came 
to  the  jail,  concluding  as  follows :  ^^  Assuming  those  facts  to 
be  proved,  and  without  any  reference  to  anything  except 
those  stated,  was  this  man,  if  he  did  the  act,  sane  or  insane 
at  the  time  he  committed  that  act?"  This  question  was 
objected  to  on  the  part  of  the  defendant  "because  the 
witness  held  the  confidential  relation  of  physician  and 
patient;  that  it  is  practically  impossible  to  eliminate  the 
position  in  which  he  stands  and  decide  upon  a  question .  in 
this  case,  and  the  question  put  is  in  this  case,  as  they  claim 
upon  the  facts  in  this  case,  and  therefore  that  the  testimony 
of  this  witness  was  incompetent  and  improper,"  The  objec- 
tion was  overruled,  and  the  witness  answered,  "  Sane."  It  is 
claimed  that  this  question  and  answer  were  incompetent 
under  section  834  of  the  Code,  which  provides  as  follows : 
"  A  person  duly  authorized  to  practice  physic  or  surgery 
shall  not  be  allowed  to  disclose  any  information  which  he 
acquired  in  attending  a  patient  in  a  professional  capacity  and 
which  was  necessary  to  enable  him  to  act  in  that  capacity." 
When  a  party  seeks  to  exclude  evidence  under  this  section 
the  burden  is  upon  him  to  bring  the  case  within  its  purview. 
He  must  make  it  appear,  if  it  does  not  otherwise  appear,  that 
the  information  which  he  seeks  to  exclude  was  such  as  the 
witness  acquired  in  attending  the  patient  in  a  professional 
capacity  not  only,  but  he  must  also  show  that  it  was  such  as 
was  necessary  to  enable  him  to  act  in  that  capacity.  (Adding' 
ton  V.  ^tna  Life  Tm.  Co,^  77  N.  Y.  564.)  Here  there  was 
no  proof  that  the  defendant  was  at  any  time  sick  during  the 
six  months  in  which  the  witness  was  the  jail  physician,  or 
that  the  witness  ever  attended  or  prescribed  for  him  as  a 
physician,  or  that  he  derived  any  of  the  information  upon 
which  the  question  or  answer  thereto  could  be  based  while 
attending:  him  as  a  physician.  It  was  assumed  by  the  defend- 
ant's counsel,  and  by  the  court,  that  the  mere  fact  that  the 
witness  was  the  jail  physician  created  the  relation  of  patient 
and  physician  between  him  and  the  defendant,  and  that  the 
mere  existence  of  that  relation  was  sufficient  to  exclude 
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evidence.  Bat  the  assumption  by  the  court  was  beneficial 
rather  than  harmful  to  the  defendant.  It  restricted  the 
examination  of  the  witness,  and  embarrassed  him  in  giving 
his  evidence.  An  erroneous  ruling  in  defendant's  favor  could 
not  render  incompetent  evidence  which  in  its  nature  was  com- 
petent, and  the  case  is  like  that  of  a  correct  decision  made  by 
a  judge  under  a  misconception  of  the  law.  It  does  not  appear 
and  cannot  be  inferred  that  the  defendant,  in  consequence  of 
this  erroneous  assumption,  omitted  to  prove  anything  which 
he  otherwise  could  or  would  have  proved.  The  inquiry 
related  to  the  condition  of  the  defendant's  mind  at  the 
time  of  the  commission  of  the  erime,  about  eleven  months 
befbre  the  trial,  and  not  to  anything  which  occurred  or 
appeared  during  the  time  he  was  confined  in  the  jail ; 
and  the  witness  was  not  asked  to  testify  as  to  the  moutal 
condition  of  the  defendant  while  in  the  jail,  or  to  disclose  any 
information  he  acquired  while  lie  waa  there.  He  did  not,  in 
fact,  disclose  any  such  information,  and  it  is  utterly  impossible 
for  us  to  perceive  how  the  evidence  of  the  witness  could  have 
been  excluded  under  that  section.  It  is  true  he  said  it  wad 
very  questionable  whether  he  could  exclude,  in  answering  the 
hypothetical  question,  tlie  knowledge  which  he  had  obtained 
of  the  defendant  while  in  the  jail,  and  that  he  was  unwilling 
to  say,  in  giving  his  opinion  as  co  the  condition  of  the  defend- 
ant's mind  at  the  time  of  the  commission  of  the  crime,  that 
he  could  eliminate  from  his  mind  such  knowledge.  But  he 
nowhere  in  his  evidence  intimated  that  he  had  any  knowledge 
which  he  had  obtained  from  the  prisoner  while  attending  him 
in  a  professional  capacity,  or  that  he  had  received  any  inform- 
ation whatever  from  him  which  was  necessary  to  enable  him 
to  attend  him  as  a  physician,  or  that  he  ever  prescribed  for 
him  as  a  physician. 

The  hypothetical  question  was,  therefore,  in  any  view 
of  the  case,  a  competent  question  to  put.  It  does  not 
appear  that,  in  answering  it,  the  witness  took  into  con- 
sideration any  improper  elements,  and  if  he  was  influ- 
enced by  the  knowledge  he  acquired  of  the  defendant  by 
SioiRLS— Vol.  LXI.        39 
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seeing  him  in  jail,  that  circun^stance  did  not  render  the  evi- 
<lenee  incompetent.  He  was  not  bound  to  eliminate  from  his 
mind  that  knowledge  in  answering  the  question,  and  even  if 
he  could  not,  that  did  not  render  his  answer  incompetent.  A 
proper  question  having  been  put  and  answered,  the  court  warf 
Jiot,  upon  anything  appearing  in  the  record,  bound  to  strike  it 
^>ut.  The  objection,  therefore,  to  the  evidence  given  by 
Dr.  Bassett  and  the  rulings  of  the  court  in  reference  thereto, 
present  no  error  requiring  the  reversal  of  this  judgment* 

The  object  of  the  section  referred  to  was  to  prevent  the  dis- 
"closure  by  a  physician  of  his  patient's  ailments  and  infirmities, 
•and  it  may  be  queried  whether  it  makes  him  incompetent  to 
testify  that  his  patient  was  free  from  disease  ot  any  kind ; 
and  was  not  Dr.  Bassett,  therefore,  competent  under  any  view 
of  the  case,  to  testify  that  the  defendant  was  not  insane,  but 
«ane  i  And  when  the^  defendant  called  experts,  who  had 
examined  him,  to  testify  as  to  his  mental  condition  and  to  show 
that  ne  was  insane,  did  he  not  waive  his  privilege  under'  the 
jsection  referred  to  and  throw  open  the  inquiry  as  to  his  mental 
<3ondition  ?  In  other  words,  can  a  party  himself  irpon  a  trial 
expose  his  ailments  and  make  them  the  subject  of  inquiry, 
and  then  object  that  his  physician  shall  tell  anything  he  knows 
about  them  ?  We  do  not  deenl  it  important  to  answer  these 
questions  at  this  time,  and  leave  them  to  be  solved  when  the 
•exigencies  of  some  future  case  may  require  it. 

The  defendant's  wife  was  called  as  a  witness  in  his  behalf 
and  testified,  among  other  things,  that  the  night  before  the 
commission  of  the  crime  the  defendant  came  home  at  nine 
o^clock,  sick  at  his  stomach,  and  with  a  severe  headache;  that 
he  undressed  and  went  to  bed  and  that  she  put  a  board  at  the 
foot  of  the  bed  so  that  he  could  press  his  feet  against  it  while 
his  head  would  be  against  the  headboard,  and  that  he  lay  there 
for  hours.  On  her  cross-examination  her  attention  was  called 
to  a  time  when  the  district  attorney  and  one  Merrills  were 
present  with  her  at  the  court  house,  and  she  recollected  having 
a  conversation  there.  She  was  then  asked  questions  and  gave 
answers  as  follows  :  "  Did  you  say  to  Mr.  Barber  (the  district 
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attorney),  in  the  presence  of  Mr.  Merrills  that  you  bad  never 
seen  anything  strange  or  unusual  in  John's  conduct  ? "  A.  "  I 
don't  remember  of  saying  so."  Q.  *'  And  that  he  was  not 
Affected  by  the  ball  play  ? "  A.  "  I  never  said  so."  Q.  "And 
that  he  went  to  sleep  as  usual  the  night  before  the  homicide, 
and  ate  as  usual?  "  A.  "No,  sir,  I  did  not  say  that  as  I 
remember,  because  it  is  not  true  ;  I  don't  remember  of  saying 
it"  Her  attention  was  then  called  to  another  occasion,  the 
day  after  the  commission  of  the  crime,  when  the  district 
attorney,  Mr.  Fairchild  and  Mr.  Sweet  were  present,  and  she 
was  asked  questions  and  gave  answers  as  follows  :  Q.  "  Did 
you  say  then  to  the  district  attorney  in  the  presence  of 
Mr.  Fairchild  and  Mr.  Sweet  that  you  had  never  seen  anything 
strange  or  unusual  in  John's  conduct  ? "  A.  "  I  do  not  think 
I  said  so."  Q.  "That  he  went  to  bed  as  usual  the  night 
before  ? "  A.  "  I  did  not  say  so,  for  it  was  not  true."  Q.  "  You 
deny  now  that  you  said  to  Mr.  Barber  that  he  went  to  bed  the 
night  before  and  slept  as  usual  ? "  A.  "  I  don't  remember 
talking  to  Mr.  Barber  the  next  day ;  I  remember  talking  to 
him  in  his  oBBce  in  January."  Q.  "  Did  you  say  that  to  him 
there?"  A.  "No,  I  don't  believe  I  did."  Q.  "  You  didn't 
flay  anything  of  the  kind?"  A.  "I  don't  believe  I  said  so 
at  all."  Mr.  Sweet  was  subsequently  called  and  testified 
that  on  the  occasion  referred  to  on  the  cross-examination  of 
Mrs.  Schuyler,  when  he,  Fairchild  and  the  district  attorney 
were  present,  the  day  after  the  commission  of  the  crime,  she 
stated  that  she  never  saw  anything  peculiar  in  her  husband 
before  that  time,  and  he  was  asked  this :  Q.  "  Did  she  say 
that  the  evening  before  he  came  home,  he  went  to  bed  as  usual, 
and  slept  all  night,  so  far  as  she  knew?"  And  he  answered, 
"yes,  sir;  she  did."  This  question  and  answer  were  not 
objected  to.  Subsequently  Fairchild  was  called  as  a  witness, 
and  his  attention  being  called  to  the  interview  with  Mrs. 
Schuyler,  the  day  after  the  homicide,  he  was  asked  this  ques- 
tion by  the  district  attorney :  "  Did  she  there  say  to  us  that 
Mr.  Schuyler  went  to  bed  about  nine  p.  m.  the  preceding 
evening  in  his  usually  halthy  condition  and  slept  all  night,  so 
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far  as  she  knew  ? "  This  was  objected  to  by  the  defendant  aa 
improper  and  incompetent,  and  that  there  was  no  groand  laid 
for  the  contradiction  of  Mrs.  Schuyler,  and  any  statements 
she  then  made  could  not  be  binding  upon  or  used  against  the 
defendant.  The  objection  was  overruled,  and  the  witness 
answered  ^^  She  did."  Merrills  was  called  as  a  witness  and  his 
attention  being  directed  to  the  interview  with  Mrs.  Schuyler 
when  the  district  attorney  was  present,  was  asked  this  ques- 
tion: "Did  she  say  to  me  (the  district  attorney),  in  your 
presence  on  that  day  that  she  had  never  seen  anything  strange 
or  unusual  in  John's  conduct?"  This  was  objected  to  by 
the  defendant's  counsel  as  incompetent  and  improper.  The 
objection  was  overruled  and  the  witness  answered  :  "  I  think 
she  said  she  had  not,  more  than  he  had  headaches  once  in  a. 
while,  she  spoke  about  tliat."  He  was  then  asked  this  ques 
tion :  "  Did  she  say  that  he  went  to  bed  and  slept  as  usual  the 
night  before  the  homicide,"  and  he  answered,  "  I  think  she 
did."  In  the  examination  of  these  witnesses,  Sweet,  Fairchild 
and  Merrills,  no  error  was  committed.  The  evidence  was 
given  merely  for  the  purpose  of  contradicting  and  discredit- 
ing Mrs.  Schuyler.  She  had  testified  on  her  direct-examination 
that  the  defendant  came  home  the  night  before  the  crime^ 
sick ;  that  he  undressed  and  went  to  bed  and  that  she  put  a 
board  at  the  foot  of  the  bed  so  that  he  could  press  his  feet 
against  it  with  his  head  against  the  head-board,  and  that  he  lay^ 
there  for  hours.  The  purpose  of  the  district  attorney  was  to- 
show  that  she  had  made  statements  out  of  court  at  variance 
with  this  evidence,  and  the  object  of  her  cross-examination 
was  to  show  that  she  had  stated  out  of  court  that,  instead  of 
going  to  bed  in  that  unusual  manner,  he  went  to  bed  as 
usual  the  night  before  and  slept  as  usual.  After  she  had 
substantially  denied  making  such  statements  or  any  state- 
ments of  that  kind,  these  witnesses  were  called  for  the 
purpose  of  contradicting  her,  and  we  think  no  error  was 
committed  in  receiving  their  evidence.  That  evidence  went 
no  further  than  her  examination  fairly  justified,  and  it  was  a 
proper  contradiction  of  what  she  had  testified  to. 
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Upon  the  whole  case  we  do  not  believe  that  any  error  was 
<sommitted  upon  the  trial  prejadicial  to  the  defendant^  and  the 
judgment  should  be  affirmed. 

Kapallo,  J.  (dissenting).  The  deceased  was  a  daughter  of  the 
prisoner  and  his  wife,  Minnie  Schuyler,  and  was  about  three 
years  of  age.  Evidence  was  given  on  the  part  of  the  prisoner 
that  he  had  resided  at  Morris  for  four  or  five  years  and  was  a 
quiet,  peaceable  and  gentlemanly  man.  This  was  not  contro- 
verted by  the  prosecution.  It  appeared  by  the  evidence  of 
Minnie  Schuyler,  the  mother  of  the  deceased,  that  on  the 
morning  of  the  second  of  July,  on  leaving  his  home  for  his 
place  of  business,  which  was  near  by,  he  kissed  her  and  his 
two  children,  as  was  his  custom,  and  that  he  was  always  kind 
to  the  children,  and  particularly  to  Amy,  for  whom  be  showed 
partiality.  When  he  went  away  his  wife  asked  him  to  bring 
home  some  berries. 

The  evidence  on  the  part  of  the  prosecution  showed  that  he 
did  not  retuiHtuntil  about  two  o'clock  in  the  afternoon,  which 
was  much  later  than  his  usual  hour  for  dinner ;  that  an  alter- 
cation immediately  ensued  between  him  and  his  wife,  which 
was  followed  by  them  throwing  dishes  at  each  other ;  that  he 
then  struck  her  and  she  ran  out  into  the  yard  through  the 
wood-?hed  which  was  in  the  rear  of  the  house,  he  following 
her.  Their  next  door  neighbor.  Sweet,  saw  the  affray  through 
the  window  and  cried  out  to  him  "John,  hold  on."  As  he 
spoke  the  prisoner  looked  up  at  the  witness,  and  Mrs.  Schuyler 
ran  out  of  the  wood-shed  door,  the  prisoner  right  after  her ; 
as  he  came  out  of  the  door  he  said  to  witness  "this  is  a  family 
affair  and  neighbors  need  not  interfere ; "  witness  then  reproved 
him  for  striking  his  wife ;  the  prisoner  denied  that  he  had 
done  so ;  the  witness  repeated  the  charge,  and  the  prisoner 
again  denied  it ;  Mrs.  Schuyler  then  spoke  and  said,  "  John, 
you  lie,  you  Jdid  strike  me,"  and  she  pointed  to  blood  upon 
her  face ;  witness  then  turned  away  and  the  next  thing  he  saw 
.was  Schuyler  going  back  into  his  house ;  he  went  a  few  steps 
and  came  out  again  ;   she,  Mrs.  Schuyler,  was  then  going 
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away  from  the  wood-shed  door  towards  the  road  and  the  pris- 
oner asked  her  whether  she  was  going  to  take  care  of  those 
young  ones,  and  she  said  "  no,  I  am  not ; "  other  witnesses 
said  her  reply  was  "  no,  1  am  not,  while  you  are  here ; "  he 
then  turned  back  and  entered  the  wood  shed  door  out  of 
Sweet's  sight,  and  the  next  thing  Sweet  saw  was  the  prisoner 
coming  out  of  the  wood-shed  door  holding  the  child  by  both 
its  ankles,  head  down,  and  he  struck  its  head  three  times  on  a 
large  wooden  block  which  stood  near  the  wood-shed. 

The  mother,  Sweet  and  several  neighbors,  who  had  been 
attracted  by  tlie  fracas,  were  then  in  sight,  and  their  testimony 
substantially  agrees  with  that  of  Sweet.  There  was  no  claim 
that  the  prisoner  was  intoxicated.  As  he  dashed  the  child's 
head  against  the  block  he  exclaimed:  "See  here."  The 
space  of  time  which  elapsed  between  the  prisoner  entering- 
the  door  of  the  wood-shed  and  reappearing  with  the  child  was 
very  brief.  Sweet  testified  that  it  was  not  more  than  four 
or  five  seconds,  and  this  was  not  controverted.  It  all  hap- 
pened while  the  wife  was  walking  from  the  w©od-shed  door 
toward  the  road,  and  she  had  gone  but  a  short  distance  when 
the  child  was  killed.  After  having  killed  his  child  he  laid 
the  body  down  by  the  block  and  walked  to  the  front  of  the 
house,  then  turned  back  and  took  the  body  in  his  arms  and 
carried  it  into  the  house,  laid  it  on  a  lounge  and  then  went  to 
the  front  of  the  house  and  said  that  he  had  killed  the  baby 
and  expected  to  hang  for  it.  He  asked  some  one  to  go  in  and 
close  its  eyes  and  mouth  and  to  look  after  the  younger  baby, 
and  proceeded  toward  the  village.  Meeting  Mr.  Gardner,  a 
deputy  sheriff,  he  surrendered  himself,  and  said  to  him  that 
he  had  killed  his  child,  and  that  it  would  not  have  happened 
but  for  the  neighbors.  He  was  taken  to  a  hotel,  where  he 
remained  in  custody  several  hours  while  the  papers  for  his 
commitment  were  being  prepared.  During  this  time  he  con- 
versed with  several  persons,  and  he  was  afterwards  conveyed 
by  wagon,  in  charge  of  Gardner  and  Mr.  Taylor,  a  former 
deputy  sheriff,  to  the  jail,  twenty-two  miles  distant,  occupy- 
ing about  four  hours  in  the  trip.     His  declarations  to  these 
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witnesses,  as  well  as  to  those  with  whom  he  conversed  at  the 
hotel,  were  put  in  evidence  by  the  prosecution. 

At  the  hotel  he  said  to  Hall :  ^^  I  have  killed  my  child  and 
expect  to  hang  for  it."  He  began  crying  and  lamenting, 
saying:  "I  have  killed  that  dear  child,  and  the  child  was  not 
to  blame."  "My  poor  little  Amy;  I  have  killed  my  child, 
my  poor  little  innocent  child  ; "  that  his  temper  got  the  best 
of  him.  To  Dr.  Hall  he  said  :  "  They  say  1  have  killed  my 
child ;  is  she  dead  ? "  He  also  said  if  it  had  not  been  for 
Sweet  it  would  not  have  happened.  Ralph  Murdock,  who* 
appears  to  have  been  an  intimate  friend  of  the  prisoner,  came 
to  see  Iiim  at  the  hotel,  and  the  prisoner  put  his  arms  around 
his  neck  and  said :  "  Ralph,  don't  be  down  on  me  for  this ;  it 
was  done  in  a  passion,  and  what's  done  can't  be  undone ;"  and 
repeated :  "  It  was  a  sad,  sad  caper ; "  and  later  on  he  said  that 
Sweet  caused  it.  AVhen  told  that  he  would  not  be  tried 
before  January,  he  expressed  regret  that  he  would  have  to 
wait  so  long.  In  the  wagon  he  sat  with  Taylor  on  the  back 
seat,  and  was  handcuffed  to  him.  He  was  sobbing  and  crying 
and  repeatedly  exclaiming,  "  Is  it  possible  that  I  have  killed 
that  poor  little  child?"  Taylor  testified  that  the  prisoner 
slept  on  the  way,  or  seemed  to  be  asleep,  and  would  start  up 
occasionally  and  speak  of  his  child  every  time  he  roused  up, 
and  moan  :  "  Oh,  my  poor  little  child." 

Minnie  Schuyler,  the  wife  of  the  prisoner,  was  called  for 
the  defense,  and  related  the  origin  of  the  quarrel  with  her 
husband  on  the  occasion  in  question.  She  testified  that  when 
he  came  home  to  dinner  she  stood  in  the  front  door,  and  he 
came  along  swinging  his  pail  in  such  a  manner  that  she 
thought  he  had  no  berries  in  it  (in  which  she  proved  to  have 
been  mistaken),  and  she  reproached  him  with  being  so  late 
and  keeping  her  waiting  at  a  time  of  day  when  she  had  so 
much  to  do.  An  angry  altercation  then  ensued.  She  says 
he  looked  so  strange,  so  funny,  that  she  accused  him  of  having 
been  drinking,  which  he  denied.  He  sat  down  and  she  told 
him  to  help  himself  to  the  dinner.  He  looked  very  staring, 
eyes  glassy,  very  pale  and  lips  blue.     She  made  some  remark. 
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he  picked  up  a  cup  and  saucer  and  threw  it,  and  she  picked  up 
a  saucer  and  threw  it  at  him,  and  he  then  grabbed  her.  She 
told  him  not  to  talk  so  loud  as  the  neighbors  would  hear,  and 
he  shut  down  the  window.  She  ran  into  the  back  room 
and  he  struck  her  and  she  fell.  Then  Sweet  spoke  to  him, 
and  she  relates  the  rest  according  to  the  testimony  of  the 
witnesses  for  the  prosecution.  She  says  that  she  told  him 
twice  that  he  lied,  and  that  she  spoke  unkindly  to  him,  very 
unkindly.  She  was  asked  whether  from  what  she  saw  of  him 
then  and  heard  him  say  she  believed  that  he  was  rational  or 
irrational  then,  but  on  objection  by  the  prosecution  the  ques- 
tion was  excluded.  The  witnesses  for  the  prosecution  describe 
him  as  having  looked  very  pale  at  the  time  of  the  commission 
of  the  crime. 

The  evidence  on  the  part  of  the  defense  to  sustain  the  plea 
of  insanity  was  to  the  effect  that  when  he  was  eleven  years  of 
age  (he  was  twenty-seven  at  the  time  of  the  killing)  he  had  a 
Bun-stroke,  from  the  effect  of  which  he  was  confined  to  his 
bed  for  several  days ;  that  he  had  been  a  weakly  child  from 
his  birth,  and  was  troubled  generally  with  costiveness ;  that 
he  had  been  beaten  on  the  head  with  stones;  that  he  had 
been  brought  home  insensible  from  other  injuries ;  that  there 
were  some  depressions  in  his  skull ;  that  ever  since  the  sun- 
stroke he  had  suffered  severe  headaches  which  caused  him  to 
manifest  great  pain,  accompanied  and  followed  by  pallor; 
that  a  week  or  ten  days  before  the  homicide,  in  playing  ball, 
he  had  violently  butted  his  head  against  that  of  another 
))erson  and  was  thereby  felled  to  the  ground  with  much  force ; 
that  from  that  time  to  the  second  of  July  he  complained  of 
severe  headaches,  and  his  wife  testified  that  on  the  night 
before  the  homicide  on  retiring  he  complained  of  a  severe 
headache,  and  when  he  retired  she  procured  for  him  a  board 
against  which  he  pressed  his  feet  while  he  pressed  his  head 
against  the  head  board  of  the  bed,  and  lay  thus  for  several 
hours.  She  describes  these  headaches  as  very  violent,  and 
his  actions  as  strange  while  he  was  suffering  from  them.  On 
tlie  morning  of  the  day  of  the  homicide,  which  was  a  hot  day, 
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he  worked  for  a  considerable  time  hoeing  in  the  garden,  in 
the  sun,  wearing  a  black  skull  cap.  Afterwards,  during  the 
morning,  he  had  a  heated  discussion  on  polities  with  a 
neighbor,  in  which  he  became  much  excited,  and  was  in  this 
condition  when  he  came  home,  and  was  received  by  his  wife 
in  the  manner  which  she  described.  There  was  a  great  deal 
of  testimony  on  these  and  other  points  and  on  the  part  of 
the  defense,  five  physicians,  Drs.  Hall,  Pilgrim,  Crane,  Hills 
and  McClellan,  testified,  four  of  them,  in  answer  to  a  hypo- 
thetical question,  detailing  facts  in  evidence,  and  which  was  not 
objected  to  by  the  prosecution  as  assuming  any  fact  not  in 
evidence,  and  Dr.  Hall  testifying  from  what  he  saw  on  the 
day  of  the  homicide,  that,  in  their  opinion,  he  was  insane  at 
the  time  of  the  commission  of  the  act,  two  of  them  saying 
they  had  no  doubt  about  it.  Three  of  these  physicians  were 
acquainted  with  the  prisoner,  and  had  seen  him  frequently  at 
his  residence,  but  they  agreed  that  when  they  saw  him,  after 
his  arrest,  he  was  sane,  their  theory  being  that  his  brain  was 
diseased  in  a  manner  liable  to  develope  into  insanity  under 
peculiar  excitement,  and  Dr.  Hall  expressing  the  opinion,  on 
cross-examination,  that  he  was  delirious  at  the  time  of  the 
homicide.  This  evidence  was  met  by  the  prosecution  by 
the  testimony  of  four  physicians  who  had  never  seen  the 
prisoner  until  after  he  had  been  confined  in  the  jail,  and  who, 
in  answer  to  a  hypothetical  question  framed  by  the  prosecu- 
tion, and  which  was  objected  to  by  the  defense  as  assuming 
facts  not  in  evidence,  and  omitting  facts  in  evidence,  expressed 
the  opinion  that  he  was  sane.  To  some  of  this  evidence 
exceptions  were  taken  by  the  defense  which  are  referred  to 
hereafter.  Exception  was  also  taken  to  the  admission  of 
evidence  as  to  the  declaration  of  the  mother  of  the  deceased 
for  the  purpose  of  impeaching  her  credibility,  which  is  also 
set  forth  in  detail. 

The  atrocity  of  the  act  committed  by  the  prisoner  was  such 
as  necessarily  to  excite  the  indignation  of  the  jury  as  well  as 
of  the  court,  but  its  unnatural  cliaracter,  in  view  of  the  pre- 
vious character  of  the  man  as  a  quiet  and  peacable  person,  and 
SioKELs — Vol,  LXI.      40 
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of  his  affection  for  his  child  render  it  difficult,  if  not  impossible, 
to  conceive  that  he  could  have  been,  at  the  time,  90  far  in 
possession  of  his  faculties  as  to  be  capable  of  the  deliberation 
which,  by  our  statute,  is  made  an  essential  element  of  the 
crime  of  murder  in  the  first  degree. 

.  There  was  undoubtedly  sufficient  evidence  of  the  intent  to 
kill,  and  sufficient  also  to  satisfy  the  former  statutory  require- 
ment of  premeditation,  but  in  view  of  the  conceded  facts,  and 
of  the  position  taken  by  the  prosecution,  no  case  was  made 
for  the  submission  to  the  jury  of  the  question  of  deliberation 
The  evidence  as  well  as  the  claims  of  the  prosecuting  attorney 
rebut  the  idea  that  the  prisoner  deliberately  premeditated  and 
intended  the  death  oi  iiis  child  and  clearly  characterize  the 
act  as  one  of  momentary  frenzy  resulting  either  from  tempor- 
ary insanity,  or  anger  working  on  an  enfeebled  brain  to  such 
a  degree  as  to  render  tlie  patient  incapable  for  the  moment  of 
deUberating  or  exercising  his  reasoning  powers. 

His  conduct  and  exclamations  after  he  had  recovered  from 
his  paroxysm,  and  which  were  put  in  evidence  by  the  prose- 
cution, show  that  in  the  commission  of  the  act  he  did  violence 
to  his  own  nature  and  affections.  His  lamentations  over  the 
death  of  his  innocent  child,  the  manner  in  which  they  were 
expressed,  so  soon  after  the  commission  of  the  fearful  deed, 
his  anxiety  that  the  punishment  which  he  supposed  that  he 
merited  should  not  be  deferred,  all  show  (and  this  is  the  evi- 
dence on  the  part  of  the  prosecution)  that  he  was  not  himself- 
when  he  committed  the  act,  and  that  he  condemned  himself 
as  soon  as  he  returned  to  consciousness.  No  intoxication  is 
claimed  by  the  prosecution  or  could  be  claimed. 

The  claims  of  the  prosecution  on  the  trial,  as  shown  not 
only  by  the  examination  of  the  witnesses,  but  as  summarized 
in  the  charge  of  the  judge,  were  in  accordance  with  what  the 
prisoner  said  to  his  intimate  friend  Ralph  Murdock,  when  at 
the  hotel  after  the  arrest.  "  Ilalph,  don't  be  down  on  me  for 
this,  it  was  done  in  a  passion,  and  what's  done  can't  be 
undone."  The  learned  judge  in  charging  the  jury  stated 
the  claims  made  by  the  prosecution  and  the  defense.     The 
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defense  claimed  that  the  pallor  of  the  prisoner  was  one  of 
the  evidences  of  his  insanity.  The  judge  stated  to  the  jury 
that  it  was  claimed  by  the  prosecution  that  the  prisoner  at 
the  time  "  was  angry,  that  he  was  pale  from  anger,  that  the 
expression  of  his  eyes  and  his  demeanor  were  from  anger; 
that  all  the  symptoms  and  appearances  established  by  the  evi- 
dence in  the  case  were  the  symptoms  of  anger  rather  than 
those  of  insanity." 

Assuming  this  to  be  all  true  as  claimed  by  the  prosecution^ 
taken  in  connection  with  the  undisputed  testimony  of  Sweet, 
that  between  the  time  of  the  last  provocation,  which  appears 
to  have  incensed  the  prisoner,  when  he  re-entered  the  wood 
shed,  and  the  time  when  he  reappeared  holding  the  child  by 
its  ankles  and  dashing  its  head  upon  the  block,  not  more  than 
fourt)r  five  seconds  elapsed;  that  it  all  happened  while  his 
wife  was  walking  away  from  the  wood  shed  towards  the  road 
and  had  proceeded  but  a  very  short  distance,  that  the  prisoner 
was  pale  from  anger,  and  considering  these  circumstances  in 
connection  with  the  other  evidence  on  the  part  of  the  prosecu- 
tion, is  it  possible  to  say  that  the  evidence  was  such  as  to 
authorize  a  verdict  of  deliberation  and  premeditation  or  even 
the  submission  of  that  question  to  the  jury. 

A  man  pale  with  rage  seizes  on  the  instant  his  favorite 
child  of  tender  years,  and  publicly,  in  the  presence  of  his 
wife  and  neighbors,  brutally  dashes  its  head  against  a  block, 
and  immediately  afterwards  realizes  what  he  has  done,  invokes 
death  as  the  proper  punishment  for  his  crime,  and  pathetically 
laments  the  death  of  his  child  ;  and  this  a  man  of  ordinarily 
quiet  and  peacable  disposition.  If  these  facts  do  not  indicate 
temporary  insanity  in  a  person  whose  physical  condition  is 
such  as  to  render  him  susceptible  to  such  a  paroxysm,  they  at 
least  show  such  a  momentary  suspension  of  his  moral  faculties 
and  reasoning  powers  as  to  render  him,  for  the  time,  incapable 
of  that  deliberation  which  the  law  demands  that  the  prosecu- 
tion should  establish. 

But,  strtmge  to  say,  that  point  was  not  taken  on  the  part  of 
the  defense,  and  no  exception  raising  it  is  contained  in  the 
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case.  This  court  is,  consequently,  powerless  to  correct  any 
error  which  may  have  been  committed  in  that  regard ;  and 
although,  in  my  opinion,  a  conviction  of  murder  in  the  first 
degree  was  not  justified  under  the  conceded  facts,  and  the 
verdict  should  have  been  in  the  second  degree,  irrespective  of 
the  defense  of  insanity,  the  only  remedy  for  this  error  rests 
with  the  executive. 

With  regard  to  the  defense  of  insanity,  the  evidence  was 
such  as  would  have  justified  a  finding  either  way;  conse- 
quently the  verdict  of  the  jury  is  conclusive  upon  this  court, 
unless  some  of  the  exceptions  taken  by  the  defense  are  sus- 
tained. In  my  judgment,  under  the  circumstances  of  this 
case,  these  exceptions  should  be  considered  with  careful 
attention ;  not  because  there  is  anything  in  the  case  which 
should  incline  as  favorably  towards  the  prisoner,  but  because, 
in  my  judgment  at  least,  his  conviction  of  murder  in  the 
first  degree  is  not  warranted  by  the  present  statute,  and  if 
any  legal  ground  exists  for  having  him  retried  and  a  proper 
verdict  rendered,  it  should  be  made  available. 

One  of  the  four  physicians  examined  as  experts  on  the 
part  of  the  prosecution.  Dr.  Bassett,  was  the  physician 
employed  in  the  jail  where  the  prisoner  was  confined  after 
his  arrest  for  the  homicide,  and  it  was  his  duty  to  attend  and 
prescribe  for  the  prisoners  when  ill.  He  had  never  known 
the  prisoner  before,  and  did  not  know  his  antecedants,  upon 
which  the  physicians  called  by  the  defense  had  predicated 
their  opinion  that  the  prisoner's  brain  was  diseased.  Dr. 
Bassett  testified  that  he  had  been  for  forty-two  years  a  phy- 
sician and  surgeon,  and  had  examined  the  prisoner  while  in 
the  jail,  commencing  about  the  first  of  December  (six  months 
after  the  homicide),  and  had  kept  his  eye  on  the  case  ever 
since;  that  he  was  the  physician  of  the  jail,  appointed  in 
November,  and  had  acted  as  such  down  to  the  time  of  the 
trial ;  that  he  saw  to  the  prisoner  whenever  he  needed  it,  as 
he  did  to  the  other  prisoners  ;  that  he  assumed  the  obligation 
of  attending  to  those  patients  in  the  jail ;  that  the  prisoner 
was  one  of  them  whenever  he  required  attendance,  and  that 
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that  relation  stOl  existed.  Thereupon  the  prisoner's  counsel 
objected  to  any  testimony  of  the  witness,  and  the  court 
instructed  him  that  he  could  not  give  any  testimony  based 
upon  any  fact  that  he  learned  either  from  the  prisoner  or  in 
regard  to  him,  at  any  time  when  the  relation  of  patient  and 
physician  existed.  The  district  attorney  then  asked  the  fol- 
lowing question:  "Eliminating  from  your  answer  all  con- 
sideration of  any  evidence  that  you  obtained  as  to  hia 
condition  from  any  talk  with  him,  or  from  anything  that  you 
observed  in  him  whe7i  you  we7*e  attending  him  as  jail  phy- 
siciany  you  may  state .  w  he  sane  or  insane  ? "  The  question 
being  objected  to,  the  court  asked  the  witness :  '^Is  it  pos- 
sible for  you  to  eliminate  the  knowledge  you  have  obtained 
there  ?"  The  witness  answered,  "  It  is  very  questionable.'^ 
The  court  then  said :  "  I  guess  we  will  not  take  the  evidence ; 
I  don't  believe  he  can  do  it."  The  district  attorney  then 
asked  him  whether  he  could,  and  the  witness  answered  that 
he  was  not  willing  to  say  that  he  could  separate  the  two; 
that  it  intermingled  in  such  a  way  that  he  did  not  thhik  he 
could  sepaiate  them.  The  district  attorney  then  read  to  the 
witness  a  long  hypothetical  question  of  five  printed  pages, 
different  from  that  which  had  been  asked  of  the  witnesses  for 
the  defense,  and  asked  him  to  throw  out  of  the  case  every- 
thing except  the  facts  which  he  there  assumed  to  be  proved, 
and,  after  reading  the  question,  asked  the  witness :  "  Assuming 
those  facts  to  be  proved,  and  without  any  reference  to  any- 
thing except  those  stated,  was  this  man,  if  he  did  the  act, 
sane  or  insane  at  the  time  he  committed  that  act?" 

This  question  was  objected  to  on  the  ground  that  it  assumed 
facts  not  proved,  specifying  them.  Also  because  the  witness 
held  the  confidential  relation  of  physician  and  patient  and 
it  was  practically  impossible  to  eliminate  the  information 
obtained  in  that  relation. 

The  court  overruled  the  objection  and  allowed  the  question, 
and  the  witness  answered  "  sane."  Beying  cross-examined  the 
witness  stated  that  he  thought  it  was  a  practical  impossibility 
for  him  to  eliminate   from  his  own   mind  the  convictions 
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formed  as  the  physician  of  the  prisoner,  and  thns  answer  the 
hypothetical  question.  Being  reminded  that  he  had  answered 
it,  he  said  that  when  it  was  ruled  that  he  should  answei  he 
supposed  that  he  must  answer,  that  he  withdrew  his  answer 
and  did  not  wish  it  to  be  treated  as  an  answer.  Tlie  counsel 
for  the  prisoner  asked  the  court  to  strike  out  the  answer.  The 
district  attorney  objected,  and  the  court  held  that  it  could  not 
strike  out  the  answer  and  the  prisoners  counsel  excepted. 

I  think  the  substance  of  the  statement  of  the  witness  was 
that  it  was  impossible  for  him  to  answer  the  hypothetical 
question  without  being  influenced  in  his  answer  by  the  con- 
victions he  had  formed  while  attending  the  prisoner  as  his 
physician.  That  consequently  his  testimony  had  been  based  in 
part  upon  what  he  had  thus  learned,  and  that  when  this 
was  made  to  appear  by  the  cross-examination,  the  judge  erred 
in  holding  that  he  could  not  strike  out  the  answer  which  the 
witness  had  given,  as  he  supposed,  under  compulsion,  and  that 
the  court  not  only  had  the  power  to  strike  it  out,  but  ought 
to  have  done  so.  The  witness  was  the  most  experienced 
physician  examined  in  the  case,  and  his  testimony  must  have 
had  great  weight  with  the  jury. 

The  ruling  of  the  trial  judge  is  sought  to  be  sustained  on 
the  ground  that  it  was  not  distinctly  proved  that  the  witness 
had  attended  the  prisoner  as  liis  physician.  I  do  not  think 
that  this  is  a  fair  criticism.  There  was  no  suggestion,  even, 
upon  the  trial  of  any  such  ground.  If  there  had  been,  then 
the  proof  on  this  point  could  have  been  made  still  more 
explicit  than  it  was,  for  Dr.  Babbitt,  the  predecessor  of 
Dr.  Bassett,  as  jail  physician,  and  who  acted  as  such  during 
the  fii-st  five  months  of  the  prisoner's  confinement,  stated  that 
he  prescribed  for  the  prisoner  several  times,  and  like  others, 
considered  him  his  patient.  Dr.  Bassett  testified  that  he  saw 
to  the  prisoner  whenever  he  needed  it  as  he  did  to  the  other 
prisoners,  that  he  assumed  the  obligation  of  attending  those 
patients  in  the  jail,  and  the  prisoner  was  one  of  them,  when- 
ever he  required  attendance,  and  that  relation  still  existed. 
The  objection  was  placed  on  the  express  ground  that  the  con- 
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fidential  relation  of  patient  and  physician  existed  between  the 
prisoner  and  Dr.  Bassett  and  this  was  in  no  way  disputed,  but 
on  the  contrary  the  district  attorney  in  his  question  assumed  that 
ihat  relation  existed,  for  he  asked  the  witness  to  eliminate  from 
his  mind  information  obtained  by  Dr.  Bassett  while  he  was 
attending  him  as  physician,  and  the  court  also  assumed  and  held 
that  the  relation  had  been  sufficiently  proved,  first  by  exclud- 
ing the  examination  of  Dr.  Bassett,  and  next  by  asking  him 
whether  it  waa  possible  for  him  to  eliminate  the  knowledge 
then  obtained,  and  at  first  excluding  the  witness  on  the 
ground  that  the  court  did  not  believe  that  he  could  eliminate 
the  privileged  matter.  After  all  this  it  would  have  been  idle 
for  the  prisoner's  counsel  to  go  into  details  to  show  that 
Dr.  Bassett  had  attended  the  prisoner  as  his  physician,  a  fact 
which  appeared  to  be  conceded  by  court  and  counsel.  It 
would  be  very  unfair  to  deprive  the  prisoner  of  the  benefit 
of  his  objection  on  the  ground  that  he  had  not  been  suffi- 
ciently definite  in  his  proof  of  the  fact  thus  assumed  and  • 
conceded. 

I  think  there  was  also  error  in  the  admission  of  the  question 
to  George  W.  Fairchild,  a  newspaper  editor,  who  had  tes- 
tified that  he  went  with  the  district  attorney,  Mr.  Barber,  to 
Mr.  Sweet's  house  to  see  the  prisoner's  wife,  and  there  had  a  talk 
with  her  in  presence  of  Mr.  Sweet.  The  district  attorney  then 
asked  the  witness  the  following  question :  "  Did  she  then 
say  to  us  that  Mr.  Schuyler  went  to  bed  about  nine  p.  m.  the 
preceding  evening  in  his  usual  healthy  condition  and  slept 
all  night  as  far  as  she  knew  ?  The  prisoner's  counsel  objected 
to  the  question  as  improper,  incompetent,  and  that  no  ground 
had  been  laid  for  the  contradiction  of  Mrs.  Schuyler,  or  any 
statements  she  made  there,  and  that  they  could  not  be  bind- 
ing upon  or  used  as  evidence  against  the  prisoner.  The 
objection  was  overruled,  the  defendant  excepted  and  the 
witness  answered,  "She  did." 

I  think  this  exception  was  well  taken.  The  only  ground 
laid  for  the  question  as  a  contradiction  was  in  the  question  to 
Mrs.  Schuyler,  "  Did  you  say  to  Mr.  Barber,  in  the  presence 
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of  Mr.  Fairchild  and  Mr.  Sweet,  that  he  went  to  bed  as  usual 
the  night  before,"  to  which  she  male  a  negative  answer. 

A  contradiction  of  that  answer  would  not  have  been  very 
material,  but  the  statement,  as  testified  to  by  the  witness,  and 
as  recited  in  the  question,  was  a  very  material  contradiction 
and  entirely  different  from  that  as  to  which  she  had  been* 
asked  on  her  cross-examination.  She  had  testified  to  his' 
severe  headache  that  night  and  her  arranging  a  board  against 
which  to  brace  himself  so  as  to  press  his  head  against  the 
head-board  of  the  bed,  and  other  facts  quite  inconsistent  with 
his  then  being  in  liis  usual  health,  and  she  had  not  been  asked 
as  to  any  statement  in  regard  to  the  state  of  his  health  when 
he  went  to  bed. 

The  prisoner's  wife  was  a  very  important  witness  in  his 
behalf,  and  many  facts  depended  upon  her  testimony  alone. 
Any  impeachment  of  her  credibility  was,  therefore,  highly 
prejudicial  to  the  defense. 

For  the  errors  pointed  out  I  think  there  should  be  a  new 
trial  on  which  the  defijree  of  the  crime  may  be  considered. 

All  concur  for  affirmance  except  Rapallo,  J.,  who  reads 
for  reversal,  and  Andrews,  J.,  dissenting 

Judgment  atBrmed. 
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The  People  of  the  State  of  New    York,   Respondent,  v. 

Charles  Kiblkk,  Appellant.  \^.J2S» 

Under  the  act  of  1885  (Chap.  183,  Laws  of  1885,  as  amended  by  Chap.       iiS^] 
458  of  that  year),  prohibiting  the  sale  of  adulterated  milk;  and  making 
the  violation  of  the  prohibition  a  misdemeanor,  criminal  knowledge  or 
intent  forms  no  element  of  the  offense. 

All  that  is  requisite  to  establish  the  offense  is  to  show  a  sale  of  milk 
falling  below  the  standard  fixed  by  the  act  and  coming  within  its 
definition  of  adulterated  milk. 

If  the  sale  was  of  skimmed  milk,  and  if  such  sale  is  within  the  exception 
of  the  statute  {\\&  to  which  qucei^e),  this  is  matter  of  defense. 

The  act  as  thus  construed  is  constitutional 

(Argued  June  13, 188  r;  decided  July  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22,  18S6,  which  affirmed  a  judgment  of  the 
Court  of  Sessions  in  and  for  the  county  of  Erie,  entered  upon 
a  verdict  convicting  defendant  of  a  misdemeanor. 

The  nature  of  the  oJBFense  and  the  material  facts  are  stated 
in  the  opinion. 

Giles  K  Stilwell  for  appellant.  To  make  an  act  criminal 
the  intent  must  concur  with  the  act.  (7  T.  E.  609;  14 
14  Gray,  65-67 ;  Bishop  on  Stat.  Crimes,  231 ;  7  Humph. 
148  ;  7  B.  Monroe,  247 ;  23  W.  Dig.  364.)  An  honest  mistake 
or  ignorance,  not  connected  with  criminal  carelessness  ox  neg- 
ligence or  even  less  than  criminal,  a  mistake  or  ignorance 
which  no  reasonable  care  or  caution  would  have  avoided  does, 
under  any  humane  law,  constitute  a  defense  and  authorize  a 
submission  to  a  jury  as  to  the  guilt  or  innocence  of  the 
accused.     {People  v.  Kerin^  23  W.  Dig.  364.) 

William  P.    Q^iin   for  respondent.     The    people   were 

simply  bound  to  prove  that  the  milk  was  below  the  standard 

fixed  by  the  statute.     {People  v.    Cipperly,  37  Hun,  323 ; 

Comm.   V.   Keenan^   139   Mass.    195.)    If  milk  below  the 
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standard  was  actually  sold,  the  care  or  precaution  taken  by  the 
appellant  in  his  business  could  be  no  defense  under  this 
statute.  (People  v.  Schaeferj  41  Hun,  25;  People  v. 
Mahaney^  id.  28 ;  People  v.  NcbU,  1  N.  Y.  Or.  R.  459 ; 
People  V.  Storm,  G.  T.,  2d  Dept;  People  v.  fli'ff,  id.  1st 
Dept.;  U.  S.  v.  Bayardy  16  Fed.  R.  384 ;  Gomm.  v.  Faa^en^ 
9  Allen,  489 ;  Comm,  v.  Smithy  103  Mass.  444 ;  Gomm,  v. 
Wentworthy  118  id.  441,  Comm.  v.  EvanSy  132  id.  11; 
Comm.  V.  Keenany  189  id.  195;  FarreU  v.  Statey  30 
Am.  R.  617-620,  n.;  88  Alb.  Law  J.,  79,  January  2,  1886 ; 
19  id.  84:  Wharton's  Or.  Law,  §  88.)  The  authorities  cited 
fully  sustain  the  constitutionality  of  the  section  without 
knowledge  and  intent  as  elements  of  its  violation.  {People 
V.  Arenabergy  103  N.  Y.  899  ;  State  v.  Smythy  14  R.  L  100 ; 
State  V.  Newtorty  45  N.  J.  469.)  It  was  unnecessary  for  the 
people  to  prove  the  cause  of  the  milk  being  below  the  standard. 
{Fleming  v.  PeopUy  27  N.  Y.  334 ;  Schwab  v.  People,  4  Hun, 
523  ;  Harrison  v.  Whitey  81  N.  Y.  532.) 

Finch,  J.  The  appellant  was  convicted  of  selling  adulterated 
milk  under  the  provisions  of  chapter  183  of  the  Laws  of  1885, 
as  amended  by  chapter  458  of  that  year.  Section  1  provides 
that  "no  person  or  persons  shall  sell  or  exchange  or  expose  for 
sale  or  exchange  any  unclean,  impure,  unhealthy,  adulterated 
or  unwholesome  milk."  It  was  proved  that  one  Vandenburg, 
on  August  25,  1885,  purchased  at  defendant's  store  one  pint 
of  milk  which  was  shown,  by  a  chemical  analysis,  to  have 
<5ontained  89.04  per  cent  of  fluids  and  7.78  per  cent  of  milk 
iSolids,  and  so,  falling  below  the  standard  fixed  by  the  act, 
came  within  its  definition  of  adulterated  milk.  There  was  no 
dispute  about  these  facts,  but  the  contention  of  the  defendant  is, 
that  he  was  not  allowed  to  show  an  absence  of  criminal  intent, 
or  go  to  the  jury  upon  the  question  whether  it  existed,  but  was 
condemned  under  a  charge  which  made  his  intent  totally 
immaterial,  and  his  guilt  consist  in  having  sold  the  adulterated 
article  whether  he  knew  it  or  not,  and  however  carefully  he 
had  sought  to  keep  on  hand  and  sell  the  genuine  article.    As 
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the  law  stands,  knowledge  or  intention  forms  no  element  of  the 
offense.  The  act  alone,  irrespective  of  its  motive,  constitutes 
the  crime.  That  conclusion  was  necessarily  involved  in  our 
decision  of  People  v.  Oipperly  (101  N.  Y.  634: ;  87  Hun, 
323).  On  the  trial  of  that  case  the  question  was  directly  pre- 
sented. While  the  principal  defense  was  the  invalidity  of  the 
statute  upon  constitutional  grounds,  and  that  branch  of  the  con- 
test dwarfed  all  others  in  the  discussion,  it  was,  nevertheless, 
true  that  the  defendant,  by  offers  of  evidence  and  exceptions 
to  rulings  and  to  the  charge,  insisted  that  there  could  be  no 
conviction  without  proof  of  a  criminal  intent,  and  that  he 
should  be  permitted  to  establish  an  innocent  purpose.  The 
point  was  presented  at  General  Term.  If  well  taken,  it  was 
gi'ound  for  a  reversal,  but  while  that  tribunal  disagreed  upon 
the  constitutional  question,  it  indicated  no  doubt  about  the 
other.  The  majority,  who  thought  the  law  invalid,  construed 
it  as  requiring  a  conviction  upon  proof  of  the  sale  of  milk 
below  the  standard  "  right  or  wrong  "  and  said  expressly  that 
"  the  testimony  that  tended  to  show  that  he  was  careful,  honest 
and  innocent  in  this  transaction,  ought  to  have  been  considered, 
and  if  believed  ought  to  have  resulted  in  his  acquittal ;  but 
under  this  statute  such  evidence  can  have  no  weight."  The 
justice  who  dissented  held  that  the  law  was  constitutional  and 
the  conviction  should  be  affirmed ;  a  conclusion  which  he  could 
not  have  reached  if  the  question  of  intent  had  been  erroneously 
excluded.  That  dissenting  opinion  we  adopted  on  the  appeal 
to  this  court  and,  reversing  the  General  Term,  affirmed  the 
conviction.  The  wisdom  or  prudence  of  the  law  is  not  here 
in  question.  If  there  was  any  reasonable  ground  to  doubt 
its  meaning  in  the  face  of  its  plain  language,  that  doubt  was 
largely  founded  upon  a  possible  inference  from  the  terms  of 
section  14  of  the  act  of  18S4  (Chap.  202),  which  made  the 
prohibited  omissions  or  commissions  ^'  presumptive  evidence 
of  a  wilful  intent"  to  violate  the  different  provisions.  It 
was  argued  that  if  intent  was  immaterial  the  presumption 
raised  was  needless.    But  in  the  amendment  of  1885  that 
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provision  was  omitted,  and  section  17  (Chap.  458)  enacted 
that  tlie  simple  omission  of  things  directed,  or  commis- 
sion of  things  prohibited,  should  be  evidence  of  the  vio- 
lation of  the  act,  and  was  in  force  when  the  defendant 
made  the  sale  for  which  he  was  convicted.  There  remains 
no  reasonable  doubt  of  tlie  legislative  meaning  and  the  con- 
stitutional power  to  so  enact  we  have  distinctly  affirmed.  The 
prudence  of  its  exercise  may  be  debatable  but  is  not  indefen- 
sible. It  is  notorious  that  the  adulteration  of  food  products 
has  grown  to  proportions  so  enormous  as  to  menace  the  health 
and  safety  of  the  people.  Ingenuity  keeps  pace  witli  greed, 
and  the  careless  and  heedless  consumers  are  exposed  to 
increasing  perils.  To  redress  such  evils  is  a  plain  duty  bnt  a 
difficult  task.  Experience  has  taught  the  lesson  that  repressive 
measures  which  depend  for  their  efficiency  upon  proof  of  the 
dealer's  knowledge  and  of  his  intent  to  deceive  and  defraud 
are  of  little  use  and  rarely  accomplish  their  purpose.  Such 
an  emergency  may  justify  legislation  which  throws  upon  the 
seller  the  entire  responsibility  of  the  purity  and  soundness  of 
what  he  sells  and  compels  him  to  know  and  to  be  certain. 
We  see  no  reason  to  change  our  ruling  either  as  to  the  con- 
struction of  the  act  or  its  constitutionality. 

An  exception  was  taken  to  the  charge  of  the  court  con- 
struing the  provision  of  the  statute  relating  to  "skimmed 
milk."  We  do  not  think  that  question  was  in  the  case.  The 
proof  on  the  part  of  the  prosecution  was  of  the  sale  of  one 
pint  of  milk  which  was  below  the  lawful  standard.  That 
made  a  prima  facie  case.  Why  the  milk  was  below  the 
standard,  or  by  what  means  the  result  had  been  aecomplished 
the  prosecution  were  not  bound  to  prove.  If  the  effect  came 
from  skimming  the  milk,  and  the  sale  was  within  the  exception 
of  the  statute,  that  was  matter  of  defense,  and  especially  for 
the  reason  that  the  fact,  if  it  existed,  was  one  peculiarly 
within  the  knowledge  of  the  defendant,  and  which  he  could 
readily  prove  by  his  own  testimony.  But  he  gave  no  such 
Evidence,  and  nothing  in  the  proof  raised  the  question  in  the 
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case.     The  ruling,  therefore,  was  immaterial  and  the  defendant 
not  entitled  to  the  charge  which  he  asked. 

The  judgment  should  be  affirmed. 

All  concur,  except  Eapallo,  J.,  not  voting. 

Judgment  affirmed. 


FREDEttioK  E.    Wilcox    Raspondcni;,  v.  james   Campbell, 

Appellant.  im  §o 

Where  a  purchaser  of  a  portion  of  mortgaged  premises  assumes  and 
agrees  to  pay,  as  part  of  the  purchase-price  the  whole  mortgage,  he 
becomes  the  principal  debtor,  the  mortgagor  remaining  simply  a  surety ; 
the  portion  conveyed  is  primarily  liable  for  the  mortgage  debt,  and 
the  remainder  is  liable  as  security  merely. 

The  purchaser,  therefore,  is  bound  to  protect  the  mortgagor  and  his  land 
from  any  liability  on  account  of  the  mortgage  debt. 

This  obligation  on  the  part  of  the  purchaser  is  not  affected  by  its  convey- 
ance; and,  if  the  said  purchaser  fails  to  protect  the  residue  from  sale 
under  the  mortgage,  ho  becomes  liable  to  the  grantee  thereof  for  the 
damages  thus  caused  to  liim. 

The  grantee  of  the  remainder  is  not  bound  to  take  any  steps  in  an  action 
to  foreclose  the  mortgage;  it  is  the  duty  of  the  principal  to  appear 
therein  and  protect  the  interests  of  liis  suret}';  and,  if  he  fails  so  to  do 
and  the  latter  is,  in  consequence,  deprived  of  his  land,  the  value  thereof 
is  the  fair  measure  of  his  damages. 

The  rule  whicl»  requires  a  party  exposed  to  injury  or  damage  to  make 
the  loss  as  small  i  s  he  reasonably  can,  does  not  require  the  grantee  of 
the  remainder  to  advance  the  money  to  pay  the  mortgage  for  the 
purpose  of  protecting  himself  and  his  land. 

(Argued  June  10,  1887;  decided  July  1,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1885,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee.     (Reported  below,  35  Tlun,  254.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 
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J.  A.  StuU  for  appellant.  Plaintiff  having  only  a  qait 
claim  deed  of  the  property  without  warranty  cannot  recover 
on  defendant's  promise  to  his  grantee.  {Garnsey  v.  Rogers^ 
47  N.  Y.  236 ;  Vrooman  v.  Tunv^r,  69  id.  283 ;  JUiUer  v. 
Winchelly  70  id.  437,  439 ;  Colyar  v.  Midgrave^  2  Keen,  81 ; 
5  L.  J.  [N.  S.],  535.)  The  contract  or  covenant  of  the 
defendant  in  question  was  with  his  grantee,  Mrs.  Wilcox. 
It  enured  to  the  benefit  of  her  creditors,  the  mortgagees 
as  well,  the  legal  effect  of  the  transaction  as  between  the 
defendant  and  his  grantor  being  to  henceforth  make  the 
defendant  the  principal  obligor,  as  to  indebtedness  assumed, 
and  Mrs.  Wilcox  his  surety.  (Halsey  v.  Reed^  9  Paige,  446 ; 
Marsh  V.  Pike^  10  id.  395 ;  Johnson  v  Zinh,  51  N.  Y.  336.) 
That  relation  would  not  result  in  behalf  of  the  mortgagee 
creditors  except  for  the  fact  that  the  creditors  had  the  persona] 
bond  or  obligation  of  the  mortgagor  and  grantor,  Mrs.  Wil- 
cox, as  well  as  her  mortgage  on  the  premises  conveyed. 
{King  v.  Whitely^  10  Paige,  465 ;  Vrooman  v.  Turner ^ 
69  N.  Y.  283 ;  Bennett  v.  Bates,  94  id.  370 ;  Carter  v.  Hoi- 
ahanj  92  id.  504 ;  TinMer  v.  Hughes,  12  id.  74;  Garnsey  v. 
Rogers,  47  id.  233;  Pardee  v.  Treat,  82  id.  385;  Burr 
V.  Beers,  24  id.  178 ;  CfromweU  v.  Currier,  27  N.J.  152 ; 
Master  v.  Hansard,  4  L.  R.  [Ch.  Div.],  718 ;  36  L.  T.  [N.  S.], 
535;  46  L.  J.  [Ch.],  505.)  The  mortgagees  might  sue 
defendant  in  an  action  at  law,  and  recover  judgment  for  the 
entire  amount  of  their  debts  respectively.  {Burr  v.  Beers, 
24  N.  Y.  179.)  They  might,  under  the  power  of  sale,  fore- 
close the  mortgages  and  sell  his  parcel  of  the  mortgaged 
premises  separately,  and  then  enter  judgment  against  defend- 
ant for  the  deficiency.  {Halsey  v.  Reed,  9  Paige,  446 ; 
Marsh  V.  Pike,  10  id.  595.)  The  obligation  of  defendant 
cannot  be  extended  beyond  his  agreement.  {Strohauer  v. 
Voltz,  42  Mich.  R.  448.)  Whatever  rights  plaintiff  or 
his  assignor  or  his  assignor's  grantor  had  w^re  founded  in 
equity,  and  should  have  been  pursued  in  a  court  of  equity 
and  according  to  equitable  methods,  by  which  course  the 
rights  of  all  parties  could  have  been   properly  protected. 
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(Arnold  v.  Angell,  62  N.  Y.  508 ;  Bradley  v.  AldHchy  40  id. 
604;  Mann  v.  Fairchild^  2  Keyes,  106;  Hamilton  v. 
McPherson,  28  N.  Y.  76,  77.) 

Mr,  Quincy  for  respoudent.  Defendant's  covenant  to  pay 
o£E  the  mortgages  was  one  which  ran  with  the  land.  {Torrey 
V.  Bk.  of  Orleans,  9  Paige,  649;  7  Hill,  260;  RuaseU  v. 
Pistor,  7  N.  Y.  171;  Brandt  on  Suretyship,  §§  21,  181; 
Thomas  on  Mort  94 ;  Bk.  of  Albion  v.  Burns,  46  N.  Y. 
170 ;  Lord  v.  Staples,  23  N.  H.  448 ;  Bonney  v.  iSeeley,  2 
Wend,  481.)  In  so  far  as  Bingham,  or  his  property,  was 
compelled  to  satisfy  the  mortgage  indebtedness  which  Camp- 
bell should  have  paid,  Bingham  became  entitled  to  be 
subrogated  to  the  rights  of  the  mortgage  creditors.  (Thomas 
on  Mort.  94;  Eddy  v.  Traver,  6  Paige,  521 ;  C/ieesebrouffh 
V.  Millard,  1  Johns.  Ch.  412;  Brandt  on  Snretyship,  §§  21, 
181;  Lord  y.  Staples,  23  N.  H.  448;  Bonney  v.  Seeley,  2 
Wend.  481;  Barnes  v.  Mott,  64  N.  Y.  397;  liussell  v. 
Pisior,  id.  174 ;  Wells  v.  Parier,  7  Wend.  119.)  No  assign- 
ment from  the  mortgage  creditors  was  necessary  in  order  to 
effect  such  subrogation  and  give  Bingham  a  right  of  action. 
Brandt,  on  Suretyship,  §§  270-276 ;  JEddy  v.  Traver,  6  Paige, 
521 ;  liie/Uer  v.  Cummhigs,  60  Penn.  St.  441 ;  Fanning  v. 
Beaver,  2  Rawle,  128 ;  Bempsey  v.  Bush,  18  O.  St.  376 ; 
Elgerly  v.  Emerson,  23  N.  H.  655.) 

Earl,  J.  Prior  to  the  9th  day  of  N"ovember,  1874,  Barton 
J.  Conklin  owned  a  parcel  of  land  in  the  city  of  Rochester, 
being  187  feet  front  on  North  St.  Paul  street  and  420  feet 
deep;  and  he  had  executed  a  mortgage  thereon  to  a  savings 
bank  to  secure  the  payment  of  $3,000  and  interest.  On  that 
day  he  conveyed  the  land  to  Jane  E.  Wilcox,  subiect  to  the 
mortgage  to  the  savings  bank,  which  she  assumed  and  agjreed 
to  pay,  and  at  the  same  time  she  executed  to  Conklin  a  mort- 
gage for  $2,000  upon  the  land  to  secnre  a  part  of  the  pur- 
chase-price. On  the  12th  day  of  February,  1 877,  Mrs.  Wilcox 
executed  to  the  defendant  a  deed  of  the  northerly  107  feet  of 
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the  land,  she  retaining  the  remaining  eighty  feet  thereof. 
The  deed  was  subject  to  the  two  mortgages  which  the  defend- 
ant assumed  and  agreed  to  pay  as  part  of  the  purchase-price. 
On  the  26th  day  of  August,  1878,  Mrs.  Wilcox  by  a  quit- 
claim deed,  making  no  mention  of  the  mortgages  and  express- 
ing a  consideration  of  $1,  conveyed  the  eighty  feet  of  the 
land  so  retained  by  her  to  Lucius  C.  Bingham.  Some  time 
in  1878,  the  savings  bank  commenced  a  foreclosure  of  its 
mortgage  for  $3,000  upon  the  entire  parcel  of  land,  and  on 
Tebruary  12,  1879,  the  foreclosure  proceedings  resulted  in  the 
aale  of  the  whole  parcel  of  land,  including  the  eighty  feet 
deeded  to  Bingliam  and  the  107  feet  deeded  to  the  defendant, 
and  the  proceeds  of  the  sale  were  all  used  to  satisfy  the 
mortgages.  Thereafter  Bingham,  by  a  written  instrument, 
for  a  valuable  consideration,  assigned  to  the  plaintift  ail  his 
claim  for  damages  and  all  his  causes  of  action  against  the 
defendant  by  reason  of  his  failure  to  pay  the  mortgages.  This 
action  was  subsequently  commenced  by  the  plaintiff  to  recover 
damages  against  the  defendant  because  his  assignor's  land  was 
sold  in  consequence  of  the  failure  of  the  defendant  to  keep 
his  covenant  to  pay  the  mortgages  ;  and  upon  the  trial  judg 
ment  was  given  for  the  plaintiff  which  has  been  affirmed  by 
the  General  Term. 

After  the  conveyance  by  Mrs.  Wilcox  to  the  defendant,  he 
became  the  principal  debtor  to  the  mortgagees  and  she 
remained  simply  surety  for  him,  and  every  one  having  notice 
of  the  relation  between  them  was  bound  to  respect  it.  The 
parcel  of  land  conveyed  to  the  defendant  was  primarily  liable 
for  the  payment  of  the  two  mortgages,  and  the  parcel  of 
eighty  feet  was  secondarily  liable  and  simply  remained  security 
for  the  payment  of  the  defendant's  obligations.  (  Wadswortk 
V.  Lyo7i,  93  S".  Y.  201.)  He,  as  principal  debtor,  was  bound 
to  protect  both  her  and  her  land  from  any  liability  on  account 
of  his  debts.  After  her  conveyance  of  the  parcel  of  land  to 
Bingham,  it  was  still  simply  security  for  the  defendant's  debts, 
and  Bingham  obtained  tlie  entire  title  thereto  simply  encum- 
bered by  a  mortgage  to  secure  obligations  which  the  defend- 
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ant  was  primarily  liable  to  pay.  The  duty  rested  upon  him, 
as  principal  debtor,  to  protect  that  land  from  sale,  and  when 
it  was  sold  in  consequence  of  his  default,  and  its  value  applied 
in  discharge  of  his  obligations,  he  became  liable  to  Bingham 
for  the  damages  thus  caused  to  him.  That  cause  of  action,  by 
assignment,  became  vested  in  the  plaintiff,  and  it  does  not 
depend  upon  any  principle  of  subrogation.  It  was  a  direct 
liability  to  Bingham  growing  out  of  the  defendant's  default, 
and  of  a  breach  of  duty  which  he  owed.  Bingham  was 
brought  mto  relations  with  the  defendant  by  the  conveyance 
to  him  and  the  ownership  by  him  of  the  land  bound  as  surety 
for  the  defendant. 

Bingham,  if  aware  of  the  foreclosure  action,  could  have 
appeared  therein  and  procured  a  sale  of  that  porti<m  of  the 
land  which  was  conveyed  to  the  defendant  fii^st  in  discharge 
of  the  mortgages ;  and  if  that  portion  did  not  sell  for  enough, 
then  he  could  have  paid  the  balance  due  upon  the  mortgages 
to  save  his  land ;  and  the  sum  thus  paid  would  have  been  the 
measure  of  his  damages.  Instead  of  paying  such  balance,  he 
could  have  permitted  his  land  to  be  sold,  and  certainly  to  the 
extent  of  its  proceeds  applied  in  discharge  of  the  foreclosure 
judgment,  he  would  have  had  a  claim  against  the  defendant. 

But,  under  the  circumstances  of  this  case,  botfi  mortgages 
being  liens  upon  the  land,  Bingham  was  not  under  any  obli- 
gation to  the  defendant  to  take  any  steps  in  the  foi-eclosure 
action ;  and  if,  by  the  default  of  the  defendant,  he  was  deprived 
of  his  land,  the  value  of  the  land  is  the  fair  measure  of  his 
claim  against  the  defendant.  lie  must  have  been  a  party  to 
the  foreclosure  action,  and  it  was  his  duty  to  appear  therein 
to  protect  his  own  interests  as  well  as  those  of  his  surety. 

The  rule  which  requires  a  party  exposed  to  injury  or  dam- 
age to  make  his  loss  as  small  as  he  reasonably  can,  did  not 
impose  upon  Bingham  the  obligation  to  raise  $5,000  for  the 
payment  of  the  two  mortgages  for  the  purpose  of  protecting 
himself  and  his  land  from  the  consequences  of  the  defend- 
ant's default. 

It  does  not  appear  whether  these  two  parcels  of  land  were 
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sold  in  a  body  as  described  in  the  two  mortgages,  or  wlietlier 
they  were'  sold  separately,  and  that  portion  conveyed  to  the 
defendant  sold  first.  Nor  does  it  appear  how  much  the  parcel 
of  land  conveyed  to  Bingham  brought  upon  the  sale.  No 
question  was  made  upon  the  trial  about  the  rule  of  damages, 
and,  therefore,  if  an  improper  rule  was  adopted  by  the  court, 
which  is  denied,  it  is  not  a  subject  of  review  here. 

Upon  the  whole  case  we  see  no  reason  to  doubt  that  the 
judgnient  is  free  from  error  and  that  it  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 


The  Feoplv  ex  rel.  The  Rome,  Watebtown  and  Oodbkb- 
BCTBGH  Railroad  Company,  Appellant,  v,  SB'rn  Jones 
et  al.,  as  Assessora,  etc.,  Respondents 

Where  the  assessors'  oath,  sworn  to  and  attached  to  an  assessment-roll, 
after  the  passage  of  the  act  of  1885  prescribing  the  form  of  such  oath 
(Chap.  207,  Laws  of  1885),  instead  of  following  that  form  was  drawn 
in  conformity  to  the  statute  in  existence  when  that  act  was  passed,  and 
the  roll  so  verified  was  delivered  to  the  supervisor  of  the  town,  but 
before  it  had  been  in  any  way  produced  before  or  acted  upon  by  the 
board  of  supervisors  a  new  oath  in  proper  form  was  attached  to  the 
roll.  HM,  that  the  verification  was  valid ;  that  in  this  respect  and  to 
this  extent  the  provision  of  the  statute  as  to  the  time  of  verification  is 
directory  only. 

(Irgued  June  2d,  1887;  decided  July  1, 1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  on  the  Ist  Tues- 
day of  January,  1887,  which  affirmed  an  order  of  Special 
Term  in  proceedings  by  certiorari  to  review  the  action  of  the 
assessors  of  the  town  of  Kendall  in  assessing  the  property  of 
the  relator  in  that  town  for  the  year  1885. 

The  Special  Term  order  denied  the  prayer  of  the  petitioner 
and  dismissed  the  petition  and  writs.     The  only  objection 
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insisted  upon  hcra  was  that  the  oath  of  tlie  assessors  was 
defective.  It  appeared  that  the  oath  annexed  to  the  assess- 
ment-roll, when  it  was  delivered  to  the  supervisor  of  said 
town,  instead  of  being  in  compliance  with  the  requirements 
of  the  act  (Chap.  201,  Laws  of  1885),  was  in  the  form  pre- 
scribed by  the  law  as  it  existed  before  the  passage  of  that  act. 
Subsequently,  however,  on  October  17,  1885,  and  before  the 
roll  had  been  presented  before  or  in  any  way  acted  upon  by 
the  board  of  supervisors  of  the  county,  another  oath  was 
taken  by  the  assessors  and  annexed  to  the  roll,  which  complied 
with  the  act  of  1885. 

William  B.  Homhloxmr  for  appellant.  The  oath  of  the 
assessors  attached  to  the  roll  is  a  jurisdictional  matter  and 
the  statutory  iieqnirements  must  be  substantially  complied 
with  or  the  assessment  is  void,  and  all  acts  done  in  pursuance 
thereof  are  unlawful.  (  Van  liensselaer  v.  Witbeck^  7  N.  Y. 
217;  7  Barb.  133  [reversed];  West/all  v.  Preston^  49 
N.  Y.  349 ;  3  Lans.  151 ;  BMinger  v.  Gray,  51  N.  Y.  610 ; 
Nat.  Bk.  of  Chemung  v.  CUy  of  Elmira^  53  id.  49 ;  6  Lans. 
116;  Beach  v.  Hayes,  58  How,  Pr.  17;  Hinckley  v.  Cooper^ 
22  Ilun,  253 ;  People  v.  Saffem,  68  K  Y.  321 ;  BreoooH  v. 
Brooklyn,  89  id.  128;  Inman  v.  Coleman,  37  Hun,  170.) 
The  departure  from  the  statutory  form  of  oath  in  these  cases 
is  a  substantial  departure  within  the  meaning  of  the  decisions 
and  rendere  the  assessment  void.  {Inman  v.  Coleman,  37 
Hun,  170;  Hinckley  v.  Cooper,  22  id.,  253 ;  Beach  v.  Hayes, 
58  How.  Pr.  17;  Van  Rensselaer  v.  Wiiheck,  7  K  Y.  522; 
Schetder  v.  Fori  Howell,  43  Wis.  48 ;  Ooff  v.  Supervisors, 
id.  55;  Wesifall  v.  Preston,  49  K  Y.  349;  BMinger  v. 
Oray,  51  id.  620 ;  Nat,  Bk.  of  Chemung  t.  Elmira,  53  id. 
49 ;  Bradley  v.  Ward,  58  id.  406 ;  Brevoort  v.  Brooklyn, 
89  id.  128,  132.)  The  provision  of  the  act  of  1851,  with 
regard  to  the  mode  of  assessment,  is  impliedly  repealed  by 
the  act  of  1885,  the  acts  being  inconsistent  (Sedg.  on  Stat. 
Construction  [2d  ed.],  100,  104 ;  Dean  of  My  v.  Bliss,  6 
Beav.  674;  D.  <&  Z.  Plh  R.  Co.  v.  AlUn,  16  Barb.  17, 18; 
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Commonwealtli  v.  Comrs.  of  Alleglieay^  40  Penn.  St.  348 ; 
Burdich  V.  Phillips,  17  if.  r.  Weekly  Dig.  440.)  The 
indorsing  on  the  roll,  or  annexing  to  the  roll,  of  a  second 
oatli  to  conform  to  the  statute  of  1885,  does  not  avail 
to  correct  the  jurisdictional  defect  theretofore  existing. 
(  Wcstfall  Y.  Preston,  49  N.  T.  349 ;  People  v.  Suffem,  US 
id.  32 1 ;  People  ex  rel.  Marsh  v.  Delaney^  49  id.  655  ;  Clark 
V.  Norton^  id.  243;  Mygatt  v.  Washhurn^  15  id.  316; 
T,  Man\fg  Co,  v.  Lathrop^  7  Conn.  530 ;  Marsh  v.  Chesnut^ 
14  111.  223 ;  Billings  v.  Detten^  15  id.  218  ;  Brown  v.  liogU^ 
30  id.  119 ;  People  v.  Fredericks,  48  Barb.  176 ;  People  v. 
Reddy,  43  id.  539;  People  ex  rel,  Ileiser  v.  B'd  Ass'rs.  16 
Hun,  408;  People  v.  Sujy'rs  Queens  Co.,  82  I^.  Y.  275; 
People  V.  Co))-Cts  of  Taxes,  91  id.  593.)  When  the  assessora 
have  delivered  to  the  supervisor  their  assessment-roll  their 
duties  as  assessors  are  at  an  end,  and  they  cannot,  after  that, 
do  any  act  whatsoever  as  assessors,  and  cannot  correct  or 
amend  their  proceedings.  {Devlin  v.  Mayor,  etc.,  6  Daly, 
488  ;  Pratt  v.  Stiles,  17  How.  Pr.  211 ;  Shearman  v.  Justice, 
22  id.  241 ;  Niles  v.  Price,  id.  473  ;  O'Donnell  v.  McLityre, 
37  Hun,  615.) 

John  Cunneen  for  respondent.  The  provision  of  the  statute 
that  tlie  oath  of  the  assessors  to  the  assessment-roll  shall  be 
taken  before  a  specified  date  is  directory,  and  the  oath  is 
lawful,  although  taken  at  a  later  day.  {People  ex  rel.  R.  IF.  c& 
O.  R.  R.  Co.  V.  Ass'rs,  etc.,  104  N.  Y.  377 ;  R.  W.  t&  O.  R. 
R.  Co.  V.  Smith,  39  Hun,  332;  101  N.  Y.  681.) 

Per  Curiam.  Without  passing  upon  the  validity  of  the 
first  oath  taken  by  the  assessors  herein,  we  are  of  the  opinion 
that  the  verification  of  the  roll  by  them  after.it  had  been 
delivered  to  the  supervisor,  and  before  it  had  been  in  any 
way  produced  by  him  before  or  acted  upon  by  the  board  of 
supervisors,  was  a  compliance  with  the  statute,  and  in  this 
respect  and  to  this  extent  the  provisions  of  the  statute,  as  to 
the  time  of  verification,  are  directory  only. 
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This  is  the  only  question  argued,  and  the  order  appealed 
from  should  be  affirmed,  with  costs. 

All  concur,  except  Andrews,  J.,  not  sitting. 
Order  affirmed. 


John  W.  Anjjerson,  as  Assignee,  etc.,  Respondent  v.  Cloient 
"'^EAD  et  al.,  Appellants. 

The  word  **8old"  in  a  contract  of  sale  of  chattels  does  not  necessarily 
import  an  executed  contract. 

Where,  by  the  terms  of  the  contract,  some  material  act  remains  to  be  done 
by  the  vendor  before  ho  can  insist  upon  making  delivery  or  can  claim 
payment,  such  word  is  to  be  construed  as  meaning  "  contracted  to  sell," 
and  the  contract  is  merely  an  executory  one. 

So,  also,  where  tha  contract  contains  no  specification,  identification, 
description  or  appropriation  of  tlie  particular  property,  no  title  passes 
to  the  vendee;  in  order  to  pass  the  title  the  article,  if  not  delivered, 
must  be  in  some  manner  designated  so  that  possession  can  be  taken  by 
the  purchaser  without  any  further  act  on  the  part  of  the  vendor. 

Defendants*  firm  entered  into  a  contract  with  the  firm  of  R.  W.  L.  R.  &  Co., 
which  stated  that  the  former  had  "sold"  to  the  latter  a  specified 
quantity  of  "  ammoniated  superphosphates"  at  a  price  specified,  to  be 
paid  for  "  on  delivery  to  buyers  of  bills  of  lading,  by  their  notes."  The 
vendors  guaranteed  the  goods  to  be  of  a  specified  quality,  the  sampling 
and  analysis  to  be  made  by  certain  persons  named;  shipments  to  be 
made  during  the  month  of  December,  1881.  The  purchasers  had  pre- 
viously contracted  to  sell  to  one  De  L.  a  larger  amount  of  the  same 
general  kind  of  fertilizer,  he  agreed  to  accept  the  goods  purchased  of 
defendants  to  apply  upon  his  contract.  Defendants,  with  knowledge 
that  R.  &  Co.  had  made  such  contract  with  De  L.,  and  desired  the 
goods  to  make  delivery  under  that  contract,  accepted  an  order,  drawn 
on  and  presented  to  them  by  R.  &  Co.,  requiring  them  to  deliver  the 
goods  "sold  to"  R.  &  Co.  to  De  L.,  and  also  delivered  to  R.  &  Co. 
a  memorandum  stating  they  would  deliver  to  De  L.  on  said  order, 
on  vessels  to  be  furnished  by  him,  the  last  delivery  to  be  made  the  last 
of  December  or  early  in  January,  188-3.  R.  &  Co.  gave  their  notes  as 
agreed  for  the  purchiise-price.  The  goods  were  not  in  fact  manu- 
factured at  this  time.  On  receipt  of  the  order  and  memorandum  De  L. 
gave  his  own  notes  and  the  acceptances  of  third  persons  to  R.  &  Co. 
in  payment  for  the  goods.  R.  &  Co.  soon  after  stopped  payment 
and  made  an  assignment  for  the  benefit  of  creditors.  Defendants 
refused  to  deliver  the  goods  under  the  order  unless  they  were  paid 
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the  purchaae-priee,  and  offered  to  surrender  the  notes  received  by 
them.  In  an  action  upon  the  contract  to  recover  the  value  of  the 
goods,  held  (RuoBR,  Ch.  J.,  Andrews  and  Danforth,  J  J.,  dissenting), 
that  it  was  an  executory,  not  an  executed,  contract,  and  so  passed  no  title 
to  the  goods  specified;  that  the  subsequent  transactions  between  the 
parties  did  not  transform  said  contract  into  an  executed  one;  that 
the  delivery  of  the  order  to  De  L.  vested  no  right  of  property  in  him, 
but  simply  amounted  to  an  assignment  to  him  of  the  rights  of  R.  &  Co. 
under  the  contract,  and  inasmuch  as  against  R  &  Co.,  defendants 
had  the  right  to  refuse  to  deliver  the  goods  without  payment  therefor, 
after  that  firm  became  insolvent,  they  had  the  same  right  as  against 
De  L.  or  his  assignee. 

Also  held  (RuGBR,  Ch.  J.,  Andrews  and  Danfortd,  JJ.,  dissenting), 
that  defendants  were  not  estopped  from  showing  the  fact  that  no  title 
passed,  or  from  denying  the  legal  right  of  plaintiff,  as  assignee  of  De  L., 
to  a  delivery  of  goods  of  the  same  character  and  quality  as  described. 

Also  held  (Ruobr,  Ch.  J.,  Andrrwb  and  Danforth,  J  J.,  dissenting),  that 
the  question  was  one  of  law  for  the  trial  court,  and  that  a  submission 
thereof  to  the  Jury  was  error. 

Kimberly  v.  PaUhin  (19  N.  Y.  830);  Brigg9  v.  Sker  (80  id.  647);  KnighUY. 
Wiffen,  (L.  R.,  6  Q.  B.  660)  distinguished. 

(Argued  January  24,  1887  ;  decided  October  4.  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpo- 
rior  Court  of  the  city  of  New  York,  entered  upon  an  order 
made  March  21,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

This  action  was  brought  by  plaintiff,  as  assignee  foi*  the 
benefit  of  creditors  of  one  P.  M.  De  Leon,  to  recover  dam- 
ages for  the  non-delivery  of  the  goods  mentioned  in  the 
instrument  set  forth  in  the  opinion,  wherein,  also,  all  the  mate- 
rial facts  are  stated, 

Algernon  S.  SvUivan  for  appellants.  The  contract  entered 
into  between  Baisin  &  Oo.  and  the  defendants  on  the  7th  day 
rf  December,  1881,  was  an  executory  contract  of  sala  (SEent 
[lOth  ed.],  641 ;  Story  on  Sales,  §  388 ;  4  Benj.  on  Sales, 
§  310,  n.  [Corbin's  ed.] ;  Blackb.  on  Sales,  120 ;  Chitty  on 
Oont.  [11th  Am.  ed.],  624, 626 ;  1  Benj.  on  Sales  [Corbin^sed.], 
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§  462 ;  Kimhedy  v.  Patohiny  19  N.  Y.  382 ;  Foote  v.  Marsh, 
61  id.  283 ;  Higgin  v.  i?.,  Z.  cfeTT.  5.  i?.  Co,,  60  id.  558  •, 
Vook  y.  Millard,  65  id.  356 ;  Merch.  Nat.  B'k  v.  Bang%y  102 
Mass.  295 ;  McConihe  v.  iT.  F.  cfe  J?.  5.  5.  Ob.,  20  N.  Y.  495, 
497 ;  Andrews  v.  Durant,  11  id.  35  ;  ^%  v.  TJpton,  5  Duer, 
83G,  340 ;  3  id.  309 ;  Benj.  on  Sales  [Corbin's  ed.],  §  311 ; 
HarffY.  nines,  40  N.  J.  L.  585,  586;  Ormshy  v.  Maohlin, 
20  Ohio  St.  295 ;  May  v.  Hoogla7^,  9  Bush  [Ky.],  171.)  For 
a  refusal  on  the  part  of  Bead  &  Co.  to  deliver  under  this 
oxecntory  contract,  Raisin  &  Co.'s  only  remedy  would  be  an 
action  at  law  to  recover  damages  for  breach  of  contract ;  but, 
in  such  an  action.  Raisin  &  Co.  cannot  recover  without  actual 
payment,  they  having:  become  insolvent  before  time  of  delivery, 
(Story  on  Sales,  §  452;  Benj.  on  Sales  [Corbin's  ed.]  §  1305 ; 
id.  897,  n.  23.)  Even  if  it  were  established  that  the  plaintiff  was 
the  assignee  of  Raisin's  contract,  he  must  have  taken  the  same, 
subject  to  all  equities  that  might  be  invoked  against  Raisin  <& 
Co.  (Willard'sEq.  462 ;  Bush  v.  Ijxthrop,  22  N.|Y.  535 ;  Chitty 
on  Cont.  [11th  Am.  ed.],  1366.)  There  was  no  direct  privity  of 
contract  between  defendants  and  De  Leon.  {Simonson  v. 
Brown^  68  K.  Y.  855 ;  Austin  v.  Sdigman^  Daily  Reg.  Nov., 
1883 ;  Rogers  v.  XJnion  Stone  Co.,  130  Mass.  583 ;  Lawrence  v. 
Fox,  20  N.  Y.  268 ;  Qamsey  v.  Rogers,  47  id.  233 ;  R.  E.  T.  Co. 
V.  Batch,  45  id.  532 ;  Pardee  v.  Treat,  82  id.  392.)  Even  if  the 
sale  were  an  executed  one.  Read  &  Co.,  as  unpaid  vendors, 
would  have  a  lien  upon  the  goods  for  the  price.  (Story  on 
Sales,  §  281 ;  MiUiken  v.  Warren^  67  Me.  46 ;  5  Denio,  630 ; 
Oiice  V.  Richardson,  L.  R.  3  App.  Cas.  319 ;  Arnold  v. 
Delano,  4  Cush.  33 ;  Pardee  v.  Kanady,  100  N.  Y.  121 ;  N.  E. 
I.  Co.  V.  Oilh.  E,  R.  R.  Co.,  91  id.  153;  Benj.  on  Sales 
[3d  Am.  Ed.],  §  759  ;  Add.  on  Cont.  [Am.  Ed.],  §471 ;  Freeth 
V.  Burr,  L.  R ,  96  C.  P.  208 ;  Bloomer  v.  Bernstein,  id.  588.) 
By  the  delivery  of  the  ** order ^'  and  "memorandum*'  men 
tioned  in  the  complaint,  the  property  in  the  goods  did  not  pass 
to  De  Leon  and  Read  &  Co's  lien,  as  unpaid  vendors,  was  not 
divested  thereby.    These  papers  are  not  indicia  or  documents 


336  Andeuson  v.  Head  et  al.  [Oct., 

Statement  of  case. 

of  title ;  tliey  are  not  quasi  negotiable.  {Collins  v.  JRallij  20 
Hun,  '262 ;  llentz  v.  Milltr^  94:  N.  Y.  64 ;  Ackervian  v.  Huinph- 
rey,  7  M.  &  G.  678 ;  MoEioan  v.  Sm  UK  2  H.  L.  C.  3u9  ;  Farme- 
loe  V.  Bain,  1  C.  P.  Div.  445  ;  Farina  v.  iZ<>7yz€,  16  M.  &  W. 
119  ;  Story  on  Sales,  §§  289,  344;  Imp.  Bk,  v.  Z.  cfc  St.  Kitts 
D.  Co.,  5  Cli.  Div.  200;  Benj.  on  Sales  [Corb.  ed.],  §§  1212, 
1214;  Benj.  on  Sales,  §  1225;  Dan.  on  Neg.  Instr.,  §  1713; 
Lichharrow  v.  Mason,  2  Term  R.  63 ;  Rogers  v.  Z7.  Stone  Co., 
130  Mass.  583;  Gushee  v.  Eddy,  11  Gray,  502;  Sears  v. 
Lawrence,  15  id.  267.)  The  doctrine  of  estoppel  cannot  be 
invoked  against  the  defendants.  (Bigelow  on  Estop.  [2d  ed.] 
437,  438  ;  Whit^  v.  AsUon,  51  >!.  Y.  280 ;  Musgrave  v. 
Sherwood,  54  IIow.  Pr.  339;  6  Wait's  Action  &  D.,  684; 
Farmeloe  v.  Bain,  1  C.  P.  Div.  445 ;  McEwan  v.  Smith,  2 
H.  L.  C.  309  ;  Rogers  v.  U.  Stone  Co.,  130  Mass.  581  ;  Gunn 
V.  Bolkow,  10  Ch.  491 ;  Benj.  on  Sales  [Corb.  ed.],  §§  1153, 
1212;  Woodley  v.  Coventry,  2  H.  &  0.  164;  Knights  v. 
Whiffin,  L.  R.  5  Q.  B.  660;  Pearson  v.  Dawson,  El.  B. 
&  E.  447 ;  Briggs  v.  Sizer,  30  IST.  -Y.  650 ;  Voorhees  v. 
Olmstead,  Q^  id.  113.)  Eaisin  &  Co.  were  guilty  of  fraud  in 
making  the  original  contract,  and  defendants  were  thereby 
entitled  to  avoid  it.  {Gary  v.  Ilotailing,  1  Hill,  311; 
De  Graw  v.  Elmore,  50  N.  Y.  1.) 

E,  Louis  Low  for  respondent.  Kead  &  Go's  agreement 
with  Raisin  &  Co.  was  an  executed  contract.  {B'k  of  Roch- 
ester V.  Jones,  4  N.  Y.  503 ;  2  Starkie  on  Ev.,  pt.  2,  p.  1221 ; 
Dox  V.  Day,  3  Wend.  357.)  When  third  parties,  who,  like 
De  Leon,  may  have  been  deceived,  to  their  detriment,  by  the 
expression  "  sold,"  through  the  fault  of  the  seller,  the  latter 
should  be  estopped  from  claiming  a  different  signification. 
{Kelly  \,  Z7/?^(?7i,  5  Duer,  336 ;  Benj.  on  Sales  [Corb.  Ed.], 
§  311.)  The  delivery  order  vested  title  in  De  Leon.  (Benj. 
on  Sales  [4th  Am.  Ed.,  Bennet],  §  814  et  seqr,  §  823; 
McNeil  V.  Hill,  Woolworth  C.  C.  R.  96 ;  Allen  &  Co.  v. 
Maury  cfe  Co.,  66  Ala.  18;  Chirardelli  v.  McDermotty  22 
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Cal.  539;  Davis  v.  liusseU^  52  id.  611;  How  v.  Barker, 
8  id.  613 ;  Wailes  cfe  Oo,  v.  Ocmchj  75  Ala.  134 ;  Merch.  B'k  of 
Detroit  v.  Hibha/rd,  48  Mich.  118 ;  Briggs  v.  Sizer,  30  N.  Y. 
647;  Benj.  on  Sales,  934,  §  817;  Addison  on  Cont.  959,  486 
[8th  ed.  Am.  N.  by  Abbott]  ;  Itemmingway  v.  Pouehery  98 
N.  Y.  281 ;  Pearson  v.  Dawson,  27  L.  J.  Q.  B.  248 ;  Knights 
V.  Wiffen,  L.  E.  5  Q.  B.  660 ;  Yoorhis  v.  Ohnstead,  66  N.  Y. 
113 ;  Woodley  v.  Coventry^  L.  J.,  1863,  Causes  at  Common 
Law,  32  If.  S.  pt.  2,  p.  185 ;  8.  (7.,  2  H.  &  C.  164;  Hunn  v. 
Boione,  2  Caine,  38.)  Defendants  are  estopped,  {Knights 
V.  Wife7i.  L.  E.  5  Q.  B.  660 ;  Woodley  v.  Coventry,  32  N.  S. 
L.  J.,  1863,  Causes  at  Common  Law ;  Ilunn  v.  Bowne,  2  Caine, 
38 ;  Hetcertematte  v.  Morris,  101  N.  Y.  70  •  Victor  v.  In. 
Nav.  Co.,  13  J.  &  S.  142 ;  Cont  Nat  B'k  v.  Nat  Rk  of 
C:ymm.,  50  K  Y.  575 ;  Bigelow  on  Est.  [4th  ed.  1886],  553  ; 
Pearson  v.  Dawson,  27  L.  R.  Q.  B.  248 ;  Knights  v.  Wifen, 
L.  E.  5  Q.  B.  660 ;  Woodley  v.  Coventry,  L.  E.,  1863,  etc., 
185 ;  Hxmn  v.  Bowne,  2  Caine,  38 ;  McNeil  v.  HiU,  Wool- 
worth's  C.  C.  96.)  When  the  seller  undertakes  to  sell  and 
deliver  goods  he  cannot  defend  by  showing  outside  of  his 
contract  that  the  goods  were  not  actually  segregated  or  set 
aside,  and  the  title  passes  to  the  vendee  without  such  segre- 
gation. {Kimherly  v.  Patchin,  19  N.  Y.  330 ;  Russell  v. 
Camngton,  42  id.  118;  Merch.  B^k  of  Detroit  v.  Hihlard, 
48  Mich.  118 ;  Woodley  v.  Coventry.  2  H.  &  C.  164 ;  Knights 
V.  Wiffen,  L.  E.  5  Q.  B.  660.) 

Peckham,  J.  Prior  to  and  at  the  time  of  the  transactions 
in  question  in  tins  action,  the  firm  of  Easin  &  Co.  was 
engaged  in  business  in  the  city  of  Baltimore  as  manufacturers 
and  sellers  of  fertilizers,  and  the  defendants  as  partners,  and 
one  Perry  M.  Do  Leon,  individually,  were  engaged  in  the 
same  business  in  the  city  of  New  York.  On  or  about  the  7th 
day  of  December,  1881,  one  of  the  members  of  the  defend- 
ants' firm  and  an  agent  or  member  of  the  firm  of  Easin  & 
Co.,  met  in  the  city  of  Atlanta,  in  the  State  of  Georgia,  and 
signed  a  contract,  of  which  what  follows  is  a  copy : 
SioKELS— Vol.  LXI.        43 
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"  Markham  House,  j 

"  W.  A.  Huff,  Proprvetor.      f 
''  Atlanta,  Ga.,  December  7,  1881. 

**  "We  have  to-day  sold  to  Messrs.  R.  W.  L.  Kasin  &  Co.,  of 
Baltimore,  Md.,  one  thousand  tons  ammoniated  superphos- 
phates, at  twenty-four  ($2i)  dollars  per  ton  (2,000  lbs.),  on  a 
cash  basis,  goods  to  be  delivered  free  on  board  buyers'  vessels, 
and  by  us  in  bulk.  We  guarantee  the  analysis  of  the  goods 
to  be  not  less  than  two  per  cent  of  ammonia,  and  not  less 
than  eight  per  cent  of  available  phosphoric  acid ;  sampling 
and  analysis  of  eacli  shipment  to  be  made  by  A.  R.  D.  Dane 
&  Co.,  of  New  York,  or  by  Prof.  White,  of  Georgia.  Set- 
tlements are  to  be  made  on  delivery  to  buyers  of  bills  of 
lading  by  their  notes,  with  six  per  cent  interest  added.  For 
the  convenience  of  sellers,  buyers  agree  to  make  their  notes 
at  four  months,  with  the  understanding  that  they  are  to  be 
renewed  so  as  to  mature  finally  not  later  than  December  10 
and  December  20,  1882,  say  one-half  each  date.  Shipment 
to  be  made  as  early  as  possible  during  this  month. 

"READ  &  CO.,  of  New  TorkP 
**  We  accept  the  above. 

"R.  W.  L.  RASIN  &  CO.,  Baltimore,  MdP 
"Messrs.  Read  &  Co.  have  the  option   of  furnishing  an 
additional  one  thousand  tons  on  above  terms,  within  twenty 
days  from  this  date." 

This  contract,  or  a  duplicate^  was  received  by  the  respective 
firms,  through  the  mail,  by  the  ninth  of  December  following 
its  execution  in  Atlanta. 

After  the  execution  of  the  contract,  one  of  the  members 
of  the  firm  of  Rasin  &  Co.  came  to  New  York.  He  had 
heard  of  its  execution  through  a  telegram,  but  the  contract 
had  not  arrived  by  mail  before  he  left.  On  Friday,  December 
ninth,  he  went  to  see  De  Leon  in  New  York.  His  firm  had, 
in  the  previous  September,  contracted  to  deliver  to  De  Leon 
two  thousand  fons  of  this  same  general  kind  of  fertilizer 
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deliverable  in  November  and  December,  1881,  and  January, 
1882,  and  they  had  delivered  but  three  hundred  tons,  and 
were  unable  to  deliver  more,  owing,  as  Easin  said,  to  the 
burning  of  his  factory,  but  probably  because  of  the  pecuniary 
condition  of  the  firm.  At  his  interview  with  De  Leon  on 
the  ninth,  he  says  that  he  then  offered  to  make  a  delivery  to 
De  Leori  on  their  contract  by  delivering  to  him  the  one 
thousand  tons  which  he  was  to  obtain  from  the  defendants 
under  his  contract  with  them ;  that  De  Leon  objected,  but 
finally  consented  on  his  promising  to  substitute,  if  possible, 
before  the  actual  delivery  of  the  goods,  those  which  were  of 
his  (Kasin's)  own  manufacture.  Kasin  was  to  give  an  order 
on  defendants,  which  was  to  be  accepted  by  them. 

The  next  day  Kasin  called  on  defendants  and  had  an  inter- 
view with  one  of  the  firm  at  their  office.  Kasin  testified 
that  he  asked  Kead  if  he  knew  of  the  contract  made  at  Atlanta 
for  the  1,000  tons  ;  he  said  he  did.  He  was  then  asked  if  he 
knew  why  they  (Kasin  &  Co.)  had  made  that  purchase ;  he 
said  yes,  he  understood  Kasin  &  Co.  were  in  a  hole  and  that 
they  had  purchased  the  1,000  tons  to  get  out.  Kasin  said 
that  was  a  fact ;  that  De  Leon  was  pressing  them  for  a 
delivery  of  goods  to  him  at  once,  and  he,  Kasin,  was  ready  to 
comply  with  his  agreement  with  them  (defendants) ;  that  they 
should  have  the  notes  drawn  up  to  suit  themselves,  such  time 
as  would  best  suit  their  convenience  to  have  them  discounted. 
Kead  said  it  was  all  satisfactory,  and  he  had  the  notes  drawn. 
Kasin  also  said  to  Kead  that  as  these*  goods  were  purchased  to 
relieve  them  to  some  extent  on  their  outstanding  contract, 
and,  as  he  prdposed  to  deliver  those  goods  to  De  Leon,  he 
would  request  Kead's  firm  to  accept  an  order  in  favor  of  De 
Leon  to  that  effect ;  and,  as  there  had  been  more  or  less  trouble 
about  the  delivery  and  shipment  of  goods,  which,  in  this  case, 
he  wished  to  avoid,  he  also  requested  Kead  &  Co.  to  give  him 
a  memorandum  of  the  time  it  would  be  convenient  for  them 
to  deliver  him  these  gjoods,  that  he  might  take  it  to  De  Leon, 
Kasin  then  produced  a  paper  as  follows : 
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"  Baltimobb,  December  9,  1881. 
"  Mess.  Ebad  &  Co.,  34  Bea/oer  st/reety  N.  T, 

"  Qkntlemkn. —  Please  deliver  to  P.  M.  De  Leon  one  thou- 
sand tons  of  ammoniated  superphosphates  sold  to  us,  and  oblige, 
"  Very  respectfully, 

"R.W.  L.  RASm&OO." 
"  Accepted. 

"EEAD&CO." 

This  whole  paper  is  in  the  handwriting  of  Rasin,  with  the 
exception  of  the  signature  "  E6ad  &  Co."  which  is  written 
after  the  word  "  Accepted  "  and  across  the  face  of  the  order. 

After  Read  &  Co.  had  signed  this  order,  and  upon  the 
request,  as  above  stated  of  Rasin,  the  following  memorandum 
was  signed  by  Read  &  Co : 

"  Memorandum. 
"  To  Messrs.  R.  W.  L.  Rasin  &  Co.,  Baltimore^  Md. 
"  From  Read  &  Co., 

"  34  Bea/oer  street^  New  YorJc^  December  10,  1881. 
"  Deab  Sib. — We  will  deliver  to  Mr.  P.  M.  De  Leon  on 
your  order,  dated  Dec.  7th,  accepted  by  us  to-day,  one  cargo, 
say  500  tons  to  vessel,  to  begin  loading  about  the  19th  Decem- 
ber, and  the  remainder  of  the  1,000  tons  to  a  vessel  to  load 
the  latter  part  of  December  or  early  in  January,  1882,  vessels 
to  be  furnished  by  Mr.  De  Leon. 

"READ  &  CO." 

The  date  of  December  seventh  in  above  memorandum 
refers  to  the  order  of  Rasin  <fc  Co.  on  defendants,  and  which 
is  really  dated  December  ninth  as  stated,  though  the  figure  in 
the  original  is  said  to  look  like  a  figure  seven. 

The  account  of  this  interview  given  by  Mr.  Read  does  not 
materially  differ  from  Mr.  Rasin's.  Mr.  Read  said  that 
Mr.  Rasin  called  upon  him  at  his  office  and  told  him  he  had 
sold  more  goods  than  he  could  deliver,  and  that  he  wanted 
this  1^000  tons  to  deliver  to  De  Leon.  Read  said  he  saw  no 
objection  to  his  doing  so  and  Rasin  then  pulled  ont  of  his 
pocket  the  order  above  set  forth,  handed  it  to  Read  and  asked 
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him  to  8igQ  it.  Read  read  it,  and  in  the  end  signed  it  by 
writing  the  name  of  the  firm  across  the  face  thereof  as 
accepted.  Bead  says  Basin  said  nothing  about  what  was  to 
be  done  with  it.  In  response  to  a  request  from  Basin  for  a 
prompt  delivery  Etead  said  he  saw  no  reason  why  they  should  not 
deliver  them  early,  that  they  had  not  got  the  goods  made  but 
they  had  the  stock  in  the  factory  and  it  would  take  them  but 
a  few  days  to  make  up  the  goods.  (On  the  trial  Bead  testi- 
fied that  they  had  no  sncli  goods  on  hand  when  the  Atlanta 
contract  was  executed.)  Basin  then  asked  for  the  memorandum 
as  to  delivery,  which  Bead  then  wrote  out,  signed  and  gave 
to  him.  He  supposed  that  Basin  would  give  them  (the  order 
and  memorandum)  to  De  Leon  if  he  did  not  change  his  mind. 
Bead  also  says  he  accepted  this  order  and  signed  tlie  mem- 
orandum in  order  to  carry  out  his  contract  with  Basin  &  Co. 
Basin  then  took  the  order  and  memorandum  to  De  Leon, 
who  thereupon  gave  him  his  own  notes  for  about  $12,000, 
and  the  acceptances  of  third  parties  for  about  the  same  amount 
in  payment  for  tne  goods  which  he  thus  purchased  from 
Basin  &  Co.  The  acceptances  were  subsequently  paid,  but 
the  notes  given  by  De  Leon  were  not. 

On  Monday,  December  twelfth,  Basin  went  back  to  Balti- 
more, and  about  the  fifteenth  of  December,  a  clerk  of  De  Leon 
called  at  Bead's  oflice,  as  he  says,  to  learn  where  the  boat 
should  be  sent  when  the  goods  were  manufactured,  to  be 
delivered  on  this  accepted  order.  Bead  &  Co.,  in  the  mean- 
time had  learned  some  things  which  caused  them  to  look 
with  suspicion  on  the  whole  transaction,  and  the  result  was 
that  they  refused  to  deliver  the  goods,  and  notified  De  Leon 
of  their  determination  and  told  him  not  to  attempt  to  nego- 
tiate the  order.  The  ground  alleged  was  that  the  sale  to 
Basin  &  Co.  was  procured  by  fraud,  and  that  De  Leon  was  a 
party  to  it,  and  the  order  and  writing  on  it  was  a  part  of  the 
fraud.  This  notification  was  subsequently  served  on  plaintiff, 
the  assignee  of  De  Leon,  who  made  an  assignment  for  the 
benefit  of  his  creditors  soon  after  this  transaction.  On 
Thursday,  December  fifteenth.  Basin  &  Co.  stopped  payment. 
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and  on  the  following  day  made  an  assignment  for  the  benefit 
of  their  creditors. 

The  defendants  refused  to  deliver  the  goods  to  the 
assignee  of  De  Leon  under  the  order  above  mentioned  unless 
they  were  paid  the  purchase-price  of  the  same,  and  oflEered 
to  surrender  the  notes  of  Rasin  &  Co.,  which  they  had  given 
pursuant  to  the  terms  of  sale  of  the  Atlanta  contract,  upon 
such  payment. 

The  assignee  of  De  Leon  commenced  this  action  against 
defendants,  claiming  to  recover  from  them  the  value  of  the 
goods  which  the  defendants  had  refused  to  deliver,  with 
the  costs  of  the  action. 

The  answer  of  defendants  denied  any  knowledge  or  informa- 
tion, etc.,  as  to  any  of  the  transactions  between  Rasin  &  Co. 
and  De  Leon,  and  also  set  up  fraud  in  the  making  of  the 
orignal  contract  of  sale  on  the  part  of  Rasin  &  Co.  in  repre- 
sentations as  to  their  pecuniary  condition,  etc.,  and  alleged 
that  they  had  received  no  consideration  fpr  the  order  accepted 
by  them,  and  that  they  had  never  been  paid  for  the  goods ; 
also  that  De  Leon  knew  Rasin  &  Co.  were  insolvent  when 
they  made  the  Atlanta  agreement,  and  that  he  was  himself  in 
an  insolvent  condition  and  knew  the  fact  when  this  order  was 
obtained,  and  that  he  failed  within  six  days  thereafter. 

Upon  the  trial  evidence  was  given  upon  the  subjects  above 
set  forth.  It  was  there  much  mooted  as  to  the  character  of 
the  Atlanta  contract,  whether  it  was  an  executed  or  an 
executory  one ;  whether,  in  other  words,  title  to  1,000  tons 
of  fertih'zer  passed  from  defendants  to  Rasin  &  Co.  by  the 
execution  of  that  contract. 

The  learned  judge  who  tried  the  case  charged  the  jury 
^  that  this  IS  an  executed  contract  of  sale."     He  further  said  : 

In  the  dealing  between  Rasin  and  De  Leon  this,  I  think, 
appears,  to  which  I  will  call  your  attention.  That  De  Leon 
said  he  would  give  the  notes  on  condition  of  petting  the 
delivery  order  signed  by  Read  &  Co.  What  did  De  Leon 
mean  by  that?  If  you  find,  gentlemen,  any  aid  in  the 
evidence  to  guide  you  to  a  conclusion  on  that  subject,  ascer- 
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tain  if  you  can  whether  De  Leon  expected  that  he  would  get 
the  actual  possession  and  delivery  of  these  goods,  or  did  he 
expect  that  he  would  receive  a  paper  giving  him  the  right 
to  the  delivery,  subject  to  the  vendors  lien  ?  That  question, 
gentlemen,  is  for  you,  and  is  one  of  the  questions  that  specially 
lead  up  to  the  conclusion."  Again :  "  If  you  believe,  gentle- 
men, that  Mr.  Read  thought  when  that  paper  was  signed  by 
him  for  the  purpose  of  being  delivered  to  Mr.  De  Leon  that 
it  would  lead  Mr.  De  Leon  to  the  opinion  that  he  was  to  have 
the  ownership  of  these  goods  on  the  day  mentioned  in  that 
paper,  in  the  letter  for  the  delivery  of  them,  and  that  that 
possession  was  not  to  be  interfered  with  by  any  claim  on  the 
part  of  Messrs.  Read  for  their  vendor's  lien,  why  then,  gen- 
tlemen, you  will  say  so  by  your  verdict.  If  you  believe  that 
that  paper  was  meant  to  convey  the  effect  on  Mr.  De  Leon's 
mind  that  he  was  to  have  the  possession  of  the  articles  in 
question  free  from  the  vendor's  lien,  and  that  Messrs.  Read, 
in  signing  that  paper,  intended  to  convey  that  fact  upon 
De  Leon's  mind,  you  will  find  a  verdict  for  the  plaintiff. 
If,  on  the  other  hand,  you  believe  that  Messrs.  Read,  in  sign- 
ing that  paper,  intended  to  reserve  their  vendor's  lien,  and 
had  no  intention  whatever  to  convey  any  other  idea  to 
Mr.  De  Leon,  then,  gentlemen,  you  will  find  for  the  defense." 

Exceptions  were  duly  taken  to  the  charge  as  above  given. 
The  court  also  charged  that  if  entitled  to  anything  the  plaintiff 
was  entitled  to  receive  the  full  value  of  the  property  at  the 
time  it  should  have  been  delivered  under  the  contract.  The 
defendants  also  duly  excepted  to  such  charge.  The  jury 
returned  a  verdict  of  $27,337.90  for  the  plaintiff  upon  which 
judgment  was  entered,  which  was  affirmed  at  the  General 
Term  of  the  Superior  Court,  and  from  which  judgment  of 
affirmance  the  defendants  have  appealed  here. 

In  the  argument  here  the  learned  counsel  for  the  plaintiff 
sought  to  maintain  his  right  to  recover  upon  two  different 
and  distinct  propositions,  the  first  being  that  ,the  Atlanta 
contract  was  an  executed  one  after  payment  had  been  made 
by  the  delivery  of  the  notes  of  Rasin  &  Co.  to  the  defendants 
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and  accepted  by  them,  ae  (he  claimed),  nothing  remained  to 
be  done  but  to  deliver  the  goods  of  the  quality  and  at  the  time 
agreed  upon,  and  that  the  delivery  order  accepted  by  Read 
&  Co.,  and  transferred  to  Ue  Leon  by  Rasin  &  Co.  for  a  valu- 
able consideration  paid  at  the  time  by  De  Leon  divested  Read 
&  Co.  of  the  ownership  in  the  goods  and  vested  the  right  of 
property  in  De  Leon,  the  same  as  if  a  regular  bill  of  lading 
had  been  given  by  Read  &  Co.  to  Rasin  &  Co.,  and  had  been 
assigned  by  them  to  De  Leon  in  good  faith  for  value  paid  at 
the  time  of  the  assignment. 

The  second  proposition  is  that  whether  the  contract  was  an 
executed  or  simply  an  executory  one,  was  immaterial,  as  the 
defendants  are  estopped  from  setting  up  any  claim  for  a 
vendor's  lien  as  against  De  Leon,  by  reason  of  the  facts 
already  stated  herein. 

I.  As  to  the  first  ground  of  recovery.  We  are  quite  clear 
that  the  contract  in  question  was  executory,  and  in  that  respect 
we  differ  from  the  learned  trial  judge. 

It  is  true  that  the  contract  uses  the  words  "  we  have  to-day 
sold  to  Messrs.  R.  W.  L.  Rasin,"  etc.  But  that  language  must 
be  construed  in  connection  with  the  rest  of  the  contract,  which 
must  be  taken  as  a  whole,  and  such  construction  placed  upon 
it  as  the  language  used  in  the  entire  instrument  calls  for. 
Looking  at  the  contract  in  this  light,  it  will  bo  seen  there  are 
two  facts  which  render  it  entirely  clear  that  it  is  in  its  nature 
a  purely  executory  one.  One  fact  is,  that  there  was  to  be  an 
analysis  of  the  super-phosphates  by  a  New  York  or  a  Georgia 
chemist  before  delivery  or  payment,  as  provided  for  by  the 
contract,  could  be  insisted  upon.  Perhaps  the  vendee  might, 
if  he  chose,  waive  the  anal j>  sis  and  trust  entirely  to  the  guaran- 
tee and  thus  accept  delivery  without  it.  But  the  vendor 
could  not  compel  an  acceptance  or  claim  payment  without  an 
analysis,  and,  therefore,  no  title  passed  upon  the  signing  of 
the  agreement.  In  this  respect  there  is  no  material  distinction 
between  this  case  and  Russell  v.  Nicoll  (3  Wend.  112.)  The 
language  there  used  was  "sold  by  Daniel  Rapelye;"  etc 
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But  because  upon  a  perusal  of  the  whole  contract  it  was  clear 
that  the  property  sold  was  to  arrive  in  New  York  before  a 
certain  date  as  a  condition  of  the  sale,  the  court  said  that  such 
arrival  must  precede  the  change  of  title,  and  that  the  contract 
was  executory ;  that  the  word  sold  used  in  the  contract  meant 
contracted  to  sell.  It  is  the  same  here.  The  word  used 
means  the  same  —  "contracted  to  sell,"  because  some  material 
act  had  yet  to  be  performed  by  the  vendor  before  he  could 
insist  upon  making  delivery  or  claim  ])ayment  for  the  goods, 
and  that  act  was  to  make  an  analysis  of  each  cargo  or  ship- 
ment which  analysis  must  show  the  cargo  to  have  reached  a 
certain  stipulated  standard  before  his  contract  would  be 
jcomplied  with. 

The  other  fact  is  that  there  is  in  the  contract  no  specifica- 
tion, identification  or  description  of  the  particular  property 
sold.  It  was  simply  1,000  pounds  of  superphosphates.  Where 
the  goods  were  is  in  no  way  designated  or  intimated.  They 
might  have  been  in  Europe,  New  York,  Georgia,  or  (as  was 
the  truth),  not  in  esse,  and  still  every  word  of  the  contract 
have  full  significance.  How  is  it  possible  to  say  that  the  title 
to  any  particular  superphosphate  passed  to  the  vendee  when 
there  is  no  description  or  identification  of  it  to  be  found  in 
the  contract,  or  any  reference  to  it  therein  made  ?  Suppose 
the  vendors  had  had  1,000  tons  of  the  goods  in  their  factory 
in  New  York,  and  that  after  the  signing  of  the  contract,  a  fire 
had  totally  destroyed  the  factory  and  its  contents,  who  would 
have  had  to  sustain  the  loss  of  such  goods  ?  Is  there  the  least 
ground  for  claiming  that  the  vendees  must  suffer  it  ?  Make 
the  same  supposition,  but  place  the  goods  at  Atlanta,  and  the 
same  question  arises  and  the  same  answer  must  be  given.  As 
is  said  by  Comstook,  J.,  in  Kimherly  v.  Patchin  (19  N.  Y. 
330,  at  333):  "It  is  not  only  legally  but  logically  impossible 
to  hold  property  in  such  things  unless  they  are  ascertained 
and  distinguished  from  all  other  things,  and  this,  I  apprehend, 
is  the  foundation  of  the  rule  that,  on  a  sale  of  chattels,  in  order 
to  pass  the  title,  the  articles  must,  if  not  delivered,  be  desig- 
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natedeo  that  possession  can  be  taken  by  the  purchaser  without 
any  further  act  on  the  part  of  the  seller."  This  was  said  in 
a  case  where  the  question  arose  as  to  the  transfer  of  title  to  a 
quantity  of  grain,  a  part  of  a  larger  quantity  in  a  warehouse, 
which  was  designated  and  identified,  and  this  court  held  the 
title  passed  on  the  execution  of  the  contract.  But  when  a 
quantity  of  oil  was  sold  out  of  a  stock  consisting  of  different 
large  quantities  in  different  cisterns,  and  at  various  ware- 
houses, and  the  note  of  sale  did  not  express  the  quality  or 
kind  of  oil  sold,  or  the  cistern  or  warehouse  from  which  it 
was  to  be  taken,  and  the  purchaser  did  not  even  know  where 
the  particular  oil  lay  which  was  to  satisfy  the  contract,  the 
court  held  the  title  did  not  pass  ( ^Vh^te,  Assignee  v.  Wilks^ 
5  Taunt.  176),  and  that  case  is  cited  with  approval  in  Kimherly 
V.  Patchin  {supra). 

The  contract  being  executory  when  entered  into,  did  not 
become  an  executed  one  by  the  acts  of  the  parties  in  New 
York  when  the  defendants  took  the  notes  of  Kasin  &  Co.  as 
provided  for  in  the  contract.  The  most  that  could  be  plausibly 
argued  therefrom  is  that  Rasin  &  Co.  waived  their  right  to 
demand  an  analysis  before  giving  their  notes  for  the  goods : 
but  nothing  then  done  cures  in  any  way  the  difficulty  in  the 
contract  in  its  failure  to  designate  or  identify  the  goods  which 
were  sold,  and  in  regard  to  which  it  was  claimed  title  had 
passed  to  Rasin  &  Co.  This  fatal  defect  in  the  contract, 
which  precludes  all  possibility  of  claiming  it  to  be  an 
executed  contract  under  which  title  passed  to  any  specific 
or  designated  1,000  tons  of  super-phosphate,  attends  it  at 
all  times  and  renders  further  discussion  of  its  character,  useless. 
The  question  is  not  whether  Rasin  &  Co.  supposed  the  goods 
were  in  existence,  but  whether  from  that  contract  the  title  to 
1,000  tons  of  designated  and  identified  phosphates  passed  to 
them.  It  did  not  pass,  notwithstanding  all  their  suppositions, 
unless  there  were  some  designation  or  identification  of 
some  certain  1 ,000  tons,  even  though  out  of  a  larger  mass, 
and   that   there   was  no   such  designation  or  identification. 
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the  contract  conclusively  proves.  It  is  clear,  then,  that  the 
execution  of  this  contract  transferred  no  title  to  any  particu- 
lar goods  to  Basin  &  Co.,  and  that  there  was  a  mere  agreement 
to  sell  and  deliver  in  the  future  on  the  terms  and  conditions 
mentioned  in  the  contract. 

This  so-called  delivery  order,  signed  by  Basin  &  Co.  and 
addressed  to  the  defendants,  is  not  a  bill  of  lading  or  a  ware  • 
house  receipt,  and  has  no  properties  in  common  with  them. 
It  requests  defendants  to  deliver  to  Do  Leon  1,000  tons  of 
ammoniated  super-phosphate  sold  to  us^  and  is  signed  by 
Basin  &  Co.  It  identifies  no  goods,  designates  none,  and 
does  not  state  where  they  are  deposited  or  with  whom.  It  is 
simply  a  direction  to  the  defendants,  justifying  them  in 
delivering  to  De  Leon  1,000  tons  of  the  goods,  and  in  calling 
such  a  delivery  a  delivery  to  Basin  &  Co.  It  is  no  more  than 
an  assignment  of  the  rghts  of  Basin  &  Co.,  under  the  con- 
tract to  De  Leon,  who  takes  it  and  stands  in  the  shoes  of  his 
assignors. 

The  acceptance  of  the  order,  which  was  signed  by  defend- 
ants, has  no  further  effect  (aside  from  the  possible  estoppel, 
of  which  I  shall  speak  later),  than  to  place  defendants  in  a 
position  where  they  might  be  compelled  to  deliver  to  De  Leon, 
all  other  things  being  equal,  unless  Basin  &  Co.,  in  demand- 
ing a  delivery  to  them,  should  produce  the  accepted  order 
signed  by  the  defendants.  In  other  words,  the  effect  of  the 
transaction  is  to  put  De  Leon  in  the  place  of  Basin  &  Co., 
with  no  other  or  greater  rights  in  the  matter  than  they  had. 
The  American  authorities,  cited  by  the  learned  counsel  for 
the  plaintiff  as  to  the  rights  arising  from  the  issuing  or  indorse- 
ment of  bills  of  lading  and  warehouse  receipts  by  custodians 
of  the  property,  do  not  touch  the  case  in  hand. 

It  is  said  that  the  defendants,  by  the  acceptance  of  the  order, 
stood  in  the  position  of  a  warehouseman  who  has  attorned, 
and  their  acceptance  passed  the  property  to  De  Leon.  This 
assumes  the  whole  question,  and  is,  we  think,  wholly  unwar- 
ranted.    The  nature  of  the  transaction  between  Basin  &  Co. 
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and  the  defendants  k  completely  lost  sight  of.  The  trath,  it 
must  be  remembered,  is  that  defendants  have  agreed  to  sell 
to  Easin  &  Go.  certain  goods,  unidentified  and  undesignated 
(and  in  truth  not  in  existence),  deliverable  at  a  future  day 
after  an  analysis  should  disclose  the  fact  that  the  goods  ful- 
filled the  terms  of  the  contract.  All  that  this  order  does  is  to 
direct  this  delivery  to  be  made  to  De  Leon  in  fulfillment  of 
defendants'  contract  with  Rasin  &  Co. ;  and  this  the  defend- 
aiits  by  accepting  the  order  agree  to  do.  De  Leon,  therefore, 
takes  a  paper  which  is  in  no  sense  a  warehouse  receipt  or 
bill  of  lading,  but  which  simply  asks  that  the  goods  sold 
Easin  &  Co.  shall  be  delivered  by  defendants  to  De  Leon ; 
and  where  those  goods  are,  and  the  terms  of  the  contract,  it 
behooves  De  Leon  to  know.  After  acceptance  the  defend- 
ants were  no  more  their  own  warehousemen  than  before. 
They  entered  into  no  other  or  different  relations  with  De  Leon 
than  they  had  with  Rasin  &  Co.,  and  their  only  obligation  to 
the  former  was  to  deliver  to  him,  as  they  would  have  delivered 
to  Rasin  &  Co.,  the  1,000  tons  of  the  described  goods  upon 
the  contract  terms.  A  delivery  order  merely,  transfers  no 
title  to  the  goods  mentioned  in  it. 

Considerable  stress  was  laid  on  the  argument  upon  the  case 
of  Briggs  v.  Sizer  (30  N.  Y.  647).  In  that  case  the  order 
upon  the  drawee  was  not  accepted,  and  for  that  reason  the 
court  held  there  was  no  cause  of  action  against  him.  The 
opinion  of  the  learned  judge  seems  to  assume  that  if  there  had 
been  an  acceptance  of  the  order  the  plaintiff  would  have  been 
entitled  to  recover.  There  was  no  question  made  of  the 
right  of  the  drawee  (the  defendant)  to  retain  the  goods  until 
payment  by  the  vendee  (on  his  becoming  insolvent),  or  by  the 
assignee  of  the  vendee,  because  the  court  held  there  was  no 
liability  on  the  ground  of  a  lack  of  acceptance. 

Therefore,  whether  in  case  the  acceptance  had  been  proved 
the  judgment  of  the  court  would  have  been  the  same,  if  the 
right  of  the  defendant  to  retain  the  goods  until  payment  had 
been  asserted  because  of  the  insolvency  of  the  vendee,  is 
matter  of  mere  conjecture.     That  question   has  not  been 
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decided  and  the  ease  is  no  authority  against  the  view  which 
a  majority  of  the  court  now  takes  of  the  questions  involved 
in  this  case. 

We  think,  therefore,  that  upon  the  first  ground  discussed 
the  plaintiff  fails  to  make  out  a  case  for  judgment  in  his 
favor.  He  has  shown  no  title  to  the  goods  by  virtue  of  the 
Atlanta  contract  and  the  alleged  delivery  order  accepted  by 
the  defendants. 

II.  The  other  ground  for  the  recovery  is  that  the  defend- 
ants are  estopped  from  denying  the  legal  right  of  the  plaintiff 
to  a  delivery  of  goods  of  the  same  character  and  quality  as 
described  in  the  Atlanta  contract,  because  of  all  the  facts,  the 
Atlanta  contract,  the  so-called  delivery  order,  the  letter  and 
the  acts  of  the  defendants  and  the  change  of  position  of 
De  Leon  in  reliance  on  them. 

The  question  is  raised  by  the  exception  to  the  charge  of 
the  learned  trial  judge  in  which  he  submitted  to  the  jury  the 
matters  quoted  above.  After  a  careful  examination  of  the 
alleged  delivery  order,  its  acceptance  and  the  letter  written 
by  one  of  the  defendants,  and  in  the  light  of  the  testimony  of 
both  parties  as  to  what  occurred  at  the  meeting  between 
Rasin  and  Read  in  New  York  on  the  tenth  of  December,  we 
think  there  was  nothing  which  authorized  the  submission  of 
any  such  question  to  the  jury.  The  most  that  can  be  extracted 
from  a  perusal  of  all,  including  the  oral  evidence  given  on 
the  trial,  is  that  Rasin  had  contracted  to  deliver  to  De  Leon 
goods  which  he  did  not  have,  and  could  not  get  in  sutlicient 
quantity ;  that  he  told  this  to  Read  and  said  that  he  had  pur- 
chased the  1,000  tons  from  him  in  order  to  deliver  them  to 
De  Leon  on  his  contract.  This  Read  knew,  and  he  supposed 
when  he  accepted  the  order  and  signed  the  statement  as  to 
when  he  would  deliver  on  the  contract,  that  Rasin  would 
give  It  to  De  Leon,  unless  he  thereafter  changed  his  mind, 
which  there  is  no  evidence  to  show  he  could  not  legally  and 
properly  at  any  time  have  done.  It  is  not  pretended  that 
defendants  had  any  design  to  mislead  De  Leon  in  the  slightest 
degree.     Such  design  may  not,  perhaps,  be  necessary,  but  it 
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does  not  exist  here.  There  is  not  a  word  of  evidence  that 
Rasin  said  to  defendants  he  intended  to  try  and  procure 
money  or  notes  from  De  Leon  on  the  faith  of  this  order,  nor 
was  there  any  evidence  but  that  this  1,000  tons,  so  far  as 
defendants  knew,  were  to  be  delivered  in  fulfilhnent  of  an 
obligation  of  Rasin  to  De  Leon  for  the  delivery  of  goods 
which  had  already  been  fully  paid  for.  Indeed  there  was  no 
evidence  whatever  of  any  further  knowledge  on  the  part  of 
Read  than  that  Rasin  was  under  obligations  to  De  Leon 
which  he  was  endeavoring  to  partly  fulfill  by  having  defend- 
ants deliver  to  De  Leon  the  1,000  tons  in  fulfillment  of 
defendants'  contract  with  Rasin  &  Co.  It  is  not  pretended 
that  Rasin  said  to  Read  he  had  been  to  see  De  Leon,  and  that 
he  had  finally  consented  to  pay  $25,000  for  this  1,000  tons, 
provided  he  got  an  accepted  order  with  this  written  statement 
from  defendants,  or  that  it  would  be  upon  the  faith  of  this 
order  and  acceptance  that  he  would  advance  the  $25,0001 
This  whole  transaction,  it  must  be  remembered,  is  with  Rasm. 
The  order  is  drawn,  signed  and  produced  by  him  at  the 
store,  and  the  letter  or  statement  signed  by  defendants  is 
addressed  to  Rasin  &  Co.,  and  is  plainly  a  document  showing 
a  consent  to  deliver  to  De  Leon  in  fulfillment  of  defendant's 
executory  contract  with  Rasin  &  Co. 

Nor  is  there  anything  in  the  form  or  contents  of  the  order 
which  prevents  the  defendants  from  withholding  delivery. 
In  the  first  place  the  order  is  not  what  is  strictly  and 
technically  known  as  a  delivery  order.  Such  an  instrument 
purports  to  order  the  delivery  of  goods  then  in  existence  and 
described,  and  in  a  known  and  designated  place,  so  that 
possession  could  be  at  once  taken  thereof  without  further 
orders  or  permits  from  the  owner.  This  is  no  such  instru- 
ment. It  describes  no  goods  other  than  a  mere  statement  ot 
their  kind,  gives  no  designation  as  to  where  they  are,  or 
whether  they  are  yet  in  existence.  The  word  *'  Foid  •'  as  hab 
been  already  seen  does  not  in  and  of  itself  necessarily  imply 
either  the  existence  ot  or  the  chansre  ot  title  in  the  goods. 
In  other  words,  whether  the  contract  chansred  the  title  to 
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existing  goods,  or  only  agreed  to  sell  goods  thereafter,  is  not 
to  be  decided  solely  by  reference  to  the  word  sold  as  found 
in  the  contract-  Whether  there  has  been  this  change  of  title 
depends  upon  the  whole  of  the  language  used  in  the  contract, 
and  the  circumstances  of  the  transaction,  and  unless  a  party 
has  done  some  act  which  estops  him  he  may  always  show 
what  those  facts  are  in  order  to  see  whether  the  title  has  or 
has  not  changed.  There  is  no  act  of  defendants  proved  here 
which  should  estop  them  from  showing  the  truth  that  no  title 
had  passed,  and  that  the  words  "  sold  to  us "  as  used  in  the 
accepted  order  meant  the  same  as  when  used  in  the  contract, 
viz., ''  contracted  to  be  sold.'' 

De  Leon,  therefore,  took  such  an  order  at  his  peril,  and 
received  from  defendants  no  representation,  whatever,  tend- 
ing in  any  way  to  show  that  any  title  to  any  specific  property 
had  ever  passed  to  Kasin  &  Co,  He  occupies,  therefore, 
simply  the  position  of  Rasin  &  Co.  in  regard  to  the  property. 
The  right  remains  witli  the  vendors  to  refuse  delivery  to  the 
vendees  on  their  becoming  msolvent,  unless  they  pay  for  the 
property  on  delivery.  A  tender  of  notes  of  the  insolvent  as 
payment  of  the  property  is  no  payment  within  the  meaning 
of  this  rule,  even  though  agreed  to  be  so  received  in  tiie  con- 
tract. By  the  insolvency  which  happens  subsequent  to  the 
making  of  the  contract,  the  right  to  refuse  delivery  springs  up 
unless  payment  m  cash  is  made. 

All  that  is  seen  by  the  accepted  order,  therefore,  is  that  the 
defendants  acknowledged  that  they  have  sold  (which  expres- 
sion may  mean  simply  contracted  to  sell),  certain  goods  men- 
tioned therein  to  Rasin  &  Co.,  which  tliey  agree,  with  Rasin 
&  Co.,  to  deliver  to  De  Leon.  If  the  latter  desired  accurate 
information  from  the  vendors  in  order  to  bind  them  as  to  the 
meaning  in  this  instance  of  language  which  is  susceptible  of 
different  meanings,  he  should  have  asked  them,  and  if  the 
defendants  then  made  any  false  representations,  or  were  guilty 
of  acts  which  were  equivalent  thereto,  they  might  thereafter 
be  estopped  from  showing:  the  truth  as  against  one  who,  on 
the  faith  of  such  representations  or  acts,  had  altered  his  posi- 
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tion  to  his  detriment  if  the  trath  should  be  proved.  Here  is 
no  such  case.  When  the  order  is  produced  by  Basin  and 
accepted  by  defendants,  the  implication  which  accompanies  it 
on  these  facts,  is  that  defendants  will  deliver  to  De  Leon 
under  the  same  circumstances  which  they  would  deliver  to 
Basin  &  Co.,  and  if  circumstances  should  arise'  prior  to  the 
delivery  which  would  absolve  the  defendants  from  their  obli- 
gation to  deliver  to  Basin  &  Co.,  by  reason  of  their  insolvency, 
the  same  right  would  remain  with  defendants  when  a  delivery 
should  be  demanded  by  De  Leon. 

The  written  statement  is  but  an  amplification  of  the  order 
and  its  acceptance,  and  creates  no  other  or  greater  rights  in 
De  Leon  tlian  he  would  have  had  under  the  order  alone.  It 
makes  the  time  of  delivery  a  little  later  than  the  original 
Atlanta  contract,  but  no  new  obligation  is  thereby  entered 
into  by  defendants. 

To  give  the  jury,  upon  the  evidence  in  this  case,  the  right 
to  say  what  the  intentions  of  the  defendants  were  as  to  a 
waiver  of  their  right  to  refuse  delivery  on  the  insolvency  of 
their  vendee  until  payment  should  be  made,  is  to  submit  a 
question  of  law  to  that  body,  and  is,  therefore,  error. 

What  we  say  is  that  there  is  no  evidence  in  the  case 
authorizing  the  submission  of  this  question  of  intent  on  the 
part  of  the  defendants.  Taking  it  altogether,  the  evidence 
shows  that  it  is  simply  a  promise  on  the  part  of  defendants, 
made  to  Basin  &  Co.,  to  deliver  goods  (unidentified  and 
undesignated)  to  De  Leon,  which  they  had  contracted  to  sell 
to  Basin  &  Co.,  and  such  delivery  was  to  be  in  fulfillment  of 
such  contract,  with  the  same  right  to  refuse  delivery  to 
De  Leon  which  they  would  have  had  to  refuse  it  on  demand 
of  Basin  &  Co. 

This  case  is  quite  as  strong  for  the  defendant  as  that  of 
Farmeloe  v.  Bain  (1  C.  P.  Div.  445).  In  that  case  defendants 
sold  100  tons  of  zinc  to  B.  &  Co.,  and  gave  them  an  order, 
in  which  defendants  undertook  to  deliver  to  their  order, 
indorsed  thereon,  twenty-five  tons,  etc.,  ^^  off  your  contract 
of  this  (Jate^'^  and  signed  it.     Upon  the  faith  of  this  docu- 
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ment  the  plaintiflEs  bought  of  B.  &  Co.  and  paid  for  fifty 
tons  of  zinc,  and  B.  &  Co.  having  failed  without  having  paid 
the  defendants,  they  refused  to  deliver  the  zinc  to  the  plain- 
tiffs. The  jury  found  that  the  defendants,  in  signing  the 
order,  intended  the  same  as  a  representation  to  all  persons  to 
whom  it  should  be  shown  that  the  goods  therein  mentioned 
were  the  property  of  B.  &  Co.  The  court,  however,  held 
that  this  document,  thus  signed  by  defendants,  was  not  a 
known  document  among  merchants  and  was  to  be  looked  at 
as  any  other  instrument  in  writing,  and  as  thus  looked  at  it 
contained  no  representation  of  any  fact,  and  the  plaintiffs 
had  no  right  to  rely  upon  it  as  such  a  representation,  and 
consequently  could  not  claim  an  estoppel. 

In  the  documents  before  the  court  in  this  case,  there  are 
no  representations  of  any  fact  which  the  defendants  now  seek 
to  deny.  They  simply  claim  the  right  to  refuse  to  deliver  to 
an  insolvent  vendee,  or  his  assignee,  goods  which  they  had 
contracted  to  sell  and  deliver  to  one  whom  they  supposed 
solvent  when  the  contract  was  made.  They  deny  no  fact 
stated  in  their  writins^s,  and  they  take  no  new  or  different 
position  and  claim  no  other  or  further  right  tlian  they  have 
at  all  times  had. 

The  case  of  Knights  v.  Wiffen  (L.  R.  5  Q.  B.  660)  is  in 
no  respect  adverse  to  these  views.  It  was  decided  in  1870, 
and  the  case  of  Farmeloe  v.  Bain  {supra)  in  1876.  If  the 
latter  case  were  antagonistic  in  any  way  to  the  earlier  it  would 
at  least  have  been  mentioned.  This  later  one  is  much  more 
like  the  case  at  bar  than  is  that  of  Knights  v.  Wiffen. 
There  is,  however,  a  clear  distinction  between  Knights  v. 
Wiffen  and  the  case  under  discussion.  In  that  case  the 
defendant  had  a  quantity  of  barley  in  sacks  lying  in  his 
granary,  which  adjoined  a  railway  station,  and  he  sold  eighty 
quarters  of  it  to  M.  No  particular  sacks  were  appropriated 
to  M.,  though  the  barley  remained  at  the  granary  subject  to 
the  orders  of  M.,  but  in  the  possession  of  defendant,  who  was 
an  unpaid  vendor.  M.  afterwards  sold  sixty  sacks  to  the 
plaintiff  Knights,  who  paid  him  therefor.  M.  gave  plaintiff 
SicKKLs  — Vol.  LXI.        45 
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a  delivery  order  on  the  station  master,  as  agent  of  defend- 
ant, to  deliver  to  plaintiff  the  sixty  sacks,  and  the  defendant 
accepted  it  and  said  "all  right,"  etc.  It  was  held  that 
defendant  was  estopped  from  denying  that  upon  the  receipt 
of  the  order  he  had  appropriated  out  of  the  greater  bulk  the 
«ixty  sacks  in  question,  and  that  so  the  title  had  passed  to 
the  plaintiff,  who  was  entitled  to  its  possession;  that  the 
other  party  had  altered  or  changed  his  position  by  virtue  of 
defendant's  acceptance  of  this  delivery  order,  and  the  accept- 
ance substantially  acknowledged  that  defendant  had  made 
such  appropriation,  and  consequently  he  must  be  treated  as 
if  he  had,  in  which  case  the  title  and  right  to  the  possession 
of  the  barley  would  have  passed  to  the  plaintiff.  These  facts 
stand  out  in  that  case.  The  property  was  in  esse^  known  and 
described,  being  a  part  of  a  larger  quantity  in  the  actual 
possession  of  the  defendant.  The  delivery  order  for  a  part 
of  the  barley  is  shown  him  and  he  accepts  it.  He  thereby,  in 
oflEect,  acknowledges  that  he  has  the  barley  in  his  possession ; 
that  an  appropriation  has  been  made  of  the  proper  amount 
and  placed  in  the  possession  or  under  the  control  of  the  pur- 
<$haser,  and  that  acknowledgment  is  the  statement  of  an 
existing  fact  which  the  plaintiff  relied  on  and  acted  accord- 
ingly. No  such  case  exists  here.  This  is  an  executory 
contract  between  defendants  and  Easin  &  Co.,  by  which 
defendants  are  to  deliver,  at  a  future  time,  property  of  a 
certain  kind,  neither  designated,  identified  or  appropriated, 
and  as  matter  of  fact  not  then  in  existence.  The  vendees  ask 
defendants  to  deliver  to  De  Leon  the  property  sold  to  them, 
and  the  defendants  accept  the  order  and  stato  in  writing  when 
they  will  be  able  to  deliver.  Here  is  no  transfer  of  the  title 
to  any  property  to  De  Leon,  nor  is  there  any  representation 
by  act  or  speech  of  the  existence  of  any  fact  from  which  such 
inference  might  be  drawn  by  a  reasonable  man. 

The  other  English  and  American  cases,  cited  by  plaintiffs' 
counsel  upon  the  question  of  estoppel,  were  decided  upon  the 
same  principle  as  Knights  v.  Wiffen  {supra).  In  that  case,  as 
well  as  in  the  other  cases,  it  must  be  always  borne  in  mind 
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that  the  title  and  the  right  to  the  possession  of  certain  specific 
property  (which  was  in  esse^  described  and  its  whereabouts 
known  and  stated)  would  have  passed  to  the  claimant  if 
the  things  had  actually  been  done  by  the  warehousemen, 
wharfingers,  etc.,  which  by  their  acts  the  court  held  they 
acknowledged  that  they  had  done,  and  upon  the  faith  of  which 
acknowledgment  and  representations  the  claimants  had  acted. 
Under  such  circumstances  the  courts  decided  that  these  same 
warehousemen,  wharfingers,  etc.,  could  not  turn  around  and, 
after  the  claimant  had  altered  his  position  on  the  faith  of  their 
acts  and  representations  showing  that  title  had  actually  passed 
to  him,  undertake  to  deny  the  same  and  claim  the  property. 

The  claim  of  plaintiffs'  counsel  that  many  of  the  American 
cases  hold  the  doctrine  that  delivery  orders  transfer  the  title 
to  the  property  the  same  as  a  bill  of  lading,  even  without 
acceptance,  is  not  material  here.  No  delivery  order,  nor  any 
other  document,  can  transfer  the  title  to  property  not  in  exist- 
ence or  unidentified  and  nndistinguishable  from  a  larger  mass, 
not  itself  designated  and  from  which  no  appropriation  has 
been  made. 

We  are  thus,  in  this  case,  brought  back  to  the  one  material 
question  of  estoppel,  and  upon  that  we  think  the  counsel  for  the 
plaintiff  necessarily  fails.  He  does  not  claim  to  be  able  to  main- 
tain his  recovery  on  the  principles  applied  in  Lawrence  y,Fox  (20 
N.  Y.  268),  and  other  like  cases.    In  this  we  think  he  is  correct. 

After  carefully  examining  the  facts  in  this  case  in  all  their 
bearings,  as  presented  by  this  record,  we  think  no  title  passed 
to  any  goods  by  virtue  of  the  papers  mentioned  herein,  and 
that  there  was  no  estoppel,  and  that  the  only  effect  of  the 
transaction  proved  was  to  substitute  De  Leon  for  Rasin  &  Co., 
subject  to  defendants'  right  to  refuse  delivery  to  either  on  the 
insolvency  of  the  vendees,  Easin  &  Co. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  event. 

Danfobth,  J.,  (dissenting).  The  plaintiff  sues  as  assignee 
of  one  P.  M.  De  Leon,  for  the  benefit  of  creditors,  and  seeks 
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to  recover  from  the  defendants  damages  for  the  nou-delivery 
by  them  of  1,000  tons  of  super-phosphates  mentioned  in  the 
following  instruments,  viz.,  an  order  in  thesa  words : 

"  Baltimore,  December  7,  1881. 
"  Messrs.  Read  «fe  Co.,  34  Beaver  street^  N,  T. 

"  Gentlemen.—  Please  deliver  to  P.  M.  De  Leon  one  thou- 
sand tons  of  ammoniated  super-phosphates  sold  to  us,  and 
oblige,  '"  V'ery  respectfully, 

"R.  W.  L.  RASIN  &  CO.," 
which  was  drawn  by  Rasin  &  Co.,  and  accepted  by  the 
defendants  under  the  name  of  Read  &  Co.,  by  writing  acrosa 
the  face  of  the  paper  "accepted,"  and  signing  the  same  by 
their  firm  name,  and  so  accepted  was  delivered  to  Rasin  <fe  Co, 
with  the  following  memorandum  : 
"  To  Messrs.  R.  W.  L.  Rasin  &  Co.,  Baltimore^  Md. 

"  From  Read  &  Co., 

"  34  Beaver  street^  New  Torh^  Decemher  10,1881, 

«  Dear  Sirs.— We  will  deliver  to  Mr.  Perry  M.  De  Leon  on 
your  order  dated  Dec.  7th,  accepted  by  us  to-day,  one  cargo, 
say  500  tons  to  vessel,  f  o  begin  loading  about  the  19th  Decem- 
ber, and  the  i^mainder  of  the  1,000  tons  to  a  vessel  to  load 
the'latter  part  of  December  or  early  in  Jaimary,  1882,  vessek 
to  be  furnished  by  Mr.  De  Leon.  ^^  ^^^^  ^  ^^  „ 

On  the  same  day  (December  tenth),  Rasin  &  Co.  delivered 
both  papers  to  De  Leon,  who,  as  the  jury  have  found,  received 
them,  and  upon  the  faith  and  credit  induced  thereby,  paid  to 
Rasin  &  Co.,  the  sum  of  $24,450.  The  defendants  subse- 
quently, and  before  the  time  fixed  for  delivery,  gave  to 
De  Leon  notice  in  writing  that  they  would  not  execute  the 
accepted  order  or  fulfill  the  contract.  The  defendants  set  up 
by  answer,  and  also  upon  the  trial,  that  they  received  no  con- 
sideration  for  the  acceptance  and  agreement,  and  were  induced 
to  execute  the  same  by  certain  false  representations  made  to 
them  by  Rasm  &  Co.,  and,  in  substance,  that  De  Leon  as 
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privy  thereto,  colluded  and  conspired  with  Rasin  &  Co.  to ' 
make  a  colorable  and   apparently  bona  fide  transfer  of  the 
writings  for  the  purpose  of  cheating  the  defendants.     The 
jury  found  against  these  allegations. 

It  appeared  that,  in  fact,  Rasin  «fe  Co.  were  insolvent  and 
had  not  paid  Read  &  Co.  for  the  goods.  The  defendants 
upon  the  trial  claimed  a  right  to  retain  them,  and  concerning 
that  the  learned  trial  judge  charged  the  jury:  "If  you 
believe  that  Mr.  Read  thought,  when  that  paper  was  signed 
by  him  for  the  purpose  of  being  delivered  to  Mr.  De  Leon, 
that  it  would  lead  Mr.  De  Leon  to  the  opinion  that  he  was  to 
have  the  ownership  of  these  goods  on  the  day  mentioned  in 
that  paper,  in  the  letter  for  the  delivery  of  them,  and  that 
that  possession  was  not  to  be  interfered  with  by  any  claim  on 
the  part  of  Messrs.  Read  for  their  vendor's  lien,  why,  then, 
gentlemen,  you  will  say  so  by  your  verdict.  If  you  believe  that 
that  paper  was  meant  to  convey  the  effect  on  Mr.  De  Leon's 
mind  that  he  was  to  have  the  possession  of  the  articles  in 
question  free  from  the  vendor's  lieu,  and  that  Messrs.  Read, 
in  signing  that  paper,  intended  to  convey  that  fact  upon 
De  Leon's  mind,  you  will  find  a  verdict  for  the  plaintiff. 
If,  on  the  other  hand,  you  believe  that  Messrs.  Read,  in  sign- 
ing that  paper,  intended  to  reserve  their  vendor's  lien,  and 
had  no  intention  whatever  to  convey  any  other  idea  to 
Mr.  De  Leon,  then,  gentlemen,  you  will  find  for  the  defense." 

The  verdict  in  plaintiff's  favor,  therefore,  established  that 
the  intention  of  Read  &  Co.  was  to  give  assurance  to  De  Leon 
that  he  was  to  have  the  goods  free  from  any  claim  on  their 
part.  The  General  Term  sustained  the  recovery,  and  we  are 
brought  to  the  inquiry  whether  any  error  of  law  was  com- 
mitted by  the  trial  judge  which  requires  a  new  trial.  But  as 
the  appeal  has  been  put  in  a  great  degree  upon  the  relations 
between  Read  &  Co.  and  De  Leon  and  Rasin  &  Co.  in  respect 
to  the  property  in  question,  a  statement  concerning  the  facts 
on  which  those  relations  depend,  will  be  nefcessary.  All  the 
parties  were  dealers  in  fertilizers,  and  Read  &  Co.  and  Rasin 
<&  Co.  were  also  manufacturers.     On  the  17th  of  September, 
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1881,  an  agreement  was  made  between  De  Leon  and  Rasin 
A  Co.,  by  which  in  December,  1881,  and  January,  1882, 
Rasin  &  Co.  were  to  supply  De  Leon  with  2,000  tons  of 
fertilizers  at  twenty-four  dollars  per  ton,  and  he  was  to  pay 
therefor  by  notes  maturing  from  November  1  to  December 
15,  1882,  without  interest.  De  Leon  undertook  to  supply 
the  article  to  other  parties,  and  Rasin  &  Co.,  having  delivered 
only  300  tons,  were  repeatedly  urged  by  De  Leon  to  complete 
delivery  so  as  to  enable  him  to  fill  his  orders.  Read  &  Co. 
had  had  dealings  with  Rasin  &  Co.,  and  about  this  time 
solicited  further  orders,  and  an  agreement  in  writing  was 
made  between  Read  &  Co.  and  Rasin  &  Co.,  of  which  the 
following  is  a  copy  : 

"  Atlanta,  Ga.,  December  7,  1881. 
"  We  have  to-day  sold  to  Messrs.  R.  W.  L.  Rasin  &  Co.,  of 
Baltimore,  Md.,  one  thousand  tons  ammoniated  super-phos- 
phates at  twenty-four  ($24)  dollars  per  ton  (2,000  lbs.),  on  a 
cash  basis,  goods  to  be  delivered  free  on  board  buyer's  vessels, 
and  by  us  in  bulk.  We  guarantee  the  analysis  of  goods  to 
be  not  less  than  2  per  cent  of  ammonia,  and  not  less  than 
8  per  cent  of  available  phosphoric  acid,  sampling  and  analysis 
of  each  shipment  to  be  made  by  A.  R.  D.  Dane  &  Co.,  of 
New  York,  or  by  Prof.  White  of  Georgia.  Settlements  are 
to  be  made  on  delivery  to  buyers  of  bills  of  lading,  by  their 
notes,  with  6  per  cent  interest  added.  For  the  convenience 
of  sellers,  buyers  agree  to  make  their  notes  at  four  months, 
with  the  understanding  that  they  are  to  be  renewed,  so  as  to 
mature  finally  not  later  than  December  10th  and  December 
20th,  1882,  say  one-half  each  date.  Shipment  to  be  made  as 
early  as  possible  during  this  month. 

"READ  &  CO.,  of  New  York. 
"  We  accept  the  above. 

"R.  W.  L.  RASIN  &  CO.,  Baltimcyre,  Md. 
"Messrs.  Read  &  Co.  have  the  option  of  furnishing  an 
additional  one  thousand  tons  on  above  terms  within  twenty 
days  from  this  date." 
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The  evidence  tended  to  show  that  this  a^eement  was  made 
by  Basin  &  Co.,  because  of  the  non-completion  of  their  new 
factory  and  consequent  inability  to  keep  their  agreement 
with  De  Leon,  who  was  "  pressing  them  for  a  delivery,"  and 
that  Bead  &  Co.,  before  their  acceptance  of  the  order  making 
the  memorandum  above  set  out,  were  notified  of  this  difficulty 
and  of  the  desire  of  Basin  &  Co.,  to  give  De  Leon  their  goods 
in  order  to  fulfill  the  contract.  On  the  same  day  (December 
10, 1881),  Bead  &  Co.  billed  the  goods  to  Basin  &  Co.  at 
twenty-four  dollars  per  ton,  with  interest  to  December  15^ 
1882,  amounting  to  $25,428,  and  credited  Basin  &  Co.  with 
their  notes  then  given,  ten  in  number,  each  for  $2,542.80, 
maturing  at  different  times  and  in  all  amounting  to  the  same 
sum  of  $25,428. 

In  my  opinion  the  record  shows  two  mutual  and  inde- 
pendent contracts,  for  the  breach  of  either  of  which  an  action 
would  lie.  There  was  one  contract  between  Basin  A  Co.  and 
Bead  &  Co.,  and  another  contract  between  Bead  &  Co.  and 
De  Leon.  The  first  is  of  no  importance  to  the  parties  in  this 
action  if  the  second  is  valid,  and  if  by  it  De  Leon  was  induced 
to  advance  money  to  Basin  &  Co.,  upon  the  belief  that  Bead  <fe 
Co.  intended  to  become  bound  according  to  its  terms.  The 
right  thus  created  could  not  be  put  an  end  to  by  annulling  the 
contract  between  Basin  &  Co.  and  Bead  <fe  Co.  The  reason- 
ing of  the  court  in  Briggs  v.  Sizer  (30  N.  Y.  647),  is  to  the 
effect  that  it  is  not  necessary  there  should  be  a  consideration 
moving  from  the  payee  to  the  drawee  of  such  an  order  as  the 
one  now  before  us,  to  support  an  acceptance ;  that  as  in  the  case 
of  a  bill  of  exchange  the  consideration  for  the  acceptance  moves 
between  the  drawer  and  drawee,  and  not  between  the  holder 
and  acceptor,  and  the  whole  argument  of  the  learned  judge 
writing  in  that  case,  goes  to  show  that  after  acceptance  of  an 
order  for  merchandise,  a  privity  is  established  between  the 
payee  and  acceptor,  which  makes  the  latter  liable  at  the  suit 
of  the  payee.  In  that  case,  however,  there  was  no  actual 
acceptance,  but  only  facts  from  which  it  was  sought  in  vain 
to  infer  an  acceptance,  and  the  court  say,  there  beinsr  no 
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acceptance,  the  action  muse  fail.  The  order  or  draft  in  that 
case  was  for  merchandise ;  it  was  similar  in  form  to  that  at 
bar,  and  it  is  plain  the  conclusion  of  the  court  as  to  the  effect 
of  an  acceptance,  had  one  been  made,  would  be  decisive  in 
favor  of  the  plaintiff  hei-e.  But  as  there  was  in  fact  no 
acceptance,  it  is  argued  by  the  appellants  that  the  reasoning  is 
uncalled  for  by  the  circumstances,  and  the  opinion  obiter,  and 
so  not  decisive  in  any  other  case.  The  observations  of  the 
court  were  not  mere  dicta,  but  the  main  part  of  an  argument 
expressive  of  a  deliberate  and  carefully  considered  opinion. 
It  is,  therefore,  entitled  to  weight,  and  the  principle  upon 
which  it  stands,  is  applicable  to  the  case  at  bar. 

As  most  favorable  to  the  appellants,  let  us  assume  that  there 
was  no  consideration  between  Head  &  Co.  and  Rasin  &  Co., 
i,  e.,  between  drawer  and  drawee,  and  that  Read  &  Co. 
accepted  without  consideration,  simply  for  the  accommodation 
of  Rasin  &  Co.,  or  even  that  the  acceptance  was  procured  by 
representations  of  Rasin  &  Co.,  which  were  in  fact  false,  but 
not  known  to  be  so  by  either  Read  &  Co.  or  De  Leon.  In 
such  a  case,  until  actually  delivered  to  De  Leon,  the  accept- 
ance might  have  been  withdrawn  or  revoked,  and  so  it  might 
have  been  even  after  delivery  to  De  Leon  and  until,  without 
notice,  he  had  made  advances  on  the  strength  of  it,  or  in 
some  other  way  changed  his  position ;  for  until  that  event, 
he  was  not  a  party  to  the  contract.  But  the  moment  he,  rely- 
ing on  this  acceptance,  paid  Rasin  &  Co.  for  the  goods,  he 
became  a  holder  for  value  of  the  acceptance  and  a  party  to 
the  contract.  For  such  payment  indicated  his  assent  to  the 
obligation,  and  the  promise  of  Read  ife  Co.,  which  was  before 
a  mere  naked  promise,  became  clothed  with  a  consideration 
and  a  new  debt  was  contracted  in  his  favor. 

A  point  is  made  by  tlic  appellant  that  "by  the  delivery  of 
the  order  and  memorandum  the  property  in  the  goods  did 
not  pass  to  De  Leon."  These  papers,  the  learned  counsel 
argues,  "  are  not  indicia  or  documents  of  title,  nor  qnasi 
negotiable."  If  I  am  right  in  the  view  already  expressed  as 
to  the  effect  of  the  acceptance  by  Read  &  Co.  and  the  pay- 
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ment  of  money  by  De  Leon,  tlie  question  raised  by , the  appel- 
lants' proposition  as  to  the  effect  of  a  mere  delivery  order  is 
quite  irrelevant  and  constitutes  no  legal  excuse  for  the  non- 
delivery of  the  goods.  It  may  be  conceded  that  if  De  Leon 
were  to  be  regarded  merely  as  an  assignee,  although  for  value, 
of  a  bill  of  lading  or  a  delivery  order,  or  a  warehouse  receipt, 
his  right  to  recover  would  depend  upon  the  title  or  right  of 
his  assignor,  and  tlius  be  subject  to  any  defense  which  might 
exist  against  Rasin  &  Co.  The  appellants  cite  authorities  to 
that  effect ;  among  them  and  ajs  applicable  as  any  otliers  are 
CoUim  V.  HaUi  (20  Hun,  246,  and  85  N.  Y.  637) ;  Ilentz  v. 
Miller  (94  N.  Y.  64);  Farmeloe  v.  Bain  (L.  R.,  1  C.  P. 
Div.  445);  Imperial  Bank  v.  London  cfe  ISL  Katharine 
Docks  Company  (L.  R.,  5  Ch.  Div.  195,  200).  But  to  what 
effect  are  the  authwities  ?  In  Collins  v.  Ralli  there  was  a  very 
able  and  instructive  opinion,  which,  upon  appeal,  was  adopted 
by  this  court  (85  N.  Y.  637)  and  afterwards  cited  with 
approval  (94  N.  Y.  64).  Omitting  mattera  not  now  material, 
it  went  upon  tlieso  circumstances:  One  Cutter,  by  fraud, 
induced  the  plaintiff  to  sell  certain  bales  of  cotton  to  mills 
which  he  assumed  to  represent,  and  deliver  to  him  a  bill  of 
sale  running  to  the  mills.  In  like  manner  he  procured  a 
delivery  order  upon  the  warehousemen  who  had  the  cotton  in 
store,  and  there  he  marked  the  cotton  witli  the  address  of  the 
mills.  He  next  stored  the  cotten  in  another  warehouse, 
taking  receipts  in  his  own  name  and  afterwards  in  the  name 
of  his  brokers.  The  marks  were  then  removed  from  the 
bales,  and  the  defendants  bought  the  cotton  in  good  faith  for 
value  and  shipped  it  to  Liverpool.  The  plaintiffs  sued  them 
for  the  value  of  the  cotton,  and  recovered  upon  the  ground 
that  Cutter  was  guilty  of  larceny  in  fraudulently  obtaining 
the  custody  of  the  cotton  and  converting  it  to  his  own  use ; 
and  as  the  plaintiff  had  never  conferred  upon  him  the  apparent 
title  thereto,  or  any  authority  to  dispose  thereof,  the  plaintiff 
was  not  estopped  from  reclaiming  it  from  the  defendants. 

The  case  turned  upon  the  propositions  that  the  fraud  of 
Cutter  was  equivalent  to  larceny,  and  the  absence  of  an  indicia 
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of  title  conferred  on  him  by  the  plaintiff.  The  learned  courts 
applying  the  doctrine  of  McNeil  v.  Tenth  National  Bank 
(46  N.  T.  325,  329),  added :  "  If  plaintiff  clothed  Cutter  &  Co. 
with  apparent  title  or  power  to  sell,  or  did  anything  out  of 
the  usual  course  of  business  calculated  to,  and  which  actually 
did,  mislead  the  defendants  in  respect  to  the  ownership  or 
right  of  sale  of  the  cotton,  it  would  clearly  be  inequitable  to 
permit  the  plaintiff  to  recover  therefor  from  the  defendants, 
who  had  parted  with  their  money  on  the  faith  and  credit  of 
the  appearances  so  created  by  him,  the  principle  of  estoppel 
would  apply."  And,  referring  to  the  defendants'  claim  that 
this  was  affected  by  the  delivery  orders,  say :  "  These  orders 
were  the  means  adopted  to  put  Cutter  in  temporary  possession 
of  the  cotton  so  that  it  might  be  shipped  to  his  assumed  prin- 
cipals," adding,  they  "  worked  no  harm  to  any  one.  They  were 
not  seen  by  defendants,  or  any  person  representing  them,  and 
their  existence  even  was  unknown  to  them,"  so  that,  even  if 
the  delivery  order  indicated  title,  it  would  furnish  no  support 
to  their  claim  of  estoppel.  But  it  was  also  held  that  such  an 
order  related  only  to  the  possession,  and  that  its  purpose  was 
served  when  it  was  delivered  to  the  warehouseman,  and  he 
obeyed  it ;  and  the  elementary  rule  that  bare  possession  is 
not  sufficient  to  enable  one  to  convey  title  was  applied.  But 
the  distinction  between  such  a  case  and  that  of  a  person  pro- 
curing the  sale  of  goods  by  reason  of  false  pretenses  was 
adhered  to.  The  learned  court  referred  to  the  fact  that  in 
the  case  then  in  hand  there  was  no  sale,  no  purchase,  and  so 
the  title  remained  in  the  plaintiff,  and  no  doubt  was  enter- 
tained that  if  by  fraudulent  contrivance  a  person  induced  the 
sale  and  delivery  of  goods  to  himself,  he  could  convey  a  good 
title  to  a  bona  fide  purchaser  for  value,  so  long  as  the  original 
owner  had  not  exercised  his  right  to  revoke  the  sale  and 
reclaim  his  goods.  H^ntz  v.  Miller  {supra)  goes  no  farther 
and  holds  that,  so  far  as  the  real  owner  has  allowed  another 
to  have  the  appearance  of  ownership,  he  is  estopped  from 
Betting  up  his  own  right.  The  other  cases  cited  only  show 
that  a  delivery  order,  or  other  similar  instrument,  gives  the 
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assignee  no  greater  right  of  action  than  the  assignor  had^ 
although  by  its  terms  it  runs  to  the  promisee  or  his  assignee. 
They  show  that  such  a  document  is  not  a  negotiable  securitj^ 
and  cleai-ly  it  is  not.  In  Farmeloe  v,  Bmn  {8upr*a\  for  instance 
the  plaintiff  took  as  indorsee  an  instrument  made  by  the 
defendant  to  Burrs  &  Co,,  in  these  words:  "We  hereby 
undertake  to  deliver  to  your  order  indorsed  hereon,  twenty- 
five  tons  merchantable  sheet  zinc,  off  your  contract  of  this 
date."  On  the  strength  of  this  paper,  indorsed  by  Burra 
&  Co.  to  the  plaintiff,  they  accepted  bills  drawn  by  Burrs 
&  Co.  It  was  held  that  the  giving  of  this  undertaking  did 
not  estop  the  defendants  from  setting  up  against  the  plaintiff 
their  right,  as  unpaid  vendors,  to  withhold  delivery,  and 
that  Burrs  &  Co.  were  not  at  liberty  to  transfer  to  their 
vendees  a  property  in  the  zinc  which  they  themselves  did 
not  possess.  The  plaintiff  contended  that  the  undertaking 
was  a  representation  that  the  zinc  belonged  to  Burra  &  Co. 
free  from  any  lien,  and  sought  to  apply  the  doctrine  of 
equitable  estoppel,  but  failed,  because  it  stated  no  fact,  and 
left  the  indorsee  or  assignee  to  recover,  if  at  all,  on  the  case 
of  his  assignor.  So  in  Imperial  Bank  v.  London  and  St^ 
Katharine  Docks  Company  {supra\  the  plaintiff  claimed 
oy  indorsement  under  a  delivery  order,  and  the  defendant 
justified  in  substance  under  the  title  of  a  vendor's  lien 
for  unpaid  purchase-money  of  the  goods  in  question,  and 
succeeded,  the  court  holding  that  so  long  as  the  vendor 
was  in  possession  "as  vendor  and  in  no  other  character,'^ 
and  was  unpaid,  he  could  maintain  his  lien  as  vendor^ 
notwithstanding  he  had  given  a  delivery  order.  Therefore,, 
it  may  well  be  as  the  appellant  contends,  settled  law,  that 
the  indorsement  and  transfer  of  a  dock  warrant  or  ware- 
house certificate,  or  other  like  document  of  title,  by  a  vendor 
to  a  vendee,  will  not  divest  the  vendor's  lien.  The  present 
case  is  not  governed  by  such  doctrine.  We  have  here  a  very 
different  thing.  A  contract  or  promise  from  the  vendor 
directly  with  and  to  the  plaintiff,  not  resting  on  representation 
or  assignment,  but  upon  novation  —  a  new  debt  or  undertak- 
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ing  in  place  of  the  old.  Nothing  is  transferred  from  the 
assignor  to  the  assignee ;  the  debt  due  the  original  vendor  is 
extinguished  and  a  new  one*  created  by  the  acceptance. 
Head  &  Co.,  from  the  moment  of  acceptance,  became  bound 
as  bailees  to  De  Leon,  at  fii-st  contingently  upon  the  payment 
by  him  on  the  faith  of  the  acceptance,  and  upon  that  pay- 
ment absolutely.  They  no  longer  held  the  character jof  vendor 
only,  but  were  acceptors,  and  by  assuming  that  character  an 
end  was  'as  effectually  put  to  the  vendor's  lien  as  if  there  had 
been  an  actual  delivery  of  the  goods  to  the  vendee,  or  they 
being  in  a  common  store,  the  warehouseman  had  on  theseller^s 
order  transferred  them  on  his  book  to  the  purchaser.  In 
either  case  there  is,  in  legal  effect,  an  actual  change  of  custody. 
In  the  case  of  a  mere  assignment  of  a  wai'ehouse  receipt,  or  an 
assignment  of  a  delivery  order,  it  has  been  held  that  neither 
amounts  to  a  constructive  delivery  of  the  jjoods  covered  by  it, 
but  where  the  warehouseman  is  notified  of  the  assignment, 
and  agrees  to  hold  the  goods  for  the  assignee,  such  effect  is 
to  be  given  to  it.  ( Wilkes  v.  Fen*i8^  5  Johns.  Rep.  335 ; 
Brigga  v.  Sizer.^  supra ;  Addison  on  Contracts,  959.)  This 
author  sums  up  the  doctrine  by  saying :  "  If  the  goods  have 
been  resold,  and  the  second  purchaser  has  received  from  his 
immediate  vendor,  the  first  purchaser,  a  delivery  order 
addressed  to  the  original  vendor,  which  has  been  accepted  by 
him,  the  original  vendor  cannot,  after  he  has  thus  attorned  to 
fiuch  second  purchaser,  refuse  to  deliver  the  goods  to  such 
second  purchaser,  pursuant  to  his  acceptance,  although  the 
first  purchaser  to  whom  he  sold  became  bankrupt  before 
delivery,  and  before  payment  of  the  price,  and  the  goods 
were  not  weighed  or  measured  over  prior  to  the  bankruptcy 
of  the  first  purchaser." 

In  the  case  before  us  the  transaction  implies  a  title  in 
De  Leon,  and  the  receipt  not  only  acknowledges  that,  but  con- 
tains an  express  promise  to  deliver  the  property  to  him.  The 
transmutation  of  title  is,  therefore,  as  complete  as  if  produced 
by  the  attornment  of  a  warehouseman  or  dock-master  to  the 
holder  of  a  dock  warrant  or  delivery  order. 


1887.]  Andbbson  v.  Read  et  al.  365 

Dissenting  opinion,  per  Danfobth,  J. 

More  in  point  to  the  case  actually  before  us,  and  in  con- 
trast with  those  cited  by  the  appellants,  is  Armour  v.  Michigan 
Central  HaUroad  Co.  (65  N.  T.  Ill),  The  action  was  upon 
two  bills  of  lading  or  carrier's  receipts,  issued  in  the  name  of 
the  defendant  by  its  agent.  The  defense  was  (1)  that  they  were 
issued  by  him  without  authority,  he  being  authorized  to  bind 
the  company  only  for  goods  actually  shipped,  and  there  were 
none ;  (2)  that  he  was  induced  to  issue  them  by  fraud  prac- 
ticed by  one  Michaels.  The  facts  were  that  Michaels  pre- 
sented to  the  defendants'  agent  a  receipt  purporting  tt)  be 
signed  by  one  S.,  a  warehouseman,  for  200  packages  of  lard 
in  store  for  account  of  Michaels,  "  and  subject  to  the  return 
ef  the  receipt  properly  indorsed."  This  was  delivered  to  the 
defendant's  agent,  accompanied  by  the  order  of  Michaels  for 
100  packages,  and  afterwards  a  similar  order  for  100  other 
packages,  and  in  each  instance  the  defendant,  by  its  agent, 
executed  and  delivered  to  Michaels  a  carrier's  receipt  acknowl- 
edging the  receipt  from  him  of  one  hundred  packages  of  lard 
consigned  to  the  plaintiffs  at  New  York,  and  to  be  there 
delivered  to  them.  The  defendant,  at  the  time  the  receipts 
were  given,  was  informed  by  Michaels  that  he  intended  using 
the  same  at  bank  the  same  day.  He  did  so  by  drawing  on 
the  plaintiffs  for  $3,600  in  each  case,  and  attaching  to  the 
respective  drafts  one  of  the  bills  of  lading.  The  bank  dis- 
counted the  drafts  and  forwarded  the  same  to  New  York  for 
collection.  They  were  paid  by  the  plaintiffs  on  the  faith  of 
the  defendant's  receipts,  and  the  lard  not  being  delivered 
they  sued  the  defendant.  ^  They  recovered  before  the  referee 
for  three  packages,  but  were  defeated  as  to  one  hundred  and 
ninety-seven  of  tliem  for  reasons  which  are  not  involved  here. 
At  Geneml  Term  the  decision  of  the  referee  was  aflSrmed,  but 
upon  appeal  the  judgment  was  reversed  upon  grounds  showing 
that  in  the  opinion  of  the  Commission  of  Appeals  they  were 
entitled  to  a  full  recovery  upon  both  receipts.  One  commis- 
sioner stated  that  the  principle  that  a  party,  who,  by  his  admis- 
sions, has  induced  a  tliird  party  to  act  in  a  particular  manner, 
is  not  permitted  to  deny  the  truth  of  his  admission  if  the  conse* 
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quence  would  be  to  work  an  injury  to  such  third  person, 
applied  to  and  governed  the  case  ;  in  substance,  saying  that 
the  defendant  having  been  the  cause  of  the  advances  made 
by  the  plaintiflfe,  must  be  held  to  have  intended  what  was  in 
fact  the  legitimate  consequences  of  its  own  misstatements. 
The  commissioners  call  attention  to  the  fact  that  the  bills  or 
carrier's  receipts  run  directly  to  the  plaintiffs,  that  they  were 
not  assignees  of  bills  made  to  Michaels,  but  that  the  contract 
to  deliver  the  lard  was  made  directly  with  them,  and  distin- 
guish the  case  from  one  where  title  is  made  by  assignment 
and  the  assignee  takes  only  the  right  and  place  of  the  assignor, 
adding  ^Hhe  fact  that  a  bill  of  lading  is  not  negotiable  has 
nothing  to  do  with  the  question."  That  point  would  have 
been  open  for  discussion  if  the  bills  had  been  issued  to 
Michaels  and  then  assigned  to  the  plaintiffs.  As  it  was,  the 
representation  having  been  made  direct  to  the  plaintiffs, 
their  right  of  action  is  not  derived  through  Michaels,  but 
rests  upon  the  direct  relations  between  itself  and  the  plaintiffs. 
These  positions  in  every  aspect  support  the  respondent  here 
and  are  warranted,  it  is  believed,  by  a  line  of  well-settled 
decisions,  and,  among  others,  by  McNeil  v.  Tenth  National 
Bank  (supra) ;  Moore  v.  Metropolitan  National  Bank  (55 
N.  Y.  41),  and  Voorhis  v.  Ohmtead  (66  id.  113).  Another 
strong  case  in  the  plaintiff's  favor,  and  much  in  point,  is 
Knight%  v.  Wiffen  (L.  R.,  5  Q.  B.  660).  There  M.  bought 
barley  from  B.,and,  without  paying  for  or  receiving  the  same, 
sold  it  to  D.,  gave  an  order  on  B.  for  its  delivery  and  received 
payment.  D.'s  agent  showed  the  order  to  M.,  who  said  it  was 
all  right  and  when  a  note  for  forwarding  was  received  he 
would  ship  the  barley.  M.  became  bankrupt,  and  the  defend- 
ant, setting  up  a  vendor's  lien,  refused  to  deliver  the  barley. 
D.  sued  B.  for  the  barley.  The  court  held  him  estopped, 
because  if  he  had  refused  assent  to  the  order,  perad venture  D. 
might  have  received  the  money  paid  M.,  at  least  he  had  altered 
his  position  by  abstaining  from  the  attempt.  This  case  is  cited 
and  followed  under  somewhat  similar  circumstances  by  this 
court  in  Voorhis  v.  Ohnatead  {supra).     The  present  is  much 
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fltronger  for  the  plaintiff  because  here  the  plaintiff  actually 
paid  his  money  on  the  strength  of  the  acceptance,  and  not  in 
expectation  of  it,  and  in  this  respect  also  the  defendants  knew 
the  plaintiff  would  act  upon  it.  In  Knights  v.  Wiffen  {supra)^ 
the  defendant  was  his  own  warehouseman,  as  was  the  defendant 
in  the  case  before  us. 

The  appellants  argue  that  the  contract  between  Read  &  Co. 
and  Rasin  &  Co.  was  executory.  I  find  nothing  in  the  writing 
to  warrant  that  contention.  It  purports  to  be,  not  an  agree- 
ment to  sell,  but  an  actual  sale ;  not  an  agreement  to  manufac- 
ture and  deliver,  but  a  sale  as  of  existing  property,  to  be 
delivered  at  a  time  fixed,  and  payment  was  m  fact  made  by 
Rasin  &  Co,  by  notes  executed  and  delivered  to  Read  &  Co., 
and  accepted  by  them  in  settlement  before  the  acceptance  of 
the  order  in  favor  of  Read  &  Co.  was  given.  Nothing  more 
remained  to  be  done  by  Rasin  &  Co.,  nothing  by  Read  &  Co. 
save  to  make  delivery.  But  however  that  may  be,  and  what- 
ever construction  should  be  given  to  that  contract,  there  is  no 
ambiguity  or  doubt  as  to  that  between  Read  &  Co.  and 
De  Leon.  There  is  nothing  in  it  to  suggest  to  De  Leon  the 
existence  of  any  incident  or  circumstance  which  makes  the 
obligation  of  Read  &  Co.  less  than  absolute,  or  the  interest 
of  Rasin  &  Co.  in  the  goods  other  than  that  of  a  purchaser 
having  a  perfect  and  complete  title.  The  order  calls  for  goods 
"  sold "  to  the  drawer.  The  acceptance  is  an  agreement  to 
deliver  those  goods.  There  is  no  reference  to  a  con- 
tract to  sell,  or  to  any  executory,  or  incomplete  or  unexe- 
cuted contract,  but  to  a  perfected  result.  The  order  and 
acceptance  is  a  representation  in  effect  that  Rasin  &  Co.  are 
the  owners  of  the  goods  then  held  by  Read  &  Co.  But  it  is 
said  upon  evidence  outside  the  writing  that  the  goods  were 
in  fact  to  be  manufactured,  that  Read  &  Co.  had  indeed 
the  ingredients  but  had  not  compounded  them.  The  cases 
of  Oriswold  v.  Haven  (25  N.  Y.  595),  Knights  v.  Wiffen 
and*  A'i^moxcr  v.  Railroad  Company  {supra\  show  that 
this  is  no  answer.  The  reply  may  be  given  in  the  lan- 
guage of  Blackbuen,  J.,  in  the  former  case,  "  that  when  one 
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States  a  thing  to  another  with  a  view  to  the  other  altering  his 
position,  or  knowing  that  as  a  reasonable  man  he  will  alter 
his  position,  then  the  person  to  whom  the  statement  is  made 
is  entitled  to  hold  the  other  bound,  and  the  matter  is  regu- 
lated by  the  state  of  facts  imported  by  the  statement."  So 
are  the  other  cases  and  such  is  the  general  doctrine 
(2  Smith's  Law  Cases,  [7th  Am.  ed.],  668.)  The  verdict  of 
the  jury  establishes  not  only  that  such  was  the  effect  of  the 
defendant's  statement  to  De  Leon,  but  that  such  effect  was 
looked  for  and  intended  by  them  when  making  it.  {Farme- 
loe  V.  Bam  {supra),  much  relied  on  by  the  appellants  and 
already  referred  to  is  in  no  degree  in  opposition  to  the  plaint- 
iff's case,  but  stands  on  adifferent  theory.  There  the  plaintiff 
claimed  as  assignee,  stood  in  the  place  of  the  original  vendee, 
and  took  by  virtue  only  of  his  contract  and  with  notice,  and 
by  the  language  of  the  agreement  he  might  be  deemed  put 
upon  inquiry  as  to  the  nature  and  terms  of  the  contract,  in 
fulfillment  of  which  the  defendant  made  his  promise. 

Upon  the  subject  of  damages,  the  learned  trial  judge  charged 
that  if  the  plaintiff  recovered  he  would  be  entitled  to  the  value 
of  the  property  at  the  time  fixed  for  delivery,  with  interest  from 
that  time.  A  general  exception  was  taken  by  defendants,  but 
no  suggestion  made  as  to  any  other  measure  of  damages.  We 
find  no  error.  As  owner  of  the  goods,  De  Leon  was  entitled 
to  them  or  to  their  value.  In  no  other  way  could  he  be  made 
good,  and  the  plaintiff,  as  assignee,  stands  in  his  place.  The 
other  questions  raised  have  been  considered,  but  disclose  no 
errors  affecting  the  case. 

The  judgment  Should  be  affirmed. 

Kapallo,  Earl  and  Finch,  J  J.,  concur  with  Pbckham,  J . ; 
KuGER,  Ch.  J.,  and  Andrews,  J.,  concur  with  Danforth,  J. 

Judgment  reversed. 
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Hannah  M.  Woodaed,  as  Administratrix,  etc.,  Respondent,  loTlMl 
v.  The  New  Yobk,  Lake  Erie  and  Western  Railroad  la*  4i8 

125    4ll| 

Company,  Appellant. 

£n  an  action  to  recover  damages  for  alleged  negligence  on  the  part  of 
defendant  causing  the  death  of  W. ,  plaintiff's  intestate,  it  appeared  that 
W.  was  struck  by  one  of  defendant's  cars  and  killed  at  a  street  crossing 
in  the  village  of  H.  Six  tracks  cross  the  street  at  this  point.  W. 
approached  the  crossing  along  the  street  on  foot  from  the  north,  the 
line  of  the  street  and  of  the  rails  as  they  approach,  the  former  from  the 
north,  the  latter  from  the  west,  make  quite  an  acute  angle.  The  first 
track  is  a  switch,  and  the  car  which  struck  W.  was  not  attached  to  any 
engine,  but  was  pushed  or  ** kicked  "down  from  the  west  on  said 
track;  it  was  moving  by  its  own  momentum  at  a  rate  of  not  over  four 
miles  an  hour.  The  accident  occurred  in  the  middle  of  a  bright,  clear 
day.  Up  to  a  point  on  the  street  thirty-one  and  a  half  feet  northerly 
from  the  crossing  the  switch  could  not  be  seen,  as  a  building  obstructed 
the  view,  but  at  that  point  it  could  be  seen  to  the  west  for  a  distance 
of  fifty-seven  feet  from  the  crossing.  When  within  ten  feet  of  the 
track  it  could  be  seen  one  hundred  and  thirty -seven  feet.  The  switch 
was  used  for  the  delivery  of  coal  for  the  village,  and  the  cars  con- 
taining coal  were  habitually  shunted  down  the  switch  to  the  place  of 
delivery.  W.  was  employed  in  a  coal  yard  near  the  crossing  and  was 
perfectly  familiar  with  the  crossing  and  the  use  made  of  the  switch. 
Held(RvQKn,  Oh.  J.,  Andrews  and  Danforth,  J  J.,  dissenting),  that 
the  facts  made  it  absolutely  certain  either  that  W.  looked  and,  seeing 
the  car  coming,  undertook  to  cross  in  front  of  it,  or  did  not  look  when 
it  was  his  duty,  and  was,  therefore,  chargeable  with  contributory  negli- 
gence; and  that  a  submission  of  the  question  to  the  jury  was  error. 

Also  held,  the  fact  that  trains  were  moving  past  the  crossing  on  the  other 
tracks,  south  of  the  switch,  did  not  authorize  an  inference  that  the 
decedent's  attention  was  so  diverted  as  to  excuse  his  omission  to  look 
and  see  if  the  track  was  clear. 

Oreany  v.  Long  Island  Ratlroad  Company  (101  N.  Y.  419)  distinguished. 

(Submitted  February  2,  1887;  decided  October  4,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1885,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged 
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negligence,  causing  the  death  of  Philo  P.  Woodard,  plain- 
tifs  intestate. 
The  material  facts  are  stated  in  the  prevailing  opinion. 

^.  0.  Sproffue  for  appsllant.  The  evidence,  with  all  the 
inferences  which  the  jary  could  probably  draw  from  it,  was 
insufficient  to  sustain  plaintiff's  cause  of  action,  and,  therefore, 
a  nonsuit  should  have  been  granted.  ( Wilds  v.  H.  H.  Co., 
24  N.  Y.  430;  liandaU  v.  li.  B.  Co.,  109  IT.  S.  478,  482; 
ReynoUa  v.  R.  E.  Co,  58  K  Y.  252 ;  HavMU  v.  B.  db  F. 
F.  B.  R.  Co.,  49  J.  «fe  S.  185.)  Plaintiff's  intestate  had 
abundant  opportunity  when  in  a  place  of  absolute  safety  to 
discover  the  approach  of  the  cars,  and  by  his  failure  to  do  so 
]io  was  guilty  of  contributory  negligence.  ( Baxter  v.  T.  db 
B.  B.  B.  Co.,  41  N.  Y.  502 ;  Daviea  v.  iT.  Y.  C.  B.  R.  Co. 
47  id.  400 ;  Scdter  v.  V.  ds  B.  R,  B.  Co.,  75  id.  279 ;  ITarts 
v.  B.  R.  Co.,  42  id.  471,  473 ;  Beynolda  v.  N.  Y.  C.  B.  B. 
Co.,  58  id.  248 ;  MUcheU  v.  N.  Y.  C.  B.  R.  Co.,  64  id.  655 ; 
2  Hun,  535 ;  Bat/croft  v.  R.  R.  Co ,  2  id.  489 ;  64  N.  Y. 
636 ;  Corddl  v.  R.  R.  Co.,  75  id.  330 ;  Wilcox  v.  R.  R.  Go. 
39  id.  358 ;  70  id.  125 ;  Beiaiegd  v.  N.  Y.  C.  R.  R.  Co.,  14 
Abb.  [N.  8]  29 ;  40  N.  Y.  9,  11,  20 ;  Haight  v.  N.  Y.  C.  R. 
B.  Co.,  7  Lans.  11 ;  Orrti'ibee  v.  B.  B.  Co.,  K.  I.  Sup.  Ct 
1883 ;  S.  C,  27  Alb.  L.  J.  426 ;  Thomp8on  v.  B.  B.  Co.,  Sup. 
Ct.  1st  Dep't,  May,  1884;  19  N.  Y.  Week.  Dig.  347;  33 
Hun,  16,  23 ;  Penn.  B.  B.  Co.  v.  BigJUer,  42  K  J.  180 ; 
S.  C,  2  Am.  &  Eng.  R.  R.  Gas.  220;  AhboU  v.  B.B.  Co., 
30  Minn.  482;  Md.  Cent.  B.  B.  Co.  v.  Newlern,  Md.  Snp. 
Ct.  1885;  Pzolla  v.  By.  Co.,  Sup.  Ct.,  Mich.  1885;  Uovre 
v.  By.  Co.,  Sup.  Ct.,  Penn.  32  A.  L.  J.  98;  WheelwrigJtt 
V.  B.  <&  A.  B.  B.  Co.,  135  Mass.  225,  230 ;  Wilda  v.  B. 
B.  Co.,  24  N.  Y.  430;  Mynning  v.  R.  R.  Co.,  23  Am.  & 
Eng.  R.  R.  Cas.  317;  Orippen  v.  R.  R.  Co.,  40  N.  Y. 
34,  51 ;  Gorton  v.  R.  R.  Co.,  45  id.  660;  Becht  v.  Corbin, 
92  id.  658;  McOinnis  v.  R.  R.  Co.,  7  Alb.  L.  J.  172; 
McOrath  v.  R.  R.  Co.,  14  "Week.  Dig.  574;  Mahlen  v.  By. 
Co.,  49  Mich.  685,  689 ;  Hamm  v.  By.  Co.,  18  J.  &  S.  78 ; 
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State  V.  R,  B,  Co.,  76  Me.  357;  Tully  v.  R,  R.  Go,,  134 
Mass.  500;  Leason  v.  R.  R.  Co.,  1  East.  Rep.  100;  77  Me. 
85  ;  Davenport  v.  i?.  R.  Co,,  100  N.  Y.  632.)  The  natural 
instinct  of  one  to  preserve  himself  from  injury,  cannot  take 
the  place  of  proof  of  due  care  and  lack  of  contributory 
Degligence.     {Chase  v.  R.  R,  Co,,  Me.  1  East.  Rep.  96.) 

E,  Counti^man  for  respondent.  It  is  very. gross  negli- 
gence for  a  railroad  to  "  kick  "  or  send  unattended  cars  on  a 
flying  switch  over  a  street  crossing  in  the  populous  part  of  a 
city  or  village.  {Brown  Case,  32  N.  Y.  597;  Stitwell  Case, 
34  id.  2^ ;  Butler  Case,  28  Wis.  487,  494 ;  Oarveij  Case,  58 
111.  83;  Dignon  Case,  56  id.  4S7 ;  Frontman  Case,  Penu. 
Sup.  Ct.  11  Week.  Notes,  453,  455.)  Whether  under  all 
the  circumstances,  after  looking  once,  the  deceased  should 
have  looked  again  or  continued  looking,  was  for  the  jury 
to  determine.  {Olusking  Case,  96  N.  Y.  676;  Weber 
Case,  67  id.  587,  588 ;  Greany  Cxse,  101  id.  420,  426,  427 ; 
Brcywn  Case,  33  id.  597,  603;  StllweU  Case,  34  id.  29; 
Beisiegel  Case,  34  id.  622 ;  S,  C.  [last  appeal]  11  Abb.  [N.  S.] 
29;  IngersoU  Case,  6  T.  &  C.  416;  Affirmed,  66  N.  Y.  612; 
34  N.  Y.  623,  624,  626,  627,  630,  631 ;  Mackey  Case,  35  id. 
78;  Richardson  Case,  45  id,  849;  Davis  Case,  47  id.  403; 
Ogeir  Case,  35  Penn.  60 ;  Howard  Case,  32  Minn.  214,  216 ; 
Ferguson  Case,  63  Wis.  145,  151,  152;  Garvey  Case,  58  111. 
83,  84,  85;  French  Case,  116  Mass.  537,  540,  541;  Van 
Steinburg  .Case,  17  Mich.  100,  118,  120,  123,  124;  6  T.  &  C. 
•419;  66  N.  Y.  612;  35  Penn.  71,  72.)  While  the  vigilance 
and  caution  of  the  traveler  must  be  proportioned  to  the 
known  danger  of  injury  it  is  also  in  a  measure  limited  by  the 
usual  and  ordinary  signals  and  evidences  of  danger.  (  Weier 
Case,  58  N.  Y.  458 ;  Johmon  Cuse,  20  id.  66 ;  Stead  Case, 
95  TJ.  8.  161 ;  Wanless  Case,  L.  R.  7  Eng.  App.  12.)  The 
traveler  is  not  obliged  to  stop  for  the  purpose  of  looking  and 
listening  before  passing  on  to  the  crossing,  unless  there  is  a 
signal  of  danger  given  to  him.  {Beisiegel  Case,  34  N.  Y. 
622;  S.  C,  14  Abb.  [N.  S.]  33,  33 ;  Ernst  Case,  35  N.  Y. 


872  WooDABD  V,  N.  Y.,  L.  E.  &  W.  R.  R.  Co.        [Oct , 

Opinion  of  the  Court,  per  Finch,  J. 

10 ;  Kellogg  Case,  79  id.  72.)  While  previous  knowledge, 
by  a  party  injured,  of  a  dangerous  situation  imposes  a  greater 
degree  of  cai-e  in  approaching  it,  yet  the  degree  of  care 
required  of  such  person  is  always  a  question  of  fact  to  be 
determined  by  a  jury.  {Palmer  v.  Bearing,  93  N.  Y.  7 ; 
Bernhardt  Case,  1  Abb.  App.  Dec.  134;  Wolfkiel  Case,  38 
N.  Y,  49 ;  Weber  Case,  58  id.  455 ;  Morrison  Case,  63  id. 
643;  HaH  XJase,  80  id.  622;  Payne  Case,  83  id.  572; 
Powell  V.  Powell,  71  id.  71 ;  Ernst  Case,  35  id.  41 ;  WiUs 
Case,  24  id.  430 ;  Randall  Case,  109  U.  S.  478 ;  Reynolds 
Ctxse.  58  N.  Y.  248 ;  Baxter  Case,  41  id.  502 ;  Hariy  Case, 
42  id.  468 ;  Davis  Case,  47  id.  400 ;  SalUr  Case,  75  id.  273 ; 
Mitchell  Case,  64  id.  655 ;  Hay  croft  Case,  id.  636,  637 ; 
Cordeil  Case,  75  id.  330 ;  Wilcox  Case,  39  id.  358 ;  Haight 
Case,  7  Lans.  11 ;  Thompson  Case,  19  Week.  Dig.  347;  33 
Hun,  16  ;  Gorton  Case,  45  N.  Y.  660,  661 ;  Becht  Case,  92 
id.  658 ;  Grippen  Case,  40  id.  34 ;  Bunn  Case,  6  Hun,  303 ; 
McGrath  Case,  14  Week.  Dig,  574 ;  HarneU  Cane,  17  J.  & 
S.  185;  Brassed  Case,  84  N.  Y.  245;  Hinckley  Case,  120 
Ma^s.  257,  262,  263 ;  Clark  Case,  128  id.  1 ;  Wright  Case, 
129  id.  440;  Orm^ibee  Case,  14  R.  I.  102.) 

Finch,  J.  It  is  impossible  to  read  the  charge  with  which 
the  learned  trial  judge  submitted  tins  case  to  the  jury  without 
a  strong  conviction  that  his  judgment  hesitated  upon  the 
verge  of  a  nonsuit,  which  we  think  he  should  have  granted. 
He  may  have  believed  that,  with  the  clear  demonstration 
which  he  gave  of  the  plaintiiFs  failure  to  show  directly  or  by 
reasonable  inference  that  the  conduct  of  deceased  was  free 
from  negligence  contributing  to  the  injury,  the  jury  would 
render  an  appropriate  verdict  upon  the  question  submitted  as 
one  of  fact.  The  result,  however,  was,  as  commonly  happens, 
in  favor  of  the  plaintiff,  and  the  case  comes  here  on  appeal 
from  that  conclusion. 

There  is  substantially  no  dispute  about  the  facts.  Two 
tracks  of  the  Erie  Railroad,  one  known  as  the  Buffalo  division 
main  track,  and  the  other  as  the  western  division  main  track, 
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cross  Canisteo  street  in  the  village  of  Hornellsville  at  an 
oblique  angle.  North  of  the  Buffalo  track  is  what  is  called 
the  Osborn  house  switch,  which  leaves  the  main  track  at  a 
point  westerly  from  the  street  and  crosses  it  nearly  parallel 
with  the  main  line,  but  leaving  an  open  space  between,  at  the 
narrowest  point,  of  seven  and  one-half  feet.  Between  the  two 
main  tmcks  there  is  an  open  space  of  ten  feet  six  inches,  and 
south  of  that  are  other  switches.  The  map  shows  that  in  all 
there  are  six  tracks  crossing  Canisteo  street ;  the  line  of  the 
street  and  of  the  rails  making  quite  an  acute  angle  as  they 
approach  each  other  from  the  north  and  west.  Philo  P. 
"Woodard,  the  plaintiff's  intestate,  was  employed  at  a  coal 
yard  owned  by  one  Houck,  which  fronted  on  Canisteo  street 
and  ran  back  to  the  premises  of  the  railroad.  While  so 
employed  he  became  entirely  familiar  with  the  crossing,  and 
especially  with  the  use  made  of  the  Osborn  house  switch. 
Upon  that  was  placed  the  coal  destined  for  delivery  in 
Hornellsville,  and  the  cars  containing  it  were  habitually 
shunted  down  that  switch  and  across  the  street  to  the  place 
of  unloading.  The.  plaintiff  himself  had  often  inquh'ed  at 
the  freight  office  for  his  employer's  coal,  and  directed  upon 
what  switch  the  cars  should  be  placed.  One  coming  bouth- 
easterly  along  Canikteo  street  from  Houck's  coal  yard  would 
have  at  his  right,  first,  a  vacant  lot  bounded  by  a  high  fence 
toward  the  rails,  and,  next,  a  building  known  as  Crotty's 
store.  While  passing  tha*-  the  track  Vest  of  the  crossing 
could  not  be  seen,  but  when  the  south-eastern  corner  was 
reached,  being  thirty-one  and  a  half  feet  from  the  intersection 
of  the  street  with  the  rails,  the  switch  could  be  seen  to  the 
west  a  distance  of  fifty-seven  feet.  When  within  ten  feet  of 
the  track  it  could  be  seen  a  distance  west  of  137  feet,  and  the 
map  shows  that  when  within  two  feet  of  the  track  the  switch 
conld  be  seen  for  its  whole  length  to  the  west,  and  some 
stretch  of  the  main  track  besides. 

The  plaintiff's  intestate  and  one  Phelps  approached  the 
crossing  canying  a  basket  of  coal  brought  from  Houck's,  and 
deceased   was  struck  at  the  southerly  rail  of  the  switch, 
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and  when  almost  across  it,  by  one  of  the  coal  cars  kicked 
down  from  the  west  and  moving  by  its  own  momentnm. 
The  accident  occurred  in  the  middle  of  a  bright  and  clear 
day,  when  nothing  existed  to  obstruct  or  hinder  the  sight, 
when  the  injured  man  was  on  foot  and  could  have  stopped  at 
any  instant,  and  when  the  merest  glance  along  the  switch  to 
the  west  would  have  developed  the  approaching  danger. 
The  car  and  the  man  met  at  the  intersection  of  track  and  of 
street.  The  highest  speed  of  the  former  is  put  at  four  miles 
an  hour,  and  if  we  call  the  walk  of  the  latter  as  slow  as  one 
mile  an  hour  the  cars  moved  four  feet  while  he  moved  one, 
and  when  he  was  ten  feet  from  the  crossing  they  were  but 
forty  feet  from  the  crossing,  and  moving  down  upon  it  in 
plain  sight.  If  he  was  walking  faster  they  were  still  nearer, 
and  it  is  absolutely  certain  that  at  any  time  when  within  ten 
or  fifteen  feet  deceased  had  only  to  look  and  pause  to  be  safe. 
Indeed,  Cook,  called  for  the  plaintiff,  swears  that  the  cars 
were  within  ten  or  twelve  feet  of  them  when  the  two  men 
stepped  upon  the  track,  so  that  the  facts  make  it  absolutely 
certain  that  Woodard  and  Phelps  either  looked  and,  seeing 
the  car  coming,  undertook  to  cross  in  front  of  it,  or  did  not 
look,  when  that  was  their  duty,  and  went  blindly  upon  the 
track,  taking  the  chances  of  what  might  occur.  The  evidence 
is  very  slight  that  either  of  thein  looked  to  the  west  at  all 
after  passing  Crotty's  store.  Phelps  admits  that  he  looked 
only  while  passing  that  store,  and  so  at  a  time  when  he  knew 
that  he  had  not  guarded  against  the  danger  of  the  shunted 
cars  likely  to  come  upon  the  crossing  at  any  hour  of  the  day ; 
but  if  tliey  did  look  after  passing  that  point  the  inference  is 
inevitable  that  they  saw  the  cars  coming  and  misjudged  their 
ability  to  cross  in  their  front.  The  case  is  one  where  ordinary 
prudence  and  care  was  not  shown  or  inferable,  and  for  which 
no  excuse  or  palliation  can  be  given. 

For  the  theory  that  their  attention  was  diverted  by  the 
passage  of  a  train  to  the  west  on  one  of  the  tracks  south  of 
the  switch  and  the  movement  of  some  coal  dumps  on  another,  so 
far  from  being  an  excuse  for  not  looking  as  they  approached 
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the  Bwitcli,  is  itself  an  admission  of  the  lack  of  ordinary  pru- 
dence. It  concedes  that  they  did  not  look  for  cars  approaching 
on  the  switch  and  seeks  to  excuse  the  omission.  If  they  did 
look,  after  passing  the  store,  they  saw  the  coal  cars  coming  and 
could  not  help  it,  and  any  excuse  for  not  looking  is  immaterial. 
Nothing  in  their  situation  or  surroundings  made  it  their  duty 
CO  watch  a  train  passing  on  another  track  and  rapidly  clearing 
the  crossing.  Looking  at  that  could  do  no  good  and  subserve 
no  useful  purpose,  and  did  not  aftect  or  influence  deceased's 
action  while  appro<aching  the  switch,  and  the  excuse  amounts 
to  this  and  this  only,  that  a  man  may  prudently  step  upon 
one  track  without  looking  to  see  if  it  is  clear,  because  he  sees 
cars  on  another  track  whicli  do  not  menace  his  safety  or  affect 
his  action.  A  passing  wagon  on  the  street,  or  a  new  sign  on 
some  building  might  equally  have  diverted  his  attention,  but 
the  fact  in  eacli  case  would  only  have  shown  his  lack  of  ordin- 
ary care  and  prudence.  The  west  bound  freight  train  had 
nearly  left  the  crossing  when  deceased  was  struck,  and  consti- 
tuted neither  obstruction  nor  danecer  to  his  further  passages. 
One  does  not  approach  a  railroad  track  witli  senses  alert  and 
Watchful  when  he  suffers  his  attention  to  be  needlessly  diverted 
from  the  present  and  immediate  danger.  To  be  an  excuse  the 
object  or  cause  wliich  so  diverts  the  attention,  must  be  some- 
thing whicli  can  justify,  consistently  with  prudence,  the  with- 
drawal of  attention  from  the  near  and  imminent  danger. 
Otherwise  it  is  mere  needless  curiosity  which  itself  amounts 
to  inattention. 

As  has  become  quite  common,  the  case  of  Greamj  v.  L.  /. 
R.  R.  Co.  (101  N.  Y.  419),  is  cited  as  authority  to  support  the 
plaintiff's  judgment.  That  case  was  close  enough  upon  its 
facts  to  invoke  a  considerable  dissent,  but  its  decision  turned 
upon  features  not  here  presented.  There  the  plaintiff  herself 
testified  that  her  crossing  was  blocked  by  a  train  standing  at  a 
station  and  she  stopped  waiting  for  it  to  move.  Its  presence 
affected  her  action  and  properly  engaged  some  part  of  her 
attention.  She  further  said  that  she  stopped  just  as  it  started  ; 
that  as  she  came  up  to  the  track  she  stood  and  looked  both  ways 
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and  saw  nothing ;  that  she  took  a  step  or  two  and  jnst  as  she 
did  BO  Baw  a  train  coming  from  the  east,  but  so  close  that  she 
could  not  escape.  It  was  coming  at  a  dangerous  rate  of  speed. 
Here  the  coal  cars  were  moving  without  an  engine  at  about 
four  miles  an  hour,  and  the  west  bound  fi-eight  was  on  the 
thirf  track  ahead  of  deceased,  with  two  open  places,  one  of 
seven  and  one  of  ten  feet  intervening,  and  clearing  the  cross- 
ing at  a  rate  which  left  deceased's  progress  entirely  unaffected. 
The  men  were  on  foot,  wholly  m&aters  of  their  own  movements, 
and  whether  they  looked  or  did  not  look  as  they  approached 
the  track,  their  conduct  was  negligent.  There  was  no  ques- 
tion for  the  jury  to  pass  upon  and  the  plaintiff  should  have 
been  nonsuited. 

The  judgment  should  be  reversed  and  a  new  trial  granted  ; 
costs  to  abide  event. 

Danforth,  J.  (dissenting).  The  action  was  to  recover 
damages  for  injuries  sustained  by  the  next  of  kin  of  Philo  P. 
Woodard,  from  one  of  the  defendant's  trains  having  struck  and 
killed  him  while  walking  with  one  Phelps  on  a  public  street 
in  the  village  of  Hornellsville.  The  case  was  submitted  to  a 
jury,  and  they  found  for  the  plaintiff.  The  defendant  moved 
at  Special  Terai,  upon  a  case  and  exceptions,  for  a  new  trial. 
It  was  denied,  and  after  judgment  the  defendant  appealed  from 
the  order  denying  a  new  trial  and  from  the  judgment,  to  the 
General  Term,  where  both  were  affirmed.  It  now  appeals 
from  the  decision  of  the  Greneral  Term  and  brings  up  for 
review  the  order  and  judgment. 

In  support  of  the  appeal,  the  learned  counsel  for  the  appel- 
lant argues  that  the  trial  court  erred,  first,  in  refusing  to 
grant  a  nonsuit  when  moved  to  do  so,  "  upon  the  ground  that 
the  proof  did  not  show  that  the  deceased  was  free  from  con- 
tributory negligence,"  and  second,  in  refusing  to  charge  in 
certain  particulars  as  requested  by  him. 

The  court,  after  calling  the  attention  of  the  jury  to  the 
facts  in  evidence  so  fully  and  fairly  as  to  sngge&t  to  the 
defendant  no  need  of  alteration  or  addition,  said :    "  The  law 
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required  of  Woodard,  in  crossing  that  railroad,  that  he 
should  look  in  every  direction  from  which  danger  was  liable 
to  approach,  and  if  he  saw  a  train  of  cars  or  a  single  car 
approaching  him  in  such  manner  as  to  threaten  him  with  col- 
lision, it  was  his  duty  to  stop  and  wait  for  it  to  pass,  or  to 
hasten  his  steps  so  as  to  cross  before  it  reached  him ;  and  this 
he  must  do  at  his  own  risk.  But  the  evidence  is  tliat  these 
men  did  not  see  the  cars  that  were  approaching.  The  plain- 
tiff has  proved  by  Phelps  that  he  did  not  see  the  cars 
approaching;  that  after  he  ptissed  the  corner  of  the  Crotty 
building  he  turned  his  eyes  in  that  direction  and  did  not  see 
them  approaching.  What  was  the  reason  of  that  ?  The  cars 
were  approaching  and  the  atmosphere  was  clear,  and  his  eye- 
sight wa3  good  enougli  to  enable  him  to  perceive  them.  Was 
it  because  his  look  in  that  direction  was  before  he  arrived  at 
the  point  from  wliich  he  could  see  up  the  track  to  where  the 
cai's  were?  If  so,  and  he  did  not  look  again,  he  was  guilty 
of  negligence  which  would  prevent  him  from  recovering 
for  any  injury  he  received,  unless  there  was  something  else 
to  draw  oflE  his  attention  at  the  time  he  might  have  seen  these 
care  approaching,"  After  some  other  remarks,  he  added : 
"  In  discussing  this  question,  you  are  to  inquire,  did  Wood- 
ard exercise  that  degree  of  care  and  caution  for  his  own 
safety,  which  a  reasonably  careful  and  prudent  man  would 
have  exercised  under  the  same  circumstances.  If  that  fact  is 
established  satisfactorily  to  your  minds,  a  cause  of  action  is 
made  out,  and  the  plaintiff  is  entitled  to  recover ;  if  not,  no 
cause  of  action  has  been  made  out." 

No  exception  was  taken  to  this  or  any  other  exposition  of 
law  applicable  to  the  evidence,  but  the  defendant's  counsel  at 
the  close  asked  the  court  to  charge  the  jury  that  "  the  proof 
showed  that  the  approaching  cars  which  struck  Woodard 
could  be  seen  during  the  entire  time  he  was  crossing  ten  feet 
to  the  track,  and  that  he  had  ample  opportunity  to  see  them, 
notwithstanding  the  passage  of  the  other  trains." 

The  Court :  "  I  think  I  have  covered  that  ground.  I  have 
said  that  the  cars  were  in  sight  during  the  time  he  was  passing 
Sic&KLs— Vol.  LXL    48 
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over  those  ten  feet,  and  unless  there  was  something  else  that 
distracted  his  attention,  he  was  bound  to  have  seen  them/' 
Nor  was  there  any  exception  taken  to  this  statement.  The 
learned  counsel  then  requested  the  court  to  charge,  "  as  matter 
of  law,"  "that  there  was  no  passage  of  other  trains  sufl5cient 
to  justify  him  in  not  looking."  Tlie  court  replied  "  I  leave 
the  question  to  the  jury."  To  this  there  was  no  exception. 
The  learned  counsel  for  the  defendant  subsequently  asked  the 
court  to  charge  "  that  as  a  general  rule,  a  party  approaching 
a  track  is  bound  to  look  for  approaching  trains  up  to  the  time 
he  steps  on  to  the  crossing." 

By  the  Court :  "  As  a  general  rule,  that  is  so."  Having 
looked  at  a  distance  of  ten  feet  or  fifteen  feet  from  the  rail, 
and  not  seeing  an  approaching  train,  would  not  relieve  him 
from  the  responsibility  of  looking  again.  It  is  only  for  the 
jury  to  say  whether  there  were  circumstances  which  properly 
attracted  and  diverted  his  attention  from  the  approaching  cars, 
and  to  this  the  counsel  for  the  defendant  excepted. 

The  propositions  which  allege  error  must  stand  or  fall  upon 
facts  disclosed  on  the  trial,  and  so  require  from  us  an  exami- 
nation of  the  entire  evidence,  for  the  contention  of  the  appel- 
lant now  is  that  no  facts  are  established  "  from  which  the 
negligence  of  the  defendant  and  the  absence  of  contributory 
negligence  on  the  part  of  Woodard  could  be  legitimately 
inferred."  And  this  examination  is  to  be  made  in  view  of 
the  entirely  well  settled  rule  uniformly  applied  by  the  courts 
when  the  issue  is  one  of  fact,  and  the  case  triable  by  a  jury, 
that  the  question  cannot  be  taken  from  them  if  the  evidence 
in  any  reasonable  view  would  warrant  a  verdict;  or,  as  was 
said  in  the  recent  case  of  Bagley  v.  Bowe^  (105  N.  Y.  171), 
''  if  there  is  ground  for  opposite  inferences,  and  a  conclusion 
either  way  would  not  shock  the  sense  of  a  reasonable  man, 
then  the  case  is  for  the  jury,  although  tlie  judge  may  enter- 
tain a  clear  and  decided  conviction  that  the  truth  is  on 
this  or  that  side  of  the  controversy."  It  is  difficult  in 
many  cases  to  distinguish  between  the  province  of  the  couit 
and  the  province  of  the  jury,  but  the  judicial  mind  cannot 
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be  put  in  the  place  of  the  mind  and  conscience  of  the 
juror  without  diBturbing  the  line  which  should  separate  the 
two  and  creating  endless  confusion.  The  opinion  of  one 
pereon,  however  learned,  cannot  be  substituted  for  the  unan- 
imous concurrence  of  twelve ;  and  in  this  case  the  question  the 
trial  judge  had  to  decide  was  not  whether  if  he  had  been  on  the 
jury  he  would  have  found  that  there  was  negligence  of  the 
defendant  and  no  negligence  of  the  pereon  killed,  but  whether 
there  was  evidence  from  wliich  a  jury  might  reasonably  so 
find.  If,  as  the  appellant  claimed  by  his  motion  for  a  non- 
suit, and  his  exceptions  and  by  this  appeal,  there  was  no 
dispute  about  the  facts,  was  there  not  ground  for  dispute  as 
to  the  proper  inferences  to  be  drawn  from  them  ?  The 
learned  judge  held  that  there  was,  and  the  only  question 
before  us  is  whether  he  decided  rightly.  The  appellant 
asserts  there  was  no  such  evidence,  that  there  was  no  dispute 
about  the  facts  nor  any  weighing  of  conflicting  testimony, 
but  an  entire  lack  of  evidence  upon  the  affirmative  of  the 
issue.  If  he  is  right,  then  the  plaintiff's  case  rested  on  aver- 
ments only,  and  not  only  the  trial  court,  but  the  Special  Term 
and  the  judges  of  the  General  Term  are  in  error,  for  all 
agreed  that  the  case  called  for  something  more  than  an 
opinion  of  the  court  upon  a  mere  matter  of  law  arising  upon 
facts  not  disputed. 

The  facts  as  disclosed  in  evidence  were  as  follows:  The 
defendant's  road  runs  through  the  village  of  Hornellsville  in 
a  south-easterly  and  north-westerly  direction,  and  in  so  doing, 
crosses  with  six  tracks  at  an  acute  angle  the  most  traveled 
street  in  Hornellsville,  known  as  Canisteo  street.  About  noon 
on  the  day  in  question  the  decedent  was  north  of  the  railroad 
and  on  the  west  side  of  Canisteo  street  at  Houck's  coal  yard, 
and  with  Phelps  left  that  place  carrying  between  them  a 
bushel  basket  full  of  coal  for  delivery  at  Phelps'  house,  south 
at  the  railroad.  They  went  in  that  direction  along  the  west 
walk,  the  decedent  being  on  the  outside  and  having  hold  of 
the  basket  with  his  right  hand,  until  both  passed  the  northerly 
rail  of  the  first  track,  and  Phelps  cleared  the  other  but  Wood- 
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ward  was  run  into  by  two  loaded  box  cars  and  thrown  down, 
the  brake  beam  caught  him  and  after  going  about  thirty  feet 
the  cars  lost  their  momentum,  and  when  taken  from  under  the 
wheel  he  was  fcXund  to  be  badly  injured  and  soon  after  died. 
Whether  his  death  was  caused  hy  these  injuries  or  was  the 
natural  result  of  the  medical  and  surgical  treatment  he  received, 
was  one  of  the  questions  mooted  by  the  defendant  upon  the 
trial.  But  it  was  submitted  to  the  jury  in  a  manner  satisfac- 
tory to  the  defendant  and  the  propriety  of  their  verdict  in  that 
respect  is  not  now  questioned.  Whether  the  injuries  were 
caused  by  the  negligence  of  the  defendant  and  whether  the 
decedent  expoced  himself  to  danger  voluntarily  are  the  only 
subjects  of  inquiry. 

I^irst  Was  the  defendant  negligent  ?  Upon  this  inquiry 
very  few  words  will  answer.  From  a  point  about  250  feet 
west  of  the  street  crossing  and  to  a  point  east  of  it  the  grade 
of  the  railroad  is  descending.  The  yardmaster  controlled  an 
engine  and  by  it  so  impelled  the  cara  in  question  that  when 
detached  they  had  acquired  such  momentum  as  carried  them 
rapidly  down  the  descending  grade.  "  The  velocity,"  says 
the  defendant's  witness,  "depends  on  the  push  from  the 
engine.  The  purpose  is  to  send  the  cars  across  the  switch  to 
the  yard."  So  it  was  this  mornin:^.  The  yardmaster,  who 
superintended  the  operation,  said,  "  We  could  keep  the  engine 
attache<l  and  have  control  of  the  train,"  but  they  did  not ;  and, 
continues  the  same  witness,  "  We  were  clearing  the  switch. 
We  would  couple  together  from  the  west  end  and  then  pull 
up,  throwing  the  loaded  cars  back  in  on  the  switch.  We 
were  doing  this  that  morning ;  the  engine  was  standing  250 
or  300  feet  from  the  westerly  line  of  the  street ;  1  was  stand- 
ing at  the  lever  to  move  the  rail  to  let  the  cars  run  on  the 
switch  ;  that  point  is  about  150  feet  west  of  Canisteo  street ; 
I  think  two  or  three  cars  struck  Woodard."  As  there  was 
no  engine  attached  to  these  ears  so  ''  pushed  "  or  "  kicked  " 
forward,  so  there  was  no  pei-son  in  charge  of  them,  nor  any 
method  to  control  or  stop  them ;  nor  was  there  notice  of  any 
kind  by  bell,  or  whistle,  or  flagman  of  their  approach.     They 
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were  simply  stored  with  energy  and  put  in  motion  by  the  loco- 
motive and  let  go,  to  stop  only  when  the  power  was  exhausted, 
or  some  impediment,  whether  dead  matter,  or,  as  in  this  case,  a 
living  body  came  in  their  way.  Not  only  does  the  evidence 
show  the  general  use  of  the  street  at  this  place,  but  that  at  the 
very  time  of  the  accident  there  were  several  persons  upon  it, 
and  many  traoks  in  use  by  trains  running  or  stationary.  Yet 
upon  the  oath  of  an  officer  of  the  defendant  it  was  made  an 
issue  by  its  pleadings  whether  such  a  crossing  of  the  street  by 
the  railroad  was  a  dangerous  crossing,  and  whether  in  respect 
to  it  there  was  default  or  negligence  on  the  part  of  its  servants 
or  agents.  As  to  the  fii*st  there  can  be  no  question,  and  in 
the  omission  of  the  defendant  to  adopt  some  precautionary  * 
measures  to  lessen  the  danger  to  which  a  wayfarer  was  exposed, 
a  court  or  jury  would  be  of  little  use  if  they  failed  to  find 
corporate  culpability,  or  in  view  of  the  statute  requiring 
signals  from  the  locomotive  at  the  crossing  of  a  public  road, 
to  find  that  the  deceased  came  to  his  death  by  the  direct 
negligence  of  the  railway  company.  The  statute  (Laws  of 
1885,  chap.  140,  §  39),  imposed  upon  this  defendant  the  abso- 
lute duty  of  placing  a  bell  upon  the  locomotive,  whose  agency 
caused  the  injury,  of  ringing  that  bell  at  a  distance  of  at  least 
eighty  rods  from  the  street  crossing  and  continuously  ringing 
it  until  it  should  have  crossed  the  street ;  and  for  failure  to  do 
so  subjected  it  not  only  to  a  penalty,  but  to  a  liability  for  all 
damages  which  should  "be  sustained  by  any  person  by  reason 
of  such  neglect."  It  would  be  a  mere  evasion  to  say  that  the 
duty  could  be  avoided  by  detaching  the  engine  while  allowing 
the  cars  to  run  by  power  already  communicated  by  it.  Great 
as  are  the  privileges  of  the  defendant,  it  has  no  right  to  carry 
on  its  business  in  such  a  manner  as  is  likely  to  injure  others. 
That  it  did  so  on  this  occasion  is  legally  and  morally  certain. 
A  similar  act  has  been  characterized  by  this  court  as  one  of 
"  gross  and  criminal  negligence."  {Brown  v.  iV.  T.  C.  H,  Ji. 
Co.,  32  N.  Y.  597.)  The  first  branch  of  the  plaintiflPs  case 
therefore,  was  established  in  the  most  conclusive  manner,  and 
although  the  defendant,  as  we  have  seen,  went  into  evidence. 


382  WooDARD  V.  N.  T.,  L.  E.  &  W.  R.  R.  Co.         [Oct., 

Dissenting  opinion,  per  Danforth,  J. 

there  was  no  pretence  of  the  slightest  caution  in  its  conduct 
of  the  affair  or  of  any  exigency  which  compelled  its  omission. 
As  the  case  stands,  the  death  of  the  intestate  can  hardly  be 
regarded  as  accidental,  but  the  inevitable  and  natural  result  of 
the  defendant's  methods  of  business.  Can  we  with  like 
assurance  hold  there  was  not  evidence  upon  which  the  triors 
of  fact  could  fairly  say  the  deceased  exercised  that  ordinary 
care  and  prudence  which  the  law  required  from  him  under 
the  conditions  and  circumstances  in  which  he  was  placed. 
We  have  nothing  from  his  mouth.  We  know  of  him,  how- 
ever, that  he  was  in  the  prime  of  life,  that  he  had  a  wife  and 
three  children  with  whom  he  lived  and  for  whom  he  cared ; 
*  that  he  was  steady,  sober  and  industrious,  serving  in  the  same 
employment  for  twelve  years  and  losing  no  day  until  this 
injury,  and  while  neither  these  conditions  nor  the  character 
of  the  man  which  they  imply  can  take  the  place  of  that 
evidence  of  the  exercise  of  due  care  which  the  law  requires 
from  one  going  into  a  place  of  peril,  they  were  for  the  consider- 
ation of  the  jury  and  do  add  to  the  weight  of  testimony  relat- 
ing to  his  conduct  and  tending  to  show  that  he  did  not  bring 
the  misfortune  upon  himself.  What  was  his  conduct?  Fi-om 
the  coal  yard  whence  he  started  he  could  plainly  see  so  much 
of  the  railway  as  intersected  the  street ;  he  could  see  east  of 
the  street,  but  no  further  to  the  west  than  the  west  side  of  the 
sidewalk.  So  was  it  until  he  reached  the  south  side  of  Crotty's 
store,  thirty-one  and  a  half  feet  from  the  place  where  he  was 
struck.  At  that  point,  by  directing  his  eyes  upon  a  line  exactly 
at  right  angles  with  the  store,  he  could  take  in  fifty-seven  feet 
more.  But  there  was  then  in  view  and  directly  in  his  way 
the  six  tracks  of  the  defendant.  The  first  and  second  tracks, 
so  far  as  could  be  seen,  were  unoccupied  ;  on  the  third  track 
a  number  of  empty  coal  dumps  or  cars  were  moving  from 
the  west,  and  a  long  freight  train  or  "train  of  box  cars" 
drawing  out  "  under  pretty  good  motion  "  going  west  at  the 
rate  of  five  or  six  miles  an  hour,  or,  as  one  witness  thinks, 
fifteen  miles  an  hour,  was  on  the  fourth  track,  making  the 
usual  noise  of  a  train  in  motion  ;  its  bell  also  was  ringing. 
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All  such  things  tend  to  attract  the  attention  of  a  wayfarer, 
and  the  decedent,  whose  way  the  trains  obstructed,  might 
lawfully,  as  he  would  naturally,  turn  his  thoughts  to  them. 
He  was,  of  course,  bound  as  he  approached  the  defendant's 
premices  to  observe  every  precaution,  to  avoid  danger,  which 
the  law  requires  of  a  traveler  at  a  railroad  crossing.  As  to 
this  the  law  is  not  unreasonable.  I  am  not  aware  of  any  rule 
which  exacts  from  one  approaching  a  crossing,  more  than  the 
exercise  of  ordinary  prudence,  nor  of  any  exposition  of  that 
rule,  which  reduces  to  a  formula  his  way  of  procedure. 

The  cases  which  call  for  its  interpretation  come  before  the 
courts  with  painful  reiteration,  but  the  answer  is  uniformly 
the  same.  Those  cited  by  the  learned  counsel  for  the  appel- 
lant form  no  exception.  To  recite  them  in  detail  would  be 
useless,  for  the  reason  on  which  they  turn  is  apparent  upon 
the  slightest  inspection,  and  if  there  is  a  seeming  conflict  it  is 
because  of  the  peculiar  facts  of  the  particular  case,  and  not 
because  there  has  been  any  departure  from  the  principle  which 
lies  at  the  bottom  of  the  rule  above  stated.  All  that  the  law 
requires  is  a  reasonable  use  of  the  senses. 

According  to  the  testimony  the  intestate  and  his  companion 
did  not  approach  the  railroad  without  looking  and  listening. 
As  already  suggested,  they  could  see  nothing  west  of  the 
crossing  until  they  came  within  a  short  distance  of  the  rail ; 
by  turning  half-way  around  they  could  command  fifty-seven 
feet ;  as  they  proceeded  and  came  within  ten  feet  they  could 
see  further.  They  did  look.  Phelps  says :  "  As  we  approached 
the  railroad  I  cast  my  eyes  up  as  far  as  I  could  to  the  right 
to  see  by  the  Crotty  block,  and  I  saw  nothing  only  the  train 
going  west."  Asked:  "Were  there  any  engines  anywhere 
around  ? "  he  says :  "As  I  cast  my  eyes  up  the  track  by  the 
comer,  we  went  along,  and  I  was  watching  the  trains  on  the 
third  and  fourth  tracks."  As  they  got  on  the  first  track 
the  cars  ran  down  upon  them.  Asked  by  defendant's  counsel : 
**  Ton  were  listeningf  to  the  trains  that  were  going  to  the 
west  as  you  approached  the  track  ? "  Answer  :  "  One  of  them 
wafi  going  west  and   the  dumps    were  going  east."     Q. 
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"Were  you  listening  to  tliemf"  A.  "Yes,  sir;  and 
watching  tliem."  Asked  if  he  noticed  the  bell  on  the  west 
bound  train,  he  says,  "  I  did."  Asked  if  he  heard  it,  he 
says,  "Yes."  Asked:  "You  were  not  aware  there  was  an 
engine  up  toward  Taylor  street  *  (this  was  west) '  before  you 
were  struck.  Answered :  "  No,  sir."  Asked :  "  You  were 
not  listening  for  any  engine  up  that  way  ? "  Answered :  "  As 
I  was  approaching  the  track  I  cast  my  eyes  up  that  way." 
Q,  "Were  you  listening  for  any  engine  up  that  way?" 
A.  "  We  were  not  expecting  any  engine  or  any  cars 
from  that  way."  Q.  "  Your  attention  was  not  directed  to  the 
fact  that  there  were  cars  coming  down  on  that  track  ? "  A. 
"  If  it  had  been,  we  shouldn't  have  gone  on  the  track.  We 
had  no  warning  of  it ;  I  did  not  hear  the  cars  coming  down." 
Q.  "  When  you  got  past  Crotty's  building  did  you  look  up  to 
see  whether  there  was  an  engine  or  train  coming?  'A.  Yes, 
sir.  Q.  Was  that  as  soon  as  you  got  by  his  building? 
A.  It  was  between  there  and  the  track.  Q.  Can  you 
tell  where  it  was  ?  A.  I  had  probably  got  half-way  down." 
Q.  "  You  looked  up  and  didn't  see  anything  and  then  you 
began  to  look  at  the  other  trains  to  see  when  they  got  across 
so  you  could  pass  ? "  A.  "  Yes,  sir,"  Q.  "  Your  attention 
was  diverted  by  these  trains  until  you  were  struck  ? "  A. 
"  Yes."  Q.  "  You  had  got  pretty  near  across  the  track  when 
you  were  struck?"  A.  "  Yes,  sir."  Q.  "You  were  thrown 
between  the  tracks  and  Woodard,  about  the  center  of  the 
track?"  A.  "It  appears  ab()ut  that  way."  Q.  "As  you 
looked  these  two  cars  were  not  in  view  ? "  A.  "  No,  sir." 
The  Crotty  store  came  up  to  within  six  feet  of  the  north  or 
first  track,  and  until  he  passed  that  point  he  could  see  only 
fifty-seven  feet  of  the  track  west.  Snyder  was  on  Loder  street, 
north  of  the  railroad,  opposite  Crotty's  block,  the  street  inter- 
secting Canisteo  street ;  he  was  on  the  corner ;  he  saw  the 
men  and  the  box  cars  overtake  them ;  he  was  facing  west, 
wanting  to  cross,  but  waiting  for  the  west  bound  train  to  pass. 
Bennett  was  oti  the  south  side  of  the  railroad  and  on  the  east 
side  of  Canisteo  street ;  he  also  was  waiting  for  the  west  bound 


1887.]        WooDARD  V.  K  Y.,  L.  E.  &  W.  R.  R.  Co.  385 

Dissenting  opinion,  per  Danforth,  J. 

train  to  pass,  that  he  might  cross;  he  saw  Woodard  and 
Phelps  and  says,  *'  As  they  approached  the  track  there  was  a 
freight  train  coming  up  under  prettyfgood  ^motion  and  they 
looked  across  and  there  were  some  coal  dumps.  *'  "  Q.  Before 
they  were  struck  by  the  car  did  you  see  whether  they 
looked  around  or  not  ?  A.  When  they  approached  near  the 
track  they  cast  their  eyes  over  as  I  should  judge  from  the 
appearance  of  the  men  turning  their  heads  and  eyes.  Q.  Which 
way?  A.  Both  directions.  Q.  Which  directions?  A. 
East  and  west."  Asked  by  defendant's  counsel:  "Was  it 
before  or  after  the  west  bound  train  had  passed  Canisteo 
street  that  you  saw  Phelps  and  Woodard  looking  up  and 
down?"  Answer:  "It  was  before."  Asked:  "When  you 
saw  these  gentlemen  looking  round  they  were  pretty  near  the 
door  of  Crotty's  store,  about  opposite  ? "  Answered :  "  When 
they  were  looking  at  the  cars  they  were  down  pretty  near  the 
track,  past  the  corner  of  the  building."  The  cross-examination 
was  j)rotracted,  testing  with  much  detail  the  memory,  steadfast- 
ness and  observation  of  the  witness,  and  conducted  after  the 
Socratic  method,  with  questions  leading  to  the  desired  result, 
but  closing  as  follows  :  "  Q.  You  were  locking  out  for  that 
west  bound  train  when  you  came  up  ?  A.  No.  sir,  I  was  watch 
ing  the  switch  engine ;  as  they  cut  the  cars  loose  I  saw  them  and 
this  train  came  up.  Q.  And  you  saw  these  gentlemen  looking 
areund  ?  A.  Yes,  sir.  Q.  Did  you  see  both  their  heads  turn  ? 
A.  I  think  I  did,  Q.  Do  you  know  that  they  looked  up  at 
all  ?  A.  All  I  judge  from  was  from  the  motion  of  their  heads 
and  the  appearance  of  the  men;  Morhess  was  standing  on 
the  east  side  of  Canisteo  street  and  the  north  side  of  Loder 
street ;  saw  Phelps  and  Woodard  going  towards  the  rail- 
road." "  They  seemed,"  he  says,  "  to  halt  when  they  got  to 
first  track;  then  they  moved  on."  When  he  first  saw  the 
box  cars  "  they  were  coming  in  right  from  behind  Crotty's 
building ;  they  were  goinor  without  much  noise  ;  they  were 
running  quite  fast."  There  was  no  man  on  the  train,  no  one 
to  stop  it,  and  no  flagman.  He  thinks  "  Woodard  looked  to 
the  right"  (the  west),  but  "is  not  clear."  On  cross-exam- 
SlOK£L&— YoL.  LXI.       49 
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ination  he  could  not  say  whether  both  looked  to  the  right  or 
not.  Cook,  a  policeman  on  duty  about  three  rods  from  the 
men,  saw  them  approaching,  saw  the  moving  dump  cars,  the 
moving  box  c^rs,  and  the  train  going  to  the  west.  *'  As  they 
stepped  on  the  track  they  seemed  to  be  observing  the  trains 
moving  in  front  of  them."  "  I  saw  them,"  he  says,  "  moving 
across  the  track ;  they  had  nearly  left  the  track  when  it  (the 
box  car)  struck  them."  It  struck  Phelps  first,  then  Wood- 
ard ;  knocked  Woodard  in  front  of  and  under  the  cars  and 
'^^out  of  my  vision."  The  ground,  he  says,  "  was  frozen  and 
>covered  with  snow."  The  box  cars  "  were  very  quiet,  they 
were  running  very  still."  The  cars  were  running  with  such 
velocity  that  Woodard's  body  was  moved  by  them  "  thirty  or 
forty  feet."  The  train  going  west  was  making  considerable 
iioise,  the  rattling  of  the  cars  and  the  puffing  of  the  engine. 
The  dumps  also  were  making  more  noise  than  the  box  cars 
and  there  were  more  dumps  than  box  cars.  This  witness  also 
proved  that  the  company  had  been  in  the  habit  of  having  "  a 
flagman  there  all  day ; "  at  this  time,  however,  the  flagman 
was  not  there.  This  was  well  proven  :  That  the  flagman 
i;heretofore  stationed  at  that  point  on  the  north  side  of  the 
<;rossing  was  then  absent,  and  on  the  other  side  of  the  six 
tracks,  himself  entirely  out  of  sight  from  the  north  crossing ; 
nor  could  he  himself  see  anything  of  the  accident.  So  he 
testifies.  For  any  useful  or  available  purpose  he  might  have 
been  altogether  absent.  So  far  as  persons  coming  from  the 
north  were  concerned,  he  was  off  duty  or  withdrawn. 

All  these  circumstances  are  to  be  considered  in  determining 
whether  Woodard  by  any  omission  on  his  part  contributed  to 
the  injury.  He  was  familiar  with  the  crossing  and  charged 
Avith  knowledge  that  the  defendant  had  been  —  I  use  the 
language  of  one  of  the  witnesses  —  "  in  the  habit  of  having  a 
flagman  there  all  day."  The  track  had,  indeed,  been  often  used 
for  switching,  but  there  is  no  evidence  that  ever  before  cars 
had  been  shunted,  or  kicked,  or  pushed  or  discharged  down 
"what  the  defendant's  witness  styles  "  a  grade  heavily  descend- 
ing east,"  in  the  absence  of  the  flagman,  nor  but  that  on 
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every  other  occasion  he  was  there  to  ward  off  the  danger 
which  might  reasonably  be  anticipated  by  any  intelligent  person 
&s  likely  to  occur  from  such  conduct  on  the  defendant's  part. 
His  absence  ou  this  occasion  was  notice  that  nothing  of  the 
kind  was  to  be  attempted,  and  a  wayfarer  familiar  with  the 
conditions  theretofore  observed  by  the  defendant  in  the  use 
of  the  crossing,  might  naturally  conclude  that  no  use  of  the 
south  track  was  then  intended,  nor  any  car  about  to  pass,  but 
if  danger  lay  in  one  direction,  equal  danger  must  be  appre- 
hended in  the  other.  Then  there  were  the  two  moving  trains, 
either  of  which  threatened  danger  and  served  to  attract  the 
attention  of  the  intestate.  And  we  have  the  fact  sworn  to 
by  more  than  one  witness  that  he  did  look  and  observe  and 
was  alert  in  the  use  of  his  senses.  Nothing  more  does  the 
law  require  from  one  intending  or  about  to  enter  upon  a 
place  of  danger.  Was  it  negligence  not  to  have  seen  the  car 
by  which  he  was  hit,  in  time  to  have  stopped  ?  It  not  only 
gave  him  no  warning  of  danger,  but  the  flagman  usually  in 
attendance,  and  whose  known  duty  it  was  to  guard  the  cross- 
ing and  furnish  notice  to  the  traveler  at  this  most  dangerous 
place  —  dangerous  only  by  reason  of  such  act  of  the  defendant 
s&  is  now  complained  of  —  was  absent,  and  this  absence  was  an 
affirmative  assurance  of  safety.  On  the  third  track  there  was 
the  train  of  coal  or  dump  cars  coming  from  the  west,  and  from 
the  east  the  long  train  with  its  locomotive,  making  the  usual 
noise,  while  from  the  first  track  there  was  nothing  to  be  heard, 
nor  any  notice  of  approaching  danger.  The  sense  of  hearing 
and  the  sense  of  sight  might  naturally  be  diverted  to  the 
objects  before  him,  and  his  watchfulness  affected  by  reliance 
upon  the  discharge  by  the  company  of  its  duty  to  run  its 
trains  over  the  crossing  with  the  usual  signal  and  under  the 
observation  of  a  flagman. 

It  may  be  presumed  that  on  other  and  previous  occasions 
eare  had  been  taken,  and  that  this  care  was  known  to  the 
decedent,  so  that  as  he  may  be  chargeable  with  notice  that 
the  switch  was  used  by  the  defendant,  it  was  notice  that  the 
use  was  under  safeguards  and  precautions  upon  the  continued 


388  WooDARD  V.  N.  Y.,  L.  E.  A  W.  K.  R.  Co.        [Oct., 

Dissenting  opinion,  per  Dai^forth,  J. 

H80  of  which  he  had  a  right  to  rely.  Not  only  the  evidence 
to  which  1  have  referred  established  that  the  decedent  looked 
before  entering  npon  the  track,  but  the  argument  of  the 
appellant's  counsel  concedes  it.  He  claims  only  that  he  did 
not  look  at  the  right  time  —  "did  not  look  after  he  could 
have  had  an  unobstructed  view  of  the  cars,"  that  is  while 
passing  over  a  space  of  ten  feet.  This  was  a  question  for  the 
jury.  The  time  and  manner  of  observation  at  a  place  of 
danger,  on  the  part  of  a  prudent  and  careful  man,  would  be 
regulated  not  alone  by  the  circumstances  in  which  he  found 
himself,  but  as  that  danger  would  depend  upon  the  action  of 
the  defendant,  his  conduct  would  also  be  directed  in  the  light 
of  the  experience  he  had  of  that  action  on  similar  occasions, 
and  it  should  not  be  permitted  to  have  an  advantage  of  an 
omission  on  his  part  which  its  change  of  conduct  produced. 
The  elaborate  briefs  of  counsel  on  this  appeal  seem  to  show 
little  uniformity  in  the  decisions  of  courts  upon  the  questions 
here  involved.  It  is  not  likely  that  there  will  be,  for  facts 
vary  and  inferences  which  are  natural  in  one  instance  would 
appear  to  be  unreasonable  in  another.  Yet  one  rule  of  action 
runs  through  them  all  —  precautions  by  a  corporation  where 
circumstances  make  a  street  crossing  a  place  of  danger,  and 
ordinary  care  on  the  part  of  a  wayfarer  lest  he  encounter  it. 
Here  on  the  part  of  the  defendant  there  was  literally  no  pre- 
caution, but  an  absolute  and  unexplained  indiflEerence  to  the 
life  and  safety  of  the  citizen.  On  his  part  there  was  at  least 
an  apprehension  of  danger  and  attention  to  his  conduct  in 
respect  to  it.  Whether  it  was  sufficient  could  be  determined 
only  by  the  jury.  The  specific  proposition  submitted  to  the 
trial  judge  shows  upon  what  a  narrow  point  the  defendant 
sought  to  take  it  from  them.  The  motion  for  a  nonsuit  was 
on  the  broad  and  general  ground  that  the  ^'  proof  did  not 
show  that  the  deceased  was  free  from  contributory  negligence." 
The  request  subsequently  made  assumes  that  the  proof  showed 
that  while  passing  over  "  ten  feet "  to  the  tracks  the  approach- 
ing cars  could  be  seen ;  "  that  as  he  then  had  opportunity  to 
see  them  he  was  bound  to  do  so."     In  other  words,  the  claim 
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is  that  '*  the  law  assumes  not  only  that  he  did  see  them,  but 
saw  them  in  time  to  save  himself,  and  as  he  did  not  save 
himself,  his  death  was  the  result  of  his  own  want  of  care,  and 
80  not  the  result  of  the  defendant's  negligence."  The  pro- 
position is  not  sound.  It  excludes  most  of  the  circumstances 
which  make  such  a  crossing  dangerous,  and  the  presence  of 
which  demand  the  attention  of  a  prudent  person.  It  excludes 
the  conduct  of  the  defendant  and  the  condition  of  things 
caused  by  it.  It  disregards  rules  well  settled  in  this  State  in 
regard  to  the  relative  duties  of  a  traveler  and  a  railroad  com- 
pany. The  crossing  was  dangerous  only  when  the  defendant 
made  it  so  by  propelling  its  cars  across  the  street.  It  was 
permitted  to  do  so  upon  giving  certain  statutory  signals.  It 
not  only  <%its  to  give  those  signals  at  its  peril,  but  the 
omission  of  those  or  other  customary  signals  is  regarded  as 
an  assurance  by  the  company  to  the  traveler  that  no  engine 
is  approaching  from  either  side  within  eighty  rods  of  the 
crossing,  and  he  may  rely  upon  such  assurance  without 
incurring  the  imputation  of  negligence  or  breach  of  (hity  to 
a  wrong-doer. 

A  defendant,  say  the  court  in  Ernst  v.  H,  R,  R,  R,  Co. 
(35  N.  Y.  1),  "  cannot  impute  a  want  of  vigilance  to  one  injured 
by  his  act  or  negligence,  if  that  very  want  of  vigilance  were 
the  consequence  of  an  omission  of  duty  on  the  part  of  the 
defendant."  The  jury  might  well  find  in  words  formulated  in 
the  case  cited  {supra)  that  tljp  direct  tendency  of  these  omissions 
was  to  pht  the  intestate  off  his  guard,  to  disarm  his  vigilance  and 
to  produce  a  false  sense  of  security.  It  may,  indeed,  be  that 
notwithstanding  the  omission  of  these  signals  and  the  absence 
of  the  flagman,  he  might,  by  greater  vigilance,  have  discovered 
the  approach  of  the  cars,  if  he  had  foreseen  a  violation  of  the 
statute  or  the  withdrawal  of  the  customary  guard ;  and  whetuer 
in  failing  to  do  so  he  failed  in  the  observance  of  such  a  degree 
of  care  and  diligence  as  men  of  ordinary  prudence  under 
similar  circumstances  usually  employ,  was  a  question  for  the 
jury.  He  did  look  and  listen.  He  did  not  go  upon  the  track 
heedlessly.    There  were  circumstances  calculated  to  divert 
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his  attention  from  tlie  first  track,  from  which  no  danger  was 
to  be  expected,  to  others  which  he  had  yet  to  cross,  and  it 
was  impossible  to  say,  as  matter  of  law,  that  he  should  have 
looked  from  some  other  point  or  in  some  other  direction. 
Nor  can  it  be  said,  as  matter  of  law,  that  if  he  had  looked  at 
that  other  time,  or  from  that  other  point,  he  could  have  seen 
the  moving  cars  in  time  to  escape.  The  law  only  declares 
that  such  a  wayfarer  must  use  his  eyes  and  ears,  in  view  of  all 
the  facts  and  circumstances  of  the  case,  as  men  of  ordinary 
prudence  placed  in  a  similar  situation  would  do,  and  the 
trial  court  did  not  err  in  submitting  the  case  to  the  jury  and 
leaving  to  them  a  consideration  of  all  the  facts  likely  to 
influence  his  conduct  and  so  determine  whether  they  were  such 
as  demanded  his  attention  or  such  as  distracted  it.  In  Ernst 
V.  Hvdaon  River  Railroad  Company  {supra)  these  questions 
are  discussed  with  great  fullness  and  similar  conclusions 
reached.  They  have  been  repeatedly  applied  by  us  to  other 
cases  referred  to  by  tlie  respondent's  counsel,  and  they  need 
not  bd  cited  here. 

But  the  general  propositions  which  the  appellant  makes  are 
both  answered  by  the  more  recent  case  of  Olushing  v  Sharp^ 
Recei/ver^  etc.j  (96  N.  Y.  676),  where  in  an  action  for 
injury  at  a  crossing,  the  omission  of  signals  and  the  action 
of  the  gate-keeper  were  held  conclusive  as  to  the  neg- 
ligence of  the  defendant,  and  the  court  say :  "  The  evidence 
s1k>ws  that  no  bell  was  rung  or  whistle  blown  and  that  the 
gate  was  raised,  and  thus  the  carelessness  of  the  defendant 
was  established.  But  the  claim  of  the  defendant  is  that  the 
plaintiff  should  have  been  nonsuited  on  account  of  his  own 
carelessness,  and  this  claim  he  bases  upon  these  facts :  That 
at  the  place  where  the  plaintiff  looked,  about  thirty  feet  from 
the  railroad  track,  his  view  was  somewhat  obstructed  and 
that  he  did  not  look  again  while  passing  the  thirty  feet> 
although  during  that  space  his  view  was  unobstructed  and  he 
could  have  seen  the  train  if  he  had  looked.  We  think  the 
case  as  to  plaintiff's  negligence  was  properly  submitted  to  the 
jury.     He  looked  both  ways,  and  whether,  under  all  the  cir- 
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cumstances,  he  should  have  looked  again  or  continued  to  look^ 
was  for  the  jury  to  determine.  The  raising  of  the  gate  was. 
a  substantial  assurance  to  him  of  safety,  just  as  significant  a& 
if  the  gateman  had  beckoned  to  him  or  invited  him  to  come 
on,  and  that  any  prudent  man  would  not  be  influenced  by  it 
is  against  all  human  experience.  The  conduct  of  the  gatemaa 
cannot  be  ignored  in  passing  upon  plaintiff's  conduct,  and 
was  properly  to  be  considered  by  the  jury  with  all  the  other 
circumstances  of  the  case."  These  remarks  have  precise 
application  here ;  the  absence  of  the  flagman,  the  absence  of 
any  signal,  were  assurances  persuasive  in  like  manner  as  the 
acts  and  omissions  referred  to  in  the  case  cited. 

So  it  was  decided  in  the  Oreany  C'a«6(101  N.  Y.  419,  420),, 
following  the  Olu%hing  Ciise^  and  in  Sherry  v.  New  Yorh 
Central  and  Hudson  River  Railroad  Company  (104  N.  Y^ 
652).  In  view  of  these  decisions  and  the  general  and  well 
settled  rules  of  law  which  these  cases  only  reproduce  and 
illustrate,  the  trial  judge  committed  no  error  in  refusing  to- 
take  the  case  from  the  jury  and  submitting  it  as  he  did  under 
pro'per  directions  to  them.  Another  tribunal,  whose  duty  it 
also  was  to  examine  the  facts  as  well  as  the  law,  has  affirmed 
the  decision  made  by  the  trial  court. 

I  find  no  ground  on  which  the  judgment  of  these  courts 
should  be  reversed.     It  should,  I  think,  be  affirmed. 

Rapallo,  Earl  and  Peckham,  JJ.,  concur  with  Finch  J. ; 
RuGER,  Oh.  J.,  and  Andrews,  J.,  concur  with  Danforth,  J. 

Judgment  reversed. 
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Mary  J.  Parker  et  al.,  Administrators,  etc.,  Respondents, 
V,  The  Board  of  Supervisors  of  Saratoga  Countt, 
Appellant. 

Under  the  provisions  of  the  acts  of  1864  and  1865  (Chaps.  8  and  72,  Laws 
of  1864;  Chap.  41,  Laws  of  1865),  conferring  upon  boards  of  super- 
visors power  to  borrow  money  on  the  credit  of  their  respective  counties 
to  pay  bounties,  etc.,  and  to  execute  obligations  for  its  payment,  the 
power  so  conferred  was  not  intended  to  be  limited  to  a  single  exercise 
thereof,  but  said  board  was  authorized  to  borrow  money  and  to  renew 
the  county  obligations  from  time  to  time  for  the  purpose  of  paying  or 
continuing  the  indebtedness  created  under  said  acts. 

It  seems  that  boards  of  supervisors  have  no  inherent  power  to  borrow 
money  or  to  issue  negotiable  paper,  but  must  find  the  authority  there- 
for in  some  statute,  given  either  expressly  or  by  implication. 

In  November,  1866,  the  board  of  supervisors  of  S.  county  passed  resolu 
tions  providing  for  raising,  by  taxation,  a  certain  amount  of  the  bounty 
debt,  and  directing  the  county  treasurer  *'  to  procure  an  extension  of 
the  time  of  payment  of  the  residue."  The  debt  so  provided  for,  termed 
the  town  bounty  debt,  at  that  time  amounted  to  over  $500,000,  repre- 
sented by  a  large  number  of  separate  obligations,  a  large  portion  of 
which  matured  in  February  thereafter.  No  other  provision  was  made 
for  the  payment  of  the  maturing  obligations.  Similar  resolutions  were 
passed  at  each  annual  session  of  the  board  down  to  1875.  Held,  that 
the  authority  given  was  to  be  construed  in  reference  to  the  circum- 
stances, and  was  not  limited  to  an  extension  of  the  then  outstanding 
obligations,  but  authorized  the  county  treasurer  to  borrow  money  to  pay 
them  as  they  matured,  and  to  issue  new  obligations  in  renewal  of  those 
then  existing  or  for  the  new  loans. 

In  each  year  from  1865  to  1875,  the  accounts  of  the  treasurer,  which, 
with  the  vouchers  accompanying  them,  showed  that  he  had  made  new 
loans  and  issued  new  obligations,  were  audited  without  objection  by  a 
committee  of  the  board.  Held,  the  inference  was  irresistible  that 
the  board  was  cognizant  of  the  facts,  and  its  acquiescence  in  the 
assumption  of  power  by  the  treasurer  to  borrow  money  and  give  new 
obligations  as  a  means  of  extending  the  debt,  was  cogent  evidence  that 
the  authority  intended  to  be  conferred  included  these  transactions. 

It  seems  any  authority  given  to  a  county  by  the  legislature  to  extend  its 
indebtedness,  includes  the  power  to  do  it  by  borrowing  money  and 
substituting  new  obligations  in  place  of  the  old  ones. 

The  town  bounty  debt,  so  called,  was  incurred  in  pursuance  of  a  resolu- 
tion of  the  board  of  supervisors  authorizing  the  borrowing  of  money 
on  the  credit  of  the  county,  to  be  disbursed  for  bounties  on  the  order 
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of  the  supervisors  of  the  respective  towns.  The  amount  so  drawn  by 
each  supervisor  it  was  declared  should  constitute  a  debt  of  his  town 
payable  by  taxation  of  its  properly.  There  was  no  vote  of  the  electors 
of  the  town  authorizing  the  debt  as  prescribed  by  the  act  of  1864 
<§  22,  Chap.  72,  Laws  of  1864).  Held,  that  the  debt  was  legally  a  debt 
of  the  county,  not  of  the  several  towns;  but  that  the  authority  of  the 
treasurer  extended  to  it,  and  it  was  immaterial  that  it  was  not  described 
in  the  resolution  with  legal  accuracy. 

In  an  action  upon  notes  issued  by  the  county  treasurer  to  P.,  plaintiff's 
intestate,  for  moneys  loaned,  ostensibly  to  pay  maturing  obligations  of 
the  county,  in  pursuance  of  said  resolutions  of  the  board  of  supervisors 
and  in  renewal  of  notes  so  given,  it  appeared  that  there  was  a  fraudu- 
lent over-issue  of  notes  by  the  county  treasurer  to  a  large  amount;  that 
notes  were  outstanding  at  the  time  of  the  annual  meeting  of  the  board 
of  supervisors  in  1874  to  the  amount  of  $138,631,  while  if  the  money 
raised  by  taxation  had  been  honestly  applied  and  he  had  borrowed  only 
sufficient  to  extend  the  portion  of  the  debt  he  was  directed  to  have 
extended,  the  whole  debt  would  have  been  but  $20,801.  It  did  not  appear 
that  the  treasurer  misapplied  any  of  the  moneys  for  which  the  notes  in 
suit  were  given,  and  at  no  time  did  the  indebtedness  the  treasurer  was 
authorized  to  extend  fall  short  of  the  loans  made  by  P.,  and  the  good 
faith  of  the  lender  was  not  questioned  Held,  that  the  evidence  failed 
to  establish  a  defense  to  the  notes ;  that  as  the  authority  given  to  the 
treasurer  authorized  transactions  and  dealings  in  form  of  the  same 
precise  character  as  those  which  look  place  between  the  treasurer  and 
the  payee  of  the  notes,  the  presumption  was  that  they  were  authorized; 
and  if,  in  fact,  they  were  not  within  the  actual  limits  of  the  power,  the 
burden  was  upon  defendant  to  show  it. 

It  is  immaterial  in  this  regard  whether  the  agency  is  a  general  one  or 
confined  to  a  particular  series  of  transactions  for  the  principal. 

It  was  shown  that  in  some  years  renewal  notes  were  given  to  P.  after 
the  treasurer  had  renewed  notes  held  by  other  parties  exceeding  in 
amount  the  debt  which  the  board  of  supervisors  had  requested  him  to 
extend.  Held,  that  this  did  not  make  out  the  defense;  that  there  was 
as  much  reason  for  considering  those  other  notes  to  be  representatives 
of  unauthorized  loans,  as  there  was  for  regarding  as  of  that  character 
the  notes  surrendered  by  P.  on  receiving  the  new  notes. 

It  was  claimed  that  the  resolutions  of  the  board  were  invalid,  because  they 
assumed  to  delegate  to  the  treasurer  the  judicial  and  legislative  power 
of  the  board  to  determine  the  extent  and  amount  of  the  liabilities  of 
the  county  and  to  audit  and  allow  the  same.  Heldy  untenable;  as  the 
authority  was  to  extend  a  debt  already  existing,  not  to  create  a  new 
debt,  or  to  pass  upon  or  allow  a  disputed  or  doubtful  claim. 

Also,  Tield,  that  it  was  not  necessary  to  present  the  claim  to  the  board  of 
supervisors  for  audit. 
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Whenever  the  act  of  an  agent  is  apparently  authorized  by  the  terms  of 
his  power,  and  is  not,  so  far  as  a  third  person  dealing  with  the  agent  can 
know,  in  excess  of  his  authority,  the  act  is  presumptively  within  the 
authority,  and  the  burden  of  proving  that  it  was  done  after  the  authority 
was  spent  rests  upon  the  principal.  The  burden  is  not  met  or  the 
presumption  overthrown  by  proof  that  in  the  course  of  the  agent's 
dealings  he  fraudulently  exceeded  his  authority;  it  must  be  shown  that 
the  particular  transaction  was  unauthorized. 

Bonds  and  notes  of  a  county,  issued  for  loans  authorized  by  law,  are 
not  open  accounts  for  county  charges  which  must  be  presented  to 
the  board  of  supervisors  for  audit. 

As  to  whether  the  county  could  be  charged  in  case  it  had  been  affirmatively 
shown  that  the  notes  in  question  were  fraudulently  issued  by  the 
treasurer  in  excess  of  his  authority,  quare. 

Whether  the  rule  that  the  principal  may  be  bound  by  a  false  representa- 
tion by  an  agent  of  the  existence  of  an  extrinsic  fact  peculiarly  within 
the  agent's  knowledge,  upon  the  existence  of  which  his  power  depends, 
spph'es  to  public  agents,  qtuere. 

(Argued  June  10,  1887;  decided  October  4,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  the  4tli  Tueaday  of  January,  1885,  wliich 
affirmed  a  judgment  in  favor  of  plaintiffs,  entered  upon  a 
decision  of  the  court  on  trial  without  a  jury. 

This  action  was  brought  upon  certain  notes  issued  to  Hiram 
Parker,  plaintiff's  intestate,  by  Henry  A.  Mann,  as  treasurer 
of  the  county  of  Saratoga,  of  one  of  which  notes  the 
following  is  a  copy  : 

"No.  8. 

"  Saratoga  County  Trbasdeeb's  Offiob,  ) 
"  Ballston  Spa,  Februai^j  15,  1875.    ) 
"  In  pursuance  of  a  resolution,  passed  November,  1874,  by 
the  board  of  supervisors  of  Saratoga  county,  the  county  of 
Saratoga  promises  to  pay,  at  the  Saratoga  county  treasurer's 
office,  on  the  15th  day  of  February,  1876,  Hiram  Parker,  or 
bearer,  six  thousand  dollars,  at  7  per  cent  interest,  for  value 
received. 
"$6,000.  "HENRY  A.  MANN, 

'•'  Treasurer.^'* 
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The  other  note  was  similar,  save  in  amount.  They  were 
given  in  part  for  cash  borrowed  by  the  county  treasurer  at  the 
time  and  in  part  to  take  up  other  notes  of  similar  form  and 
character  which  matured  at  the  date  of  said  notes. 

The  further  material  facts  are  stated  in  the  opinion 

Charles  S.  Lester  for  appellant.  A  county  is  a  local 
organization  created  by  the  State  for  the  purposes  of  civil 
administration,  and  has  no  corporate  powers  except  such  a& 
are  specially  conferred  by  statute.  (19  J.  K.,  259  ;  Board  of 
Supervisors  v.  Ellis^  69  N.  T.  624 ;  Dillon  on  Municipal  Cor- 
porations, §  10 ;  People  ex  rel.  Hadlexj  v.  Albany  Co,^  28  How. 
Pr.  Rep.  22 ;  approved,  78  N.  Y.  622 ;  People  v.  Lawrence^  ^ 
Hill,  254.)  Cnapter  8  of  the  Laws  of  1864  was  a  re-enactment 
in  part,  and  a  supplementary  amendment  of  chapter  15  of  the 
Laws  of  1863,  and  took  the  place  of  it.  It  contains  a  com- 
prehensive plan  providing  for  past  liabilities  and  future  loans 
and  is,  therefore,  an  implied  repeal  of  all  former  laws  on  the 
same  subject.  (Potter's  Dwarris,  156  ;  Da:sh  v.  Van  Kkecky 
7  John.  497.)  The  scheme  of  the  board  of  supervisors,  in 
assuming  to  create  bounty  debts  owing  by  the  individual  towns, 
was  void  in  not  having  been  authorized  by  the  bounty  acts  or 
by  any  statute,  and  therefore  did  not  create  a  debt  owing  by 
any  individual  town.  {Magee  v.  Cutter,  43  Barb.  239;. 
Faulkner  v.  Metcalf,  id.  255 ;  People  v.  Livingston  Co,y 
id.  298;  34  N.  Y.  516.)  The  statements  of  the  treasurer 
to  the  effect  that  the  limit  of  the  obligations  had  not 
been  exceeded  would  be  no  more  binding  on  the  cor- 
poration than  would  the  act  of  the  oflScer  in  the  issue. 
{Supervisors  v.  Sedbury,  11  Abb.  [N.-  C.],466.)  Even  a  Jonfl5^ 
fide  holder  is  bound  to  prove  affirmatively  that  all  the  condi- 
tions exist  necessary  to  authorize  the  creation  of  a  liability 
against  a  municipality  and  the  municipality  is  not  bound  by" 
the  representations  of  its  officers  upon  the  face  of  the  obliga- 
tions. The  bnrden  of  proving  these  facts  rests  upon  the 
party  seeking  to  enforce  the  obligations.  {Craig  v.  Town  of 
Andes,  93  N.  Y.  405 ;  Star  in  v.  Town  of  Genoa,  23  id.  439  ; 
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Tovm  of  Venice  v.  Woodruff,  62  id.  462,  466 ;  Dodge  v. 
County  of  Platte,  83  id.  218 ;  People  v.  Mead,  36  id.  224; 
Gelpecke  y.  City  of  Dubuque,  1  Wall.  203  ;  Cagwin  v.  Town 
of  Ram/iock,  84  N.  T.  532 ;  Town  of  Lyons  v.  Chamber- 
lain, 89  id.  586;  Moore  v.  Mayor,  etc.,  73  id.  238; 
McDonald  v.  Mayor,  etc.,  68  id.  23 ;  Donovan  v.  Mayor^ 
etc.,  33  id.  291;  Smith  v.  (7%  </  Newhurgh,  77  id.  130; 
P^A;  V.  Burr,  10  id.  294 ;  People  v.  Cartwright,  9  Hun,  159  ; 
Matter  of  Manhattan  R.  R.  Co.,  5  Eastern  Rep.  90 ;  Dillon 
on  Municipal  Corporations  [3d  ed.],  §  445  ;  Story  on  Agency 
[9th  ed.],  §  307 ;  Parr  v.  Village  of  Oreenhuah,  72  N.  Y. 
463  ;  McDonald  v.  Mayor,  etc.,  68  id.  23 ;  Brady  v.  City  of 
New  York,  20  id.  312 ;  Donovan  v.  City  of  New  York,  33 
id.  291 ;  Lee  v.  Munroe,  7  Cranch,  366,  368 ;  The  Floyd 
Acceptances,  7  Wal.  666,  680  ;  Whiteside  v.  United  States, 
m  U.  S.  257 ;  Board  of  Supervisors  v.  EUis,  59  N.  Y.  625.) 
Where  a  municipal  corporation  authorizes  an  oflScer  to  issue 
obligations  to  a  definite  amount,  and  such  officer  issues  obli- 
gations to  a  larger  amount,  the  excess  is  void,  even  in  the 
hands  of  bona  fde  holders,  for  value.  {Savings  Bank  v. 
Winchester,  8  Allen,  109  ;  cited  with  approval,  68  N.  Y.  27 ; 
Mussey  v.  Beecher,  3  Cushing,  511 ;  Supervisor's  of  Rensse. 
laer  County  v.  Bates,  17  N.  Y.  242;  Hart  v.  HulJdey,  2 
Edw.  Ch.  Rep.  70 ;  People  v.  .City  Bank  of  Rochester,  93 
N.  Y.  582 ;  Gray  v.  Supervisors,  26  Hun,  265 ;  ^tna  JV. 
Bank  v.  Fourth  JV.  Bank,  46  N.  Y.  82 ;  Everson  v.  City  of 
Syracuse,  100  id.  577 ;  Briggs  v.  Central  JV.  Bank,  89  id. 
182 ;  People  v.  Merchants  cfe  M.  Bank,  78  id.  269 ;  Marsh 
V.  Oneida  Central  Bank,  34  Barb.  298 ;  Comm'Crcial  Ba/nk 
V.  Hughes,  17  Wend.  94.)  As  plaintiff  knew  he  was  dealing 
with  special  agents  he  was  bound  to  know  the  extent  of 
their  authority.  {Delafidd  v.  Slate  of  Illinois,  2  Hill,  174 ; 
James  v,  Hackley,  16  John.  Rep.  273  ;  Beach  v.  Endress,  51 
Barb.  670 ;  Muldon  v.  WhiUock,  1  Cowen,  308 ;  Reed  v. 
Whyte,  5  Esp.  122 ;  Cheever  v.  Smith,  15  John.  276  ;  Davis 
V.  Allen,  3  Comst.  170;  Chemung  Canal  Bank  v.  Super- 
"visors  of  Chemung  Co.,  5  Denio,  517.)    Even  if  chapter  8  of 
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1864  authorized  counties  to  borrow  money  they  could  only 
contract  in  the  mode  pointed  out  by  that  statute.  (Dillon  on 
Municipal  Corporations,  §  373 ;  Sead  v.  Providence  Ins. 
Co.^  2  Cranfch,  127 ;  Parr  v.  ViUage  of  Greenbuah,  72  N.  T. 
463,  472.)  The  county  had  no  power  or  authority  to  borrow 
money,  or  to  issue  paper  similar  to  that  set  out  in  the  indict- 
ment. {Supervisors  v.  Weed^  35  Barb.  136,  142 ;  Chemung 
Bwnk  V.  Supervisors^  5  Den.  517,  523 ;  People  v.  Mitchell j 
35  K  Y.  552 ;  Thompson  v.  Lee  Go,,  3  Wall.  330 ;  Marsh  v. 
Fulton  Co.,  10  id.  676 ;  Police  Jury  v.  BritUm,  15  id.  566^ 
570;  Van  AUtyne  v.  Freday,  41  N.  Y.  174;  Barker  v. 
Loomis,  6  Hfll,  463 ;  Mather  v.  CroAJoford,  36  Barb.  564  ; 
People  Y.Lawrence,  6  Hill,  245;  15  Hun,  167.)  Boards  of 
supervisors  and  the  county  treasurer  being  public  oflScers  of 
limited  powers  cannot  by  any  neglect,  omission  of  duty^ 
unfaithfulness  or  malfeasance  impair  the  rights  of,  or  extend 
the  liability  of  the  county.  (Supervisors  of  Monroe  v.  Otis, 
62  N.  Y.  88;  Looney  v.  Hughes,  26  id.  514-519 ;  Dillon  on 
Municipal  Corporations,  §  772 ;  Mayor  of  New  York  v. 
Bailey,  2  Denio,  448 ;  United  States  v.  Kirkpatrick,  & 
Wheaton,  735 ;  Dox  v.  The  Postmaster-  General,  1  Peters, 
325 ;  United  States  v.  Nicholl,  12  Wheat.  505 ;  Jones  v. 
United  States,  18  Wallace,  662  ;  People  v.  Russell,  4  Wend. 
570  ;  United  States  v.  VanZamdt,  11  Wheat.  184  ;  BamilUm 
iJounty  V.  Mighels,  7  Ohio,  109  ;  De  Grauw  v.  Supervisors, 
13  Hun,  381 ;  Ham  v.  City  of  New  York,  70  N.  Y.  459 ; 
Tone  V.  Mayai\  etc.,  id.  157.)  After  January  1,  1880,  interest 
could  only  be  allowed  at  the  rate  of  six  per  cent.  {Sanders 
V.  Lake  Shore  <&  Mich.  S.  R.  R.,  94  N.  Y.  641 ;  O'Brien  v. 
Young,  95  id.  428.) 

A.  Pond  for  appellant.  There  being  no  valid  town  debt 
for  bounty  purposes  the  board  of  supervisors  had  no  power 
under  the  bounty  acts,  or  either  of  them,  to  pass  any  resolu- 
tion empowering  the  county  treasurer,  or  anybody  else,  either 
to  extend  or  pay  them.  (Dillon  on  Municipal  Corporations, 
§§  421,  354 ;  Matter  of  Second  Ave.  66  K  Y.  395,  398 ; 
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Ashley's  Appeal^  4  Pick.  21 ;  State  Chamberlain  v.  Mayor ^  etc.y 
38  N.  J.  [Law],  110,  113 ;  jPeople  v.  Otis,  90  N.  Y.  48,  53 ; 
People  V.  Ames,  19  How.  551,  557 ;  People  v.  Supervisors 
of  Schenectady y  35  Barb.  408,  418  ;  Pexyple  v.  Stocking,  50  id. 
573, 581 ;  Western  R.  R.  Co.  v.  Bayne,  11  Hun,  166  ;  HoUy. 
LayderdaUy  46  N.  Y.  70 ;  Edwards  v.  Watertown,  24  Hun, 
426.)  The  law,  as  well  as  public  policy,  absolutely  forbids 
that  the  board  of  supervisors  should  abdicate  its  own  legisla- 
tive and  judicial  power  and  functions  in  respect  to  any  class 
of  claims  presented  against  the  county  for  audit  and  allow- 
ance, and  delegate  the  same  to  an  agent  like  Mann  t  perform. 
{Peoph  V.  Livingston  County,  26  Barb.  118;  People  v. 
Stocking,  50  id.  573 ;  People  v.  Supervisors,  67  N.  Y.  109 ; 
Supervisors  v.  WandaU,  6  Lans.  33,  38 ;  S.  C.  affirmed,  59 
N.  Y.  645;  1  Dillon  on  Mun.  Corp.  §§  96,  97;  BirdsaU  v. 
Clark,  73  N.  Y.  73 ;  Lyon  v.  Jerome,  26  Wend.  485 ;  Bel- 
linger  v.  Gray,  51  N.  Y.  618;  Bavis  v.  Reed,  65  id.  566; 
Merritt  v.  Portchester,  29  Hun,  619;  People  v.  Supervisors, 
25  id.  131;  Board  of  Excise  v.  Sackrider,  35  K  Y.  154; 
Anderson  v.  £q.  Gas  Light,  19  Week.  Dig.  471.)  It  is  well 
settled  that  a  public  agent  or  the  agent  of  a  municipality  cannot 
extend  or  add  to  his  own  authority  by  false  representations  in 
respect  to  its  extent  or  its  existence,  and  third  persons,  if  they 
act  upon  such  false  representations  of  the  agent,  do  so  at  their 
peril.  (Story  on  Agency,  §§  307,  133;  1  Dillon  on  Mun. 
Cor.  §§  445,  447,  n. ;  Lee  v.  Munroe,  7  Cranch,  366 ;  Board 
v.  Ellis,  59  K  Y.  625 ;  Board  v.  Bates,  17  id.  242,  247 ; 
Swift  V.  Williamshurgh,  24  Barb.  427,  432 ;  LoweU  Bank  v. 
Winchester,  8  Allen,  109 ;  Benoit  v.  Inh.  oj  Conway,  10  id. 
528;  Baltimore  v.  Eshhack,  18  Md.  276;  Mayor,  etc,, 
v.  Musgrove,  48  id.  272  ;  Whiteside  v.  United  States,  93  U.  S. 
247,  257;  People  v.  The  State,  67  111.435,438;  Bouton  v. 
Board,  74  id.  384,  395  ;  Craig  v.  Andes,  93  N.  Y.  405 ; 
Chapleo  V.  Bruns^oick  Build,  Soc,  29  Eng.  (Moak)  781, 
796.)  The  rule  is  the  same  as  to  a  private  special  agent. 
He  cannot  extend  his  own  authority  and  thereby  bind 
his  principal   by  his  own   false  representations  in   respect 


1887.]     Parker  et  al.  i\  Bd.  of  Sup'rs  op  Saratoga  Co.     899 

Statement  of  case. 


thereto.     (Story    on     Agency,   §    133 ;    Gibson   v.    Colt,    7 
J.   R.    390;    Muasey    v.   Beecher^   3    Cusli.    511;   StoUen- 
work    V.    Thatcher,   115    Mass.    221,   227;    Bumpstead  v. 
HoadUy,  11  Hun,  487 ;  Qriswold  v.  Perry,   7  Lans.   98 ; 
Marvin  v.  Wilbxir,  52  N.  Y.  270 ;  Martin  v.  Farnsworth^ 
49  id.  555.)     The  board  of  supervisors  who  made  Mann  its 
agent  was  not  the  county,  but  were  merely  other   special 
agents  of  the  county   possessing   but   special   and   limited 
powers,  and  among  those  powers  was  not  the  power  to  confer 
on  an  agent,  of  their  own  appointment,  greater  power  than 
they  possessed  themselves.     {Chemung  Co.  Bank  v.  Super- 
visors, 5  Den.  517,  522 ;  Supervisors  v.  Weed,  35  Barr.  136, 
142 ;  People  v.  Mitchell,  35  N.  Y.  551 ;  Baker  v.  Loomis, 
6  Hill,  463 ;  Matter  of  Crawford,  36  Barb.  564 ;  Van  Alstyne, 
v.  Freday,  41  N.  Y.  174;  1  Rev.  St.  at  Large,  p.  337,  §  2 ; 
Morris  dk  Essex  R,  R,  Co.  v.  Sussex  R.  R.  Co.,  20  N.  J. 
[Eq.]  542  ;  1  Dillon  on  Mun.  Cor.  §§  445,  447,  n ;  Donovan  v. 
Mayor,  etc.,  33  N.  Y.  291,  293  ;  McDonald  v.  Mayor,  etc.,  68 
id.  23 ;  Dickinson  v.  Poughkeepsie,  75  id.  65,  74 ;  Parr  v. 
GreeribusK  72  id.  463,  472  ;  Smith  v.  Newburgh,  77  id.  130, 
136;    Weismer   v.   Douglass,    64    id.    91,    105;    Craig   v. 
Andes,  93  id.  405 ;  Board  of  Supervisors  v.  Otis,  62  id.  88  ; 
Hortttn  V.  Thompson,  71  id.  513,  525  ;  Kingsland  v.  Mayor, 
etc.,  5   Daly,   418  ;  Alexander  v.  Cauldwell,  83  N.  Y.  480 ; 
Davis  V.  Old  Col.  R.  R.Co.,  131  Mass.  258.)   The  county  being 
a  public  corporation,  could  not  be  estopped,  by  the  act  of  its 
agent,  or  officer  or  its  board  in  excess  of  his  and  their  author- 
ity.     {Supervisors  v.    Wandell,  6    Lans.   33;  affirmed,  59 
N.  Y.  645;  Ford  v.  Mayo7%  etc.,  4  Hun,  587;  affirmed,  63* 
N.  Y.  640 ;  Supervisors  v.  Ellis,  59  id.  620 ;  Supervisors  v. 
Oiis,  62  id.  88,  92  ;   Weismer  v.  Do^iglass,  64  id.  91 ;  Benoit 
v.  Inh,  of  Conway,  10  Allen,  528 ;  Lee  v.  Munroe,  7  Cranch, 
366 ;  People  v.  Brown,  67  111.  425.)     Mann's  acts  in  making 
the  notes  constituted  no  representation  at  all  that  the  facts 
existed  necessary  to  the  existence  of  the  power  in  Mann  to 
make  them,  so  as  to  estop  the  defendant  in   this  case  from 
denying  their  existence,  because,  as  the  judge  has  found,  the 
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fact  to  be,  there  was  then  no  town  bounty  debt  owing  by 
any  town,  to  be  extended.  {Horton  v.  Thompson^  71 
N.  Y.  513,  523;  Dodge  v.  County  of  Platte,  82  id.  218; 
McGlure  v.  Oxford,  4  Otto,  429 ;  Barnes  v.  Lacon,  84  111. 
461 ;  People  v.  Board,  etc,,  34  N.  Y.  516,  518 ;  PeopU 
V.  Board,  e^.,  34  id.  516 ;  S.  C.  43  Barb.  298,  302 ;  Faulkner 
V.  Metcalfe  id.  255,  note ;  Magee  v.  Cutler,  id.  239,  254 ; 
1  Dillon  on  Mun.  Cor.  §  421  [354] ;  Matter  of  Second  Av. 
66  N.  Y.  395,  398 ;  People  v.  Otis,  90  id.  48,  63 ;  StaU  v. 
Chamberlaiuy  38  N.  J.  [Law],  110,  113:  Joslyn  v.  JJoio,  19 
Hun,  494,  497;  4  Pick.  21.)  The  annual  resolutions  of 
the  supervisors  did  not  authorize  Mann  to  borrow  any 
money  on  the  credit  of  the  county  or  to  give  any  prom- 
issory notes  binding  on  the  county  therefor,  nor  did  they 
authorize  him  to  borrow  or  extend  after  he  had  once 
extended  or  borrowed  to  the  extent  of  the  debts  so  desired  to 
be  extended.  {BonneU  v.  .Chisioold,  89  N.  Y.  122,  127 ; 
Schwinger  v.  Raymond,  83  id.  192 ;  In  re  Second  Av.  66  id. 
395,  398 ;  PeopU  ex  rd,  N.  T,  cfe  C.  P.  R.  Co.  v.  Hutton,  18 
Hun,  116,  120;  Paley  on  Agency,  202;  2  Kent's  Com.  620; 
Story  on  Agency  §  126 ;  Batty  v.  Carswell,  2  J.  R.  48 ; 
Davenport  v.  Bucklaixd,  Hill  and  Den.  75 ;  Mixon  v.  Palmer, 
4  Sel.  498 ;  Olyphant  v.  McNair,  41  Barb.  446 ;  People  v. 
Bo»twick,  id.  9,  25 ;  Bush  v.  Cole,  28  N.  Y.  261,  269 ;  ScoU 
V.  McG-rath,  7  Barb.  53 ;  Cagwin  v.  Tovm  of  Hancock,  84 
N.  Y.  532,  542  ;  Martinv.  Famswor/h,  49  id.  555,  558, 561 ; 
DouUeday  v.  Kress,  50  id.  410,  415  ;  Rossiter  v.  Rossiter,  8 
Wend.  494;  Dunlap's  Paley  on  Agency,  192;  Atwood  y. 
Uaning,  7  B.  &  C.  278 ;  Ferrira  v.  Depew,  17  How.  418 ; 
Hackettstown  v.  Swackhamer,  37  N.  J.  [Law],  194 ;  Bank 
of  Indiana  v.  Buckhee,  3  Keyes,  461 ;  Martin  v.  Peters,  4 
Rob.  434 ;  Ilawtayne  v.  Bourne,  7  Riees.  and  Wels.  595 
Supervisors  v.  Deyoe,  77  N.  Y.  221 ;  Horion  v.  Thompson 
71  N.  Y.  513,  525;  Dodge  v.  County  of  Platte,  82  id.  218 
Ba/mes  v.  Lacon,  84  111.  461 ;  McClure  v.  Oxford,  4  Otto, 
429.)  Mann  had  no  authority  to  give  any  promissory  note^ 
binding  on  the  county,  to  Parker,  because  the  resolution  coa 
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ferred  no  express  authority  npon  Iiim  to  that  effect  or  said 
anything  upon  that  subject,  and  none  such  can  be  implied. 
{Iios8iter  v.  Roaaiter^  8  Wend.  494 ;  Lawrence  v.  Gebbard^  41 
Barb.  575 ;  Iloltsinger  v.  Nat.  Com,  Ex^,  Bk.  37  How. 
203 ;  R6bin%on  v.  Ghemioal  Bk.  96  N.  Y.  404,  407 ;  Paige 
Y.  Stone,  10  Mete.  160 ;  Hazeltine  v.  Miller,  44  Me.  177, 180 ; 
N.  F.  Iron  Mines  v.  First  Nat.  Bk.,  39 Mich. 644;  Spooner 
V.  Thompson,  48  Vt.  259,  264  ;  Hills  v.  Upton,  24  La.  Ann. 
427  ;  Wehher  v.  President  of  Williams  College,  23  Pick.  302 ; 
Supervisors  Y.  Deyoe,  77  K  Y.  221 ;  1  Bouv.  Inst.  310.)  The 
opinion  of  Mann  as  to  tlie  character  of  the  debt  is  wholly 
insufficient  to  warrant  a  judgment  in  favor  of  the  plaintiff 
thereon  against  the  county.  {People  v.  Greene,  5  T.  and  O. 
376.)  The  board  of  supervisors  could  be  made  liable  for 
Mann's  acts  in  doing  only  what  the  resolutions  authorized, 
and  not  otherwise.  {Everson  v.  Syra/mse,  100  N.  Y.  577 ; 
Merritt  v.  Read,  5  Denio,  352 ;  Van  Rensselaer  v.  Kidd, 
2  Sel.  331 ;  Second  Ave.  R.  R.  Co.  v.  Mehrhach,  17  J.  &  S. 
267.)  The  supervisor  did  not  represent  the  town,  in  respect 
to  its  war  indebtedness,  and  this  whole  scheme,  which  Mann 
was  appointed  to  carry  out,  was  void.  {People  v.  Board,  etc., 
34  N.  Y  5l6  ;  S.  C.  43  Barb.  298,  302  ;  Faulkner  v.  Metcalf 
id.  255,  note  ;  Magee  v.  Cutler,  id.  239,  254.)  Only  six  per 
cent  was  allowable  since  January,  1880,  on  contracts  maturing 
before  that  time.  {Bennett  v.  Bates,  94  N.  Y.  354  ;  Sanders 
Y.  R.  R.  Co.,  id.  641 ;  O'Brien  v.  Toung,  95  id.  428.) 

Lemuel  B.  Pike  for  respondents.  The  county  of  Saratoga 
had  power  to  borrow  money  for  the  purposes  of  paying 
bounties,  and  the  incidents  of  putting  down  the  rebellion. 
(Laws  of  1864,  chap.  8,  §  22  ;  Laws  of  1863,  chap.  15,  §  6.) 
Those  statutes  were  made/?rc>  bono  publico,  and  such  a  statute 
shall  be  conptrned  in  such  manner  that  may,  as  far  as  possible, 
attain  the  end  proposed,  although  it  carries  it  to  another  sub- 
ject not,  by  words,  included  in  the  act.  (Potter's  Dwarris, 
231,  2U;  id.  note  19,  202.)  The  statute  must  be  construed 
with  reference  to  its  purposes  and  the  ends  sought.  (  WeedY, 
SioKELs  — Vol.  LXI.        51 


4C2    Pabkkr  et  &1.  V.  Bd.  of  Sup'rs  op  Saratoga  Co.     [Oct., 


Statement  of  case. 


Tucker,  19  N.  Y.  433  ;  Bendler  v.  Golden,  36  id.  446 )  The 
power  to  renew  or  continue  the  indebtedness  was  complete. 
(I'otter's  Dwarris,  123,  Max.  vii. ;  Williaifiaport  v.  Common' 
wealth,  84  Penn.  St.  487 ;  Mayor^  etc,,  of  Gnffin  v.  Inman, 
67  Ga.  370 ;  People  v.  Brennan,  39  Barb.  523,  .545  ;  Ketchum 
V.  City  of  Buffalo,  21  id.  294;  S.  C,  14  N.  T.  356,  365; 
Meech  V.  City  of  Buffalo,  29  id.  198 ;  Tucher  v.  City  oj 
Raleigh,  75  N.  C.  267 ;  Eall  v.  Lauderdale,  46  N.  Y.  70 ; 
Ze  Couteulx  v.  City  of  Buffalo,  33  id.  333;  R.  S.,  part  1, 
chap.  12,  tit.  1,  art.  1,  §  2.)  The  authority  given  tlie  agent, 
the  treasurer,  to  extend,  carried  with  it  the  power  to  do  those 
acts  necessary  to  the  attainment  of  the  purpose.  {Hall  v. 
Lauderdale,  46  N.  Y.  73 ;  Story  on  Agency,  §  97 ;  Com- 
mercial Bamk  v.  Norton,  1  Hill,  504 ;  Williams  v.  Getty, 
31  Penn.  St.  464;  Supervisors  v.  Seabury,  11  Abb.  [N.  C] 
461 ;  Jaggt^  Iron  Co.  v.  Walker,  76  N".  Y.  521.)  The  con- 
ditions in  fact  existed  npon  which  the  treasurer  was  author- 
ized to  make  the  loan,  to  wit,  request  of  the  towns  to  have 
debts  extended,  and,  in  the  absence  of  proof,  the  county  having 
the  power;  and,  so  far  as  the  county  is  concerned,  every  act 
being  within  its  power,  the  legal  presumption  is  that  the  con- 
dition existed,  and  that  the  obligations  were  made  for  a  proper 
consideration,  and  the  agent  had  the  power  to  make  them. 
(Eelrrumt  v.  CoUm/in,  1  Bosw.  188:  Nelson  v.  Eaton,  26 
N.  Y.  414,  415 ;  Farmers*  Ijoan  <&  Trmt  Co,  v.  Curtis,  7  id. 
466;  I>e  Grqfv.  American  Linen  Thread  Cb,  21  id.  124; 
Mutual  Benefit  Life  Ins,  Co,  v.  Davis,  12  id.  569  ;  Farmer^ 
Loan  A  Trust  Co.  v.  Clowes,  3  id.  470 ;  Partridge  v.  Badger, 
25  Barb.  146.)  There  is  no  difference  between  municipal 
and  other  corporations  once  the  power  established.  {Lee  v. 
Village  of  Sandy  mil,  40  N.  Y.  442 ,  N.Y.cS:  B  S.  M,  <k 
Z.  Co.  V.  Brooklyn,  71  id.  584.)  The  presumption  is  the 
officer  did  his  duty.  {Jackson  v.  Marshy  6  Cow.  281.)  The 
suggestion  that  the  authority  given  was  to  extend  a  town 
bounty  debt  is  fallacious.  There  was  no  town  bounty  debt 
as  between  the  creditor  and  the  county.  It  was  a  county  debt. 
{People  V   Supervisors  of  Livingston,  34  N.  Y.  516, 
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Magee  v.  Cutler^  43  Barb.  253.)  The  objection  that  the  power 
was  judicial  and,  therefore,  could  not  be  exercised  by  the 
treasurer,  js  not  well  founded.  The  county  could  act  only 
through  such  an  agent,  or  the  board  of  supervisors  sitting  in 
continual  session,  to  pass  upon  every  loan.  {People  v.  Super- 
visors  of  Livingston,  34  N.  Y.  516,  522;  43  id. '398;  Hall 
V.  Lavderdai^,  46  id.  70 ;  Magee  v.  Cutler,  43  Barb.  240 ; 
Faulhier  v.  Metcalfe  id.  258;i. ;  People  v.  Supervisors  of 
Columbia,  43  N.  Y.  130 ;  Moore  v.  Mayor,  etc.,  73  id.  239.) 
The  county  obligations  were  valid  in  whatever  form  they  were 
given  for  this  debt.  {People  v.  Supervisors  of  Livingston,  34 
N.  Y.  522 ;  6  Week.  Dig.  370 ;  People  v.  Mead,  24  N.  Y.  114 ; 
Kelly  V.  McGormick,  28  id.  318,  323;  MoU  v.  Hicks,  1  Cow. 
513;  Phefps  v.  Tates,  16  Blatch.  192;  68  Maine,  160; 
6  Otto,  312 ;  Toion  of  Solon  v.  WiUiamsburgh  Sivings  Bank, 
35  Hun,  1 ;  Gerwig  v.  Sitterly,  56  N.  Y.  214;  Oneida  Bank 
V.  Ontario  Bank,  21  id.  490;  People  v.  Brennan,  39  Barb. 
544;  Moss  v.  Averill,  10  N.  Y.  457 ;  Kelly  v.  Mayor,  etc.,  4 
Hill,  263;  WiUiamsport  v.  Commonwealth,  84  Penn.  St.  487  ; 
Ketohum  v.  City  of  Buffalo,  14  N.  Y.  375,  376 ;  Moss  v. 
Oakley,  2  Hill,  265 ;  Newman  v.  Supervisors,  45  N.  Y.  686-- 
688 ;  Kelly  v.  Mayor,  etc.,  4  Hill,  263 ;  City  of  Galena  v.  Com- 
monwea'th,  4S  III.  423 ;  Ryan  v.  Lynch,  Q^  id  160.)  The 
supervisors  ratified  every  act  of  the  treasurer  prior  to  1875, 
as  to  the  manner  of  executing  his  agency.  A  municipal  cor- 
poration can  ratify  an  act  it  could  originally  authorize.  {City 
of  "^hawyheetown  v.  Baker,  85  111  564 ;  Peterson  v.  Mayor,  etc, 
17  N.  Y.  453 ;  People  v.  Flagg,  17  id  5S6 ;  40  Barb.  256  ; 
Braly  v.  May^vr,  etc,  1  Barb.  584  ;  Story  on  Agency,  §§244, 
254,  255;  Hoytv.  Tfwmpfion,  19  N.  Y.  208;  Supervisors  v. 
Seahury,  11  Abb.  [N.  C.}  461 ;  Brown  v.  Moyor,  etc,  QZ 
N.  Y.  244;  People  v.  Supervisors,  68  id.  119.)  Tlie  county 
having  permitted  tlie  treasurer  to  transact  its  business  in  this 
manner,  and  bavins^  approvfid  his  acts,  was  an  authoritv  to 
him  to  continue  »he  manner,  and  justified  parties  in  dealing 
wit^  him  in  that  m^nnpr.  TSfory  on  A<?encv.  8?  ^ft.  260; 
Calhovn  V.  Delhi  /?.  R  Ck,  28  Hun,  379, 402.)    The  defend- 
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ant  is  estopped  from  denying  that  the  notes  and  bonds  in  suit 
are  not  valid  ;  the  apparent  is  the  real  authority  of  the  agent. 
{N.  T.  (&  N.  R,  R,  R,  Go.  v.  Schuyler,  34  N.  Y.  30 ;  Mer- 
chants^ Bamk  v.  Oriswold,  72  id.  472.)  Wliere  a  power  exists 
there  is  no  difference  between  a  corporation,  municipal  or 
otherwise,  and  an  individual.  {Lee  v.  Sandy  Hill,  40  N.  Y. 
442,  447,  448;  N.  Y.  cfe  B.  S.  M,  i&  Z.  Co.  v.  Brooklyn,  71 
id.  584 ;  Calhoun  v.  Delhi  R.  R.  Co ,  28  Hun,  399  ;  People  v. 
IngersoU,  58  N.  Y.  28,  29.)  A  municipal  corporation  may  be 
estopped.  {G I  fiord  v.  Town  of  White  Plains^  25  Hun,  606; 
Cumen  v.  Mayor,  etc.,  79  N.  Y.  511,  614,  515 ;  O^Leary  v. 
Board  of  Education,  93  id.  5 ;  Calhoun  v.  Delhi  R.  R.  Co.,  28 
Hun,  399 ;  Davis  v.  Mayor,  etc.,  93  N.  Y.  250 ;  Sharp  v.  Maynr, 
40  Barb.  256 ;  Moore  v.  Mayor,  etc.,  78  N.  Y.  238, 246  ;  People 
V.  Stephens,  71  id.  560 ;  Gmddv.  Town  of  Oneonta,  71  id.  298  ; 
Town  of  Lyons  v.  Chamberlain,  89  id.  586,  587 ;  People  v. 
Mead,  24  id.  114 ;  Neeley  v.  Yorkoille,  10  Rich  ;  S.  C.  152, 143  ; 
Belo  V.  Commissioners  of  Foi^syth  Co.,  76  N.  C.  Rep.  489 ; 
De  Voss  V.  City  of  Richmond,  8  Gratt.  338  ;  County  of  Dames 
v.  Hindekoper,  19  Alb.  Law  Jour.  20 !  ;  Ilackett  v.  City  of 
OUawa,  19  id.  317;  City  of  Chicago  v.  Turner,  80  111.  419  ; 
Supervisors  v.  City  of  Lincoln,  81  id.  156;  City  of  Cincin- 
natti  V.  Cameron,  33  Ohio,  336;  McPhersoa  v.  Foster,  43 
Iowa,  64;  Schunner  v.  Seymour,  24  N.  J.  Eq.  155  ;  Knedand 
V.  Oilman,  24  Wis.  42 ;  San  Antonio  v.  Mehefy,  6  Otto,  312 ; 
Rogers  v.  Bu7dington,  3  Wall.  654 ;  Deming  v.  Houghton, 
64  Me.  264 ;  Sternes  v.  Franklin,  48  Mo.  167 ;  Alvord  v. 
Syracuse  Sav.  Bank,  98  N.  Y.  600 ;  Bissell  v.  M.  S.  R.  R. 
Co.,  22  id.  258  ;  Newman's  Case,  45  id.  686 ;  Lee  v.  Yil- 
lage  of  Sandy  Hill,  40  N.  Y.  447,  448.)  A  party  dealing 
with  a  municipal  corporation  must  see  to  it  that  the  power 
exists,  and  there  his  duty  ends.  {Belo  v.  Commissioners  of 
Forsyth  Co.,  76  N.  C.  Rep.  489;  7  Otto,  272;  Orleans  v. 
Piatt,  9  id,  6R2 ;  Com'rs  v.  Bolles,  94  IT.  S.  104 ;  Dodge 
V.  County  of  Platte,  82  N.  Y.  230 ;  Starin  v.  Town  of  Genoa, 
23  id.  463  ;  Town  of  Springport  v.  Teutonia  Savings  Bank, 
75  id.  406.)     The  treasurer,  if  he  received  enough  from  taxes 
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to  pay  the  indebtedness,  must  have  misappropriated  it.  His 
misappropriation  is  chargeable  to  the  county,  and  the  county 
must  raise  the  money  again  in  some  manner.  {^Chemung 
Canal  Bank  v.  Supervisors^  5  Denio,  522,  523 ;  Bassett  v. 
State  of  Ohio,  26  Ohio  R.  543 ;  People  v.  Comptroller,  77 
N.  T.  45;  Federgreen  v.  Town  of  Fallshxu^gh,  25  Hun,  152; 
Ketehum  v.  City  of  Buffalo,  14  N.  Y.  363-366 ;  87  id.  628 ; 
98  111.  94.)  The  giving  of  the  new  obligations,  if  they  were 
void,  did  not  extinguish  the  debt.  (43  N.  Y.  159 ;  65  Barb. 
303 ;  27  How.  Ill ;  58  N.  Y.  350 ;  46  id.  76 ;  5  Denio,  517 ; 
13  Wend.  101 ;  11  id.  9;  15  Johns.  475 ;  Jagger  Iron  Co.  v. 
Walker,  76  N.  Y.  521.)  The  notes  in  question,  if  they  were 
void  as  obligations,  were  still  valid  to  extend  the  debt,  so  far 
as  to  prevent  the  statute  of  limitations  running  under  sec- 
tion 395,  Code  of  Civil  Procedure.  {In  re  Consalus,  95 
N".  Y.  340  ;  City  National  Bank  of  Pnufjhkeepsie  v.  Phelps, 
86  N.  Y.  484 ;  Smith  v.  Ryan,  66  id.  352 ;  KeUy  v.  Webber, 
27  Hun,  8 ;  Harper  v.  Fairley,  53  N.  Y.  442  ;  Shoemaker  v. 
Benedict,  11  id.  185;  PeopU  v.  Ingersoll,  58  id.  1;  Huff 
V.  Knapp,  5  id.  66,  67;  People  v.  Stout,  23  Barb.  346;  PeopU 
V.  New  York,  5  Cow.  336.)  The  obligations  in  suit  were  such 
as  need  not  have  been  presented  to  the  board  of  supervisors, 
for  audit.  (1  R.  S.  [Bank's  6th  ed.]  929,  §  10  ;  Blake  v.  Sup&r- 
visors,  61  Barb.  149 ;  Chemung  Bank  v.  Supervisors, 
5  Denio,  517 ;  Backer  v.  Supervisors,  3  Week.  Dig.  293 ; 
Marsh  v.  Town  of  Little  Valley,  1  Hun,  554  ;  S.  C,  64  N  Y. 
112  ;  People  v.  IIawki7is,  46  id.  9  ;  Newman  v.  Supervisors, 
45  id.  686  ;  Bridges  v.  Supervisors,  92  id.  570 ;  Hathaway  v. 
Town  of  Homer,  5  Lans.  267;  Federgreen  v.  Town  of  Falls- 
burgh,  25  Hun,  152;  Hill  v.  Supervisors,  12  N.  Y.  52 ; 
People  v.  Thompson,  25  Barb.  73 ;  Brown  v.  Town  of  Can- 
ton, 4  Lans.  409 ;  approved,  64  X.  Y.  115.)  An  action  is 
the  proper  remedy ;  a  mandanms  will  not  lie  because  there 
is  a  proper  legal  remedy.  (64  N.  Y.  112  ;  46  id.  9  ;  61  Barb. 
149  ;  2  Hill,  45 ;  92  N.  Y.  580.)  The  bonds,  notes  and 
instniments  being  within  the  power  of  the  connty,  even 
if    improperly   issued    by   the    treasurer,   were    negotiable 
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instruments,  and  in  the  hands  of  a  bona  fide  transferee 
for  value,  are  binding  on  the  county.  i^Bauh  of  Rome 
V.  Village  of  Rome,  19  N.  Y.  20;  Brainard  v.  N.  T.  dk 
H,  R.  R.  Go.,  25  id.  495,  500  ;  Lindsley  v.  Diefendorf,  43 
How.  357  ;  People  v.  Mead,  24  N.  Y.  114 ;  Delafield  v.  lUi- 
nois,  2  Hill,  159;  26  Wend.  191 ;  Blake  v.  Supervisors,  61 
Barb.  149;  Bissell  v.  M.  S,  R.  R,  Co.,  22  N.Y.  290;  84 
Penn.  St.  487;  24  Am.  K.  208;  13  Blateh.  424,  246; 
12  id.  539 ;  12  Wheat.  70  ;  11  Otto,  494;  1  Wall.  83,  175, 
384;  5  id.  784-  15  id.  358  ;  14  id.  252  ;  19  Alb.  Law  Jour. 
201,  317.) 

Andrews,  J.  The  county  of  Saratoga  after  the  close  of  the 
war  and  in  November,  1865,  was  indebted  in  the  sura  of  about 
$618,000  for  money  borrowed  on  the  credit  of  the  county  to 
pay  bounties  to  volunteers,  the  expenses  of  their  enlistment,  and 
for  the  snpport  of  their  families.  The  debt  was  represented 
by  notes  of  the  county,  signed  by  Henry  A.  Mann,  as  county 
treasurer,  and  by  unsealed  instruments  in  the  form  of  bonds, 
executed  in  behalf  of  the  county  by  the  chairman  of  the  board 
of  supervisors  and  by  Mann  as  treasurer.  It  was  divided  into 
two  classes,  the  comity  bounty  debt  (so-called),  amounting  to 
$138,400,  which  had  its  origin  in  a  resolution  of  the  board  of 
supervisors,  passed  in  December,  1864j  which  provided  for  the 
payment  of  a  county  bounty  to  volunteers  who  should  there- 
after enlist  in  the  military  or  naval  service  of  the  United 
States  and  be  credited  to  any  town  of  the  county  npon  its 
quota,  and  the  town  county  debt  (so-called),  amounting  to 
about  $480,525,  which  was  incurred  in  pursuance  of  a  policy 
initiated  by  a  resolution  of  the  board,  passed  December  18, 
1863,  which  authorized  the  borrowing  of  money  on  the  credit 
of  the  county  for  the  payment  of  bounties  to  volunteers,  to 
be  disbursed  on  the  orders  of  the  supervisors  of  the  respective 
towns,  and  which  also  provided,  in  substance,  that  the  amount 
drawn  by  the  supervisors  of  the  towns,  respectively,  should 
constitute  a  town  debt  of  the  town  drawing  the  same,  payable 
by  taxation  upon  its  property.     This  large  dobt  confronted  the 


1887.]    Parser  et  al.  v.  Bd.  ob'  Supers  op  Saratoga  Co.     407 
Opinion  of  the  Court,  per  Andrews,  J. 

board  of  supervisors  at  its  annual  meeting  in  November,  1865. 
Most  of  the  money  had  been  borrowed  on  short  terms  of 
credit  and  many  of  the  obligations  given  therefor  would  fall 
due  on  the  fifteenth  of  tlie  succeeding  February,  and  it  was 
necessary  to  provide  for  their  payment  or  for  the  extension 
of  the  debt.  The  so-called  town  bounty  debt  forming  the 
bulk  of  the  indebtedness,  first  received  the  consideration  of 
the  board,  and  on  November  twenty-second  the  board  passed 
a  resolution  as  follows:  ^^ Resolved^  That  the  county  trea- 
surer be  directed  to  procure  an  extension  of  the  ^time  of 
payment  of  such  portion  of  the  old  county  debt  incurred 
prior  to  December,  1864,  as  the  several  towns  owing  the 
same  may  desire  extended,  and  tlie  expenses  and  interest 
upon  the  same  be  chargeable  to  the  several  towns,  respec- 
tively, desiring  such  extension."  On  the  twenty-fourth  of 
November  a  resolution  was  passed  directing  that  the  sum  of 
$25,000  be  levied  on  the  county,  to  be  applied  on  the  prin- 
cipal and  interest  of  the  general  county  bounty  debt,  and 
that  the  treasurer  procure  an  extension  of  the  payment  of  the 
balance  remaining  due.  At  each  subsequent  annual  session 
of  the  board,  down  to  and  including  the  year  1874,  a  resolu- 
tion was  passed  in  substance  like  the  resolution  of  Novem- 
ber 22,  1865,  authorizing  the  treasurer  to  extend  such  part 
of  the  town  bounty  debt  as  the  towns  owing  the  same  should 
desire.  The  plan  thus  adopted  by  the  board  in  1865,  and 
continued  to  1875,  for  the  gradual  payment  and  final 
extinguishment  of  the  town  bounty  debt,  was,  as  has  been 
shown,  to  levy  a  part  of  the  debt  each  year  by  tax  upon  the 
respective  towns,  and  to  extend  the  remainder,  the  manifest 
intention  being  that  the  amount  levied  in  any  year  and  the 
amount  of  the  debt  extended  and  unpaid  in  the  same  year, 
should  together  precisely  equal  the  whole  amount  of 
tne  debt.  In  each  year  the  board  of  supervisors  levied  on 
the  respective  towns  a  tax  for  the  payment  of  a  portion  of 
the  town  bounty  debt,  and  in  each  year,  also,  the  respective 
supervisors  requested  the  treasurer  to  extend  the  amount 
unpaid,  not  provided  for    in  the  levy  of  that  year.    In 
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respect  to  the  coanty  bounty  debt  a  somewhat  similar 
policy  was  pursued.  In  November,  1866,  the  board  of  super- 
visors authorized  the  treasurer  to  borrow  on  the  credit  of  the 
county  $60,000,  to  apply  thereon.  The  debt  was  then 
$165,322.99,  having  been  increased  from  the  previous  year. 
In  1867,  the  board  passed  a  resolution  that  the  county  bounty 
debt  be  paid  in  six  equal  annual  installments,  the  first  pay- 
ment to  be  made  February  15,  1869,  and  aathorizing  the 
treasurer  "to  extend  the  time  of  payment  of  the  present 
indebtedness  and  to  borrow  money  on  the  credit  of  the  county 
in  cases  where  such  indebtedness  cannot  be  extended,  in  such 
sums  and  for  such  time  as  is  necessary  to  cat'ry  out  the  pro- 
visions of  this  resolution."  The  treasurer  assumed  to  exercise 
the  authority  to  extend  the  debt  under  the  annual  resolutions 
of  the  board  of  supervisors,  by  borrowing  money  to  pay 
maturing  obligations  and  giving  notes  of  the  county  therefor, 
signed  by  him  as  treasurer,  and  in  other  cases  by  giving  new 
obligations  to  creditors,  taking  up  the  old  notes  or  bonds.  It 
was  proved  and  is  found  that  if  the  treasurer  had  honestly 
applied  the  money  raised  by  taxation  for  the  payment  of  the 
bounty  debt,  to  that  object,  extending  only  the  actual,  valid 
indebtedness,  the  whole  debt  would  have  been  paid  before 
the  meeting  of  the  board  of  supervisors  in  the  fall  of  1874, 
excepting  about  the  sum  of  $20,800.  The  usual  resolution 
for  an  extension  was  passed  by  the  board  of  supervisors  at  the 
November  session  in  that  year.  Mann  was  treasurer  of  the 
county  from  January  1,  1861,  to  December  31,  1876.  It  was 
ascertained  soon  after  he  left  the  office  that  notes  of  the 
county,  signed  by  him  as  treasurer,  being  more  than  seventy- 
five  in  number  and  amounting  in  the  aggregate  to  $138,631, 
and  issued  between  February  15,  and  August  5,  1875,  were 
outstanding,  making  the  apparent  debt  of  the  county  $118,000 
greater  than  the  actual  debt,  if  the  money  raised  had  been 
honestly  applied.  In  other  words,  there  was  a  fraudulent  over- 
issue by  Mann  of  notes  to  the  amount  of  $118,000.  Among 
those  outstandirg  notes  were  two  notes  held  by  the  plaintiffs' 
intestate,  of  $6,000  and  $7,000,  respectively,  dated  February 
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15,  1876,  payable  February  15,  1876.  The  consideration  of 
those  notes  was  money  loaned  by  the  plaintiff's  intestate  to 
Mann  as  treasurer,  for  the  use  of  ihe  county  and  for  accrued 
interest  on  defeiTed  payments.  The  loans  were  principally 
made  in  1864,  1866,  1868  and  1869,  and  new  notes  were 
given  on  or  about  the  fifteenth  of  February  in  each  year  until 
1875,  in  renewal  of  the  notes  maturing  at  that  date,  and  on 
taking  the  new  notes  the  old  notes  were  delivered  by  the 
intestate  to  Mann. 

The  general  question  relates  to  the  liability  of  the  county  of 
Saratoiicsi  for  the  loans  made  by  the  intestate  to  Mann  as  treasurer. 
The  hona  fides  of  Parker,  the  intestate,  is  not  questioned. 
The  liability  of  the  county  for  the  loans  made  by  Parker  is 
challenged  and  denied  in  the  first  place,  on  the  ground  that 
the  county  had  no  legal  capacity  to  borrow  the  pioney  loaned 
by  him,  or  to  execute  notes  or  obligations  for  its  payment. 
It  18  not  denied  that  authority  was  conferred  upon  the  board 
ot  supervisors  by  the  statutes,  chapter  8  and  cliapter  72,  of  the 
Laws  of  1864,  and  chapter  41  of  the  Laws  of  1865,  to  borrow 
money  on  the  credit  of  the  county  to  pay  bounties  to  volun- 
teers and  for  other  pui^poses  mentioned  in  those  statutes,  and 
to  execute  obhgations  for  its  payment.  The  claim  is  that  the 
power  conferred  by  those  statutes  was  exhausted  when  once 
exercised  and  that  after  the  dobt  had  been  created,  the  statute 
did  not  authorize  a  new  borrowing  to  pay  or  extend  the  debt, 
or  the  issuing  of  new  oblijtyations  in  renewal  of  the  primary 
ones.  No  power,  it  is  claimed,  then  remained  :u  the  board  of 
supervisors  except  to  provide  by  taxation  for  t!he  payment  of 
the  debt  at  its  maturity.  If  tnic  claim  was  well  founded  it 
would  not  render  invalid  tl:G  loans  mado  by  Parker  in  1864, 
They  were  precisely  within  the  terms  of  tao  power  conferred 
by  the  statute  referred  to,  as  construed  by  the  defendant,  and 
if  the  notes  subsequently  taken  by  Parker  were  invalid,  the 
obligation  of  the  county  to  repay  the  money  borrowed  would 
still  remain  and  could  be  enforced,  unless  the  remedy  is  barred 
by  the  statute  of  limitations.  The  loans  made  subsequent  to 
1864  would  not  stand  upon  the  same  foundation.  .  But  in 
SicKKLB  — Vol.  LXI.        52 
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respect  to  such  loans,  if  the  money  borrowed  came  to  the  use 
of  the  county  and  was  actually  applied  in  payment  of  its  valid 
indebtedness,  we  are  not  prepared  to  say  that  there  would  be 
no  remedy.  The  tact  that  the  defendant  is  a  county,  forming 
one  of  the  political  divisions  of  the  State  and  organized  for 
public  purposes,  would  not  seem  to  be  a  sufficient  reason  for 
releasing  it  from  the  ordinary  obligations  of  justice  and  equity, 
or  for  permitting  it  to  retain  the  benefit  of  the  loans,  and  at 
the  same  time  repudiate  any  obligation  for  their  payment. 
The  contention  that  boards  of  supervisors  have  no  inherent 
power  to  borrow  money  or  to  issue  negotiable  paper,  accords 
with  the  general  understanding  and  with  the  tenor  of  the 
adjudged  cases,  and  the  course  of  legislation,  which  presupposes 
the  necessity.of  express  legislative  sanction,  in  order  to  justify 
the  exercise  of  this  authority.  (See  Chemung  Canal  Bank 
v.  Supervisors,  5  Denio,  517,  524 ;  Brady  v.  Supervisors,  10 
N.  Y.  260  ;  Sfarin  v.  Gefwa,  i3  id.  439,  449 ;  Lynde  v.  County, 
16  Wall.  6  ;  7  Dill.  Mun.  Corp.  [3d  ed.],  §  507.)  In  this  State 
the  powers  of  boards  of  supervisors  are  not  only  the  subject  of 
express  affirmative  definition,  but  for  the  purpose  of  confining 
the  action  of  these  bodies  to  the  exercise  of  enumerated 
powers,  it  is  declared  that  "  no  county  shall  possess  or  exercise 
any  corporate  power,  except  such  as  are  enumerated  or  shall 
be  speeiall}"  given  by  law,  or  shall  be  necessary  to  the  exercise 
of  the  powers  so  enumerated  or  given."  (1  R.  S.  364,  §  2.) 
The  power  of  borrowing  money  is  incident  to  the  powers  of  a 
business  corporation,  unless  excluded  by  its  charter.  {Curtis 
V.  Zea/viti,  15  N,  Y.  9.)  Boards  of  supervisors  have  the 
recourse  of  taxation  for  the  raising  of  money  for  county  pur- 
poses. The  power  to  borrow  money  is  not  necessary  to  the 
execution  of  powers  expressly  given.  But  the  denial  of  this 
power  to  those  quasi  public  corporations  also  stands  strongly 
upon  considerations  of  public  policy,  and  the  doctrine  that 
they  have  no  implied  power  to  borrow  money  is  an  important 
safeguard  for  the  prot.ection  of  political  communities  against 
the  creation  of  ruinous  liabilities,  through  the  action  of 
incapable,  negligent  or  unfaithful  public  agents.     We  concur, 
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therefore,  with  the  proposition  that  the  power  of  the  board  of 
supervisors  to  extend  the  original  debt  by  means  of  new  loans, 
or  by  renewals  of  prior  obligations,  if  it  existed,  must  be 
found  in  the  statute,  given  either  expressly  or  by  implication. 
It  is  a  matter  of  general  notoriety  and  of  public  history  that 
prior  to  the  passage  of  the  act,  chapter  8,  of  the  Laws  of  1864, 
which  was  passed  February  9,  1864,  large  obligations  had 
been  incurred  by  towns  and  counties  throughout  the  State, 
for  bounties  and  war  expenses,  without  authority  of  law.  It 
was  one  of  the  main  purposes  of  that  act  to  legalize  and 
validate  these  unauthorized  obh'gations,  and  to  provide  for 
their  audit  and  final  payment.  In  many  cases,  pursuant  to 
the  action  of  town  boards  and  boards  of  supervisors,  bonds 
and  notes  of  towns  and  counties  had  been  issued  to  represent 
advances  so  irregularly  made.  The  act  validated  and  legalized 
theso  transactions,  and  tlie  fifteenth  section  authorized  the 
original  obligations  to  be  continued  or  new  bonds  to  be  given, 
and  declared  that  "any  bonds  or  other  county  obligations 
issued,  or  which  may  hereafter  be  issued,  in  renewal  or 
continuance  of  any  of  said  bonds,  are  hereby  legalized, 
ratified  and  confirmed."  The  first  twenty-one  sections 
of  the  act  are  mainly,  if  not  wholly,  curative  and  remedial. 
But  by  the  twenty-second  section,  for  the  first  time 
in  the  history  of  the  war  measures  enacted  in  this  State, 
the  legislature,  contemplating  the  future  emergencies  and 
necessities  of  the  government,  conferred  upon  boards  of 
supervisors  an  affirmative  power  to  borrow  money  upon  the 
credit  of  the  county  and,  in  a  certain  contingency,  upon  the 
credit  of  any  city  or  town,  for  the  payment  of  bounties  and 
other  incidental  purposes,  to  be  exercised  at  any  time  "  during 
the  existence  of  the  war."  It  was  under  this  statute  and  the 
supplementary  statute,  chapter  92,  of  the  laws  of  the  same 
year,  passed  March  26,  1864,  that  the  vast  debt  incurred  by 
the  counties  and  towns  in  this  State  for  the  suppression  of  the 
rebellion,  which  was  outstanding  and  unpaid  at  the  close  of 
the  war,  was  mainly  created.  Tlie  main  purpose  of  the 
supplementary  act  of  March  26, 1861:,  apparently  was  to  make 
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the  powers  conferred  upon  boards  of  supervisors  in  respect  to 
the  creation  of  debts  for  war  purposes  still  more  compre- 
hensive than  under  the  prior  act,  and  to  leave  no  possible 
question  that  the  public  credit  and  the  sovereign  power  of 
taxation  were  pledged  for  their  redemption.  The  first  section 
commences  with  the  declaration  that  every  county  in  the 
State  shall  be  liable  for  all  moneys  borrowed,  or  which  should 
be  borrowed  in  pursuance  of  the  notes,  resolutions  or  directions 
of  its  board  of  supervisors  for  the  payment  of  bounties  to 
volunteers  to  fill  its  quota  under  any  call  of  the  president  of 
the  United  States  since  the  1st  day  of  October,  1863,  or  under 
any  call  which  should  be  issued  after  the  passage  of  the  act. 
Following  this  declaration  is  a  clause  declaring  every  bond, 
certificate  or  other  instrument  which  had  been  or  should  be 
issued,  in  pursuance  of  the  votes,  resolutions  or  directions  of  a 
board  of  supervisors,  for  the  purposes  specified,  to  be  valid. 
The  section  concludes  as  follows:  "And  such  board  is 
hereby  authorized  and  required  to  perform  every  agreement 
which  it  has  made  or  shall  make,  or  which  has  been  or  shall 
be  made  in  pursuance  of  its  votes,  resolutions  or  directions, 
in  respect  to  the  exchange  of  bonds,  certificates  or  other 
instruments  so  issued  for  other  bonds,  certificates  or  instru- 
ments, or  in  respect  to  paying  the  money  so  borrowed  and 
the  interest  thereon,  and  to  cause  money  to  be  raised  from 
time  to  time  on  the  taxable  property  of  said  county,  to  pay 
the  money  so  borrowed  and  the  interest  thereon  when  the 
same  shall  become  payable."  It  is  insisted,  on  behalf  of 
the  defendant,  that  the  power  conferred  on  the  board  of  super- 
visors by  this  section,  to  exchange  one  obligation  for  another, 
is  a  power  which  can  be  exercised  only  once  in  respect  to  the 
same  debt,  and  that  the  obligation  imposed  to  perform  every 
agreement  it  may  make,  in  respect  to  the  payment  of  money 
borrowed,  at  most,  authorizes  only  a  single  borrowing  to  pay 
an  original  loan.  We  think  this  narrow  construction  of  the 
section  is  unwarranted.  The  acts  of  1864  conferred  upon 
boards  of  supervisors  the  power  to  borrow  money  without 
limitation  as  to  amount  for  the  purposes  mentioned.    It  cannot 
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reasonably  be  supposed  that  the  legislature  contemplated  that 
the  large  sums  which  had  been  and  would  be  required  for  the 
payment  of  bounties  and  other  expenses  should  be  paid  imme- 
diately by  taxation.  This  would  have  imposed  a  burden  upon 
the  people  which  could  not  have  been  borne.  Nor  would  it 
naturally  be  supposed  that  the  legislature, while  conferring  upon 
boards  of  supervisors  plenary  power  in  creating  debts,  would 
take  from  them  all  discretion  in  dealing  with  the  debts  so  cre- 
ated, so  as  to  mitigate  as  far  as  practicable  the  burden  of  taxation. 
This  power  was  clearly  given  to  boards  of  supervisors  with 
respect  to  debts  contracted  before  February  9,  1864,  by  the 
fifteenth  section  of  the  act  of  that  date,  and  there  is  no 
apparent  reason  why  the  legislature  should  not  invest  them  with 
the  same  power  in  respect  to  debts  contracted  after  that  time. 
The  duty  imposed  upon  boards  of  supervisors  in  the  last  clause 
of  section  1  of  the  act  of  March  twenty-sixth,  to  cause  money 
to  be  raised  by  taxation  to  pay  the  money  borrowed,  "  when 
the  same  shall  become  payable,"  was  for  the  benefit  and  pro- 
tection of  the  creditor,  and  did  not,  we  think,  operate  as  a 
limitation  of  the  power  of  the  supervisors  previously  given 
to  enter  into  any  agreement  for  the  exchange  of  securities,  or 
for  the  payment  of  the  money  borrowed,  in  their  discretion. 
We  are  of  opinion  that  a  fair  and  just  construction  of  the 
act  of  March  26,  1864,  upliolds  the  power  actually  assumed 
and  exercised  by  the  defendant,  and  that  the  board  of  super- 
visors of  Saratoga  county  was  vested  with  the  power  to 
borrow  money  and  renew  its  obligations  from  time  to  time 
for  the  purpose  of  paying  or  continuing  its  indebtedness 
created  under  the  acts  of  1864. 

Passing  this  question,  it  is  further  contended  on  behalf  of 
the  defendant  that,  assuming  that  the  board  of  supervisors 
had  power  to  borrow  money  to  pay  existing  obligations,  and 
to  issue  obligations  of  the  county  for  the  new  loans,  or  to 
renew  them  from  time  to  time  in  its  discretion,  the  power 
was  not  delegated  to  the  treasurer  by  the  resolutions  under 
which  he  assumed  to  exercise  this  authority.  The  claim  is, 
in  substance,  that  the  power  conferred  on  the  treasurer  to 
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"  procure  an  extension  of  the  time  of  payment "  of  the  bounty 
debt,  conferred  upon  him  no  authority  to  borrow  money  to 
pay  matured  obligations,  or  to  issue  notes  of  the  county  for 
now  loans  or  in  renewal  of  existing  obligations.  A  power 
given  by  a  principal  to  an  agent  to  extend  a  debt,  is  not,  it  is 
said,  a  power  to  pay  or  extinguish  it,  and  does  not  include 
the  power  of  borrowing  money  in  the  name  of  the  principal 
to  pay  the  debt  authorized  to  be  extended,  or  to  give  notes 
therefor,  although  the  effect  of  the  transaction  might  be  to 
give  time  to  the  principal.  All  that  Mann  was  authorized  to 
do,  it  is  claimed,  was  to  see  the  creditors  of  the  county  and 
procure  their  consent  to  give  further  time  for  the  payment  of 
their  debts,  and  if  they  refused,  his  power  was  exhausted. 
He  could  neither  make  new  loans  to  take  up  the  paper  falling 
due,  nor  could  he  execute  new  notes  in  renewal  of  existing 
obligations,  although  the  creditors  mi^ht  be  willing  to  accept 
them  in  exchange  for  the  original  security.  The  question 
thus  presented  depends  upon  the  true  construction  and  scope 
of  the  language  of  the  resolutions  of  the  board.  They  are  to 
be  construed  in  accordance  with  the  ordinary  rules  of  con- 
struction applical»]e  to  all  written  instruments,  by  which,  in 
order  to  ascertain  the  intention  where  there  is  obscurity,  or 
where  the  language  employed  may  be  used  in  different  senses, 
or  may  have  a  broad  or  narrow  interpretation,  courts  may,  in 
aid  of  the  interpretation,  consider  the  attendant  circumstances 
the  situation  of  the  parties  and  the  object  in  view.  In  con- 
sidering this  question  it  is  important  to  bear  in  mind  the 
subject  with  which  tlie  board  of  supervisors  was  dealing. 
When  the  firet  resolution  was  passed,  in  November,  1865, 
the  town  bounty  debt  (so-called)  amounted  to  nearly  half  a 
million  dollars.  It  was  represented  by  a  large  number  of 
separate  obligations  held  by  banks  and  private  individuals. 
The  board  of  supervisors,  at  its  annual  session  «n  November, 
provided  for  raising  a  certain  amount  by  taxation,  to  be 
applied  upon  the  bounty  debt.  But  after  applying  this  sum 
thore  would  remain  a  large  amount,  probably  not  less  than 
$100,000  of  the  debt,  maturing  February  15,   1866,  for  the 
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payment  of  which  no  provision  was  made  by  the  board  and 
ao  action  of  any  kind  taken  in  respect  to  it,  except  by  the 
resolution  directing  the  treasurer  to  procure  an  extension  of 
the  time  of  payment.  The  same  condition  Existed  each  year 
and  the  same  action  was  taken  by  the  board,  the  amount 
falling  due  in  each  February,  for  which  no  tax  was  levied, 
varying  from  year  to  year,  in  several  years  approaching 
the  sum  of  $100,000.  It  is  well  known  that  the  annual 
meeting  of  the  board  of  supervisors  is  held  in  November 
or  December,  when  the  annual  taxes  are  levied.  If  the 
resolutions  of  the  board  of  supervisore  are  subject  to  the 
narrow  construction  claimed  by  the  defendant,  it  would 
follow  that  the  board  left  a  large  debt,  falling  due  each 
year  between  the  meetings  of  the  board,  unprovided  for, 
except  in  the  contingency  that  the  treasurer  would  be  able  to 
induce  the  numerous  creditors  by  whom  it  was  held  to  forbear 
the  collection  of  their  claims  when  due  and  consent  to  post- 
pone their  payment.  It  is  certainly  quite  improbable  that 
he  would  be  able  to  do  this  in  all  eases.  The  main  purpose 
of  the  resolutions  was  to  secure  further  time  for  the  pay- 
ment of  the  part  of  the  county  debt  soon  to  mature,  not 
included  in  the  tax  levy.  By  the  method  adopted  by  the 
treasurer  the  debt  was  not  paid,  but  only  extended.  New 
creditors  were  substituted  for  old  ones ;  the  debt  remained  the 
same.  The  supervisors,  in  passing  the  resolution,  did  not  have 
in  view  particular  individuals,  who  might  be  holdera  of  the 
county  obligations,  but  the  debt  as  a  whole ;  and  the  sole  pur- 
pose of  their  action  was  to  secure  the  continuance  of  the  debt 
so  as  to  avoid  the  necessity  of  immediate  and  onerous  taxation. 
The  authority  is  to  be  construed  with  reference  to  the  circum- 
stances. It  may  very  well  be  that  an  authority  from  a 
principal  to  an  agent  to  procure  an  extension  of  a  single  debt 
owing  to  a  particular  individual  would  not  include  a  power  in 
the  agent  to  borrow  money  to  pay  ic.  But  an  authority  given  to 
a  county,  by  the  legislature,  to  extend  its  indebtedness,  would, 
we  think,  fairly  include  the  power  to  do  it  by  borrowing 
money  and  substituting  new  obligations  in  place  of  the  old 
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ones.  It  would  be  a  usual  means,  in  such  a  case,  of  accom- 
plishing the  authorized  purpose.  The  board  of  supervisors 
gave  a  practical  construction  to  the  resolutions  in  their  deal- 
ings with  the  treasurer.  In  each  year,  from  1865  to  1876, 
the  accounts  of  the  treasurer  were  audited  by  a  committee  of 
the  board.  He  presented  as  vouchers  each  year  notes  which 
had  been  issued  by  him  as  treasurer,  which  on  their  face 
referred  to  the  resolution  of  tlie  year  preceding  that  in  which 
they  were  given,  as  his  authority  for  issuing  thenii.  These 
vouchers,  amounting  in  the  aggregate  during  this  period  to 
several  hundred  thousand  dollars,  were  accepted  without 
objection  and  allowed  as  credits  on  his  accounts.  The  infer- 
ence is  well  nigh  irresistible  that  the  board  was  cognizant  of 
the  construction  put  by  Mann  upon  his  authority ;  and  the 
acquicbcence  of  the  board  during  this  long  period,  in  his 
assumption  of  the  power  to  borrow  money  and  give  new 
obligations  as  a  means  of  extending  the  debt,  is  cogent  evi- 
dence that  the  authority  intended  to  be  conferred  included 
these  transactions.  The  only  fact  having  a  contrary  ten- 
dency is  found  in  the  resolution  of  November  22,  1867. 
This  resolution,  it  is  claimed,  indicates  that  the  board  dis- 
tinguished between  the  power  to  borrow  money  to  carry  the 
debt  and  the  power  of  extension.  This  single  act  does  not, 
we  think,  over-bear  the  clear  indications  furnished  by  the  cir- 
cumstances to  which  we  have  alluded,  that  the  board  when  it 
passed  the  annual  resolution  autliorizing  the  treasurer  to  pro- 
cure an  extension  of  the  town  bounty  debt,  understood  that 
it  included  the  power  to  extend  by  borrowing.  The  express 
authority  to  borrow  contained  in  the  resolution  of  November 
22,  1867,  may  have  been  inserted  to  authorize  temporary  loans 
in  case  the  treasurer  should  be  unable  in  the  first  instance  to 
fund  the  debt  for  the  considerable  time  mentioned  in  the  reso- 
lution. We  are  of  opinion,  therefore,  that  the  authority  to 
extend  the  debt  given  in  the  resolutions  included  the  power  to 
accomplish  this  purpose  by  making  new  loans  and  paying  the 
matured  debts  from  the  proceeds  and  the  giving  of  new 
obligations  for  the  new  advances.     The  power,  so  construed, 
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was  undoubtedly  very  broad,  but  for  years  the  board  of 
supervisors  appear  to  have  reposed  the  utmost  confidence  in 
the  treasurer,  and  that  a  power  ma^'  bo  abused  does  not 
disprove  its  existence. 

The  further  objection  that  there  was  no  town  bounty  debt, 
and  therefore  no  subject  for  the  exercise  of  the  authority 
conferred  on  the  treasurer,  is  clearly  untenable.  By  the 
twenty-second  section  of  the  act  of  February  9,  1864,  the 
board  of  supervisors  was  authorized  to  borrow  money  on 
the  credit  of  a  town  only  upon  the  vote  of  a  majority  of  its 
electors.  There  was  no  vote  of  the  towns  authorizing  the 
debt,  and  the  money  borrowed,  by  which  the  town  bounty 
debt  (so-called)  was  created  was,  in  fact,  borrowed  on  the 
credit  of  the  county,  and  the  town  bounty  debt  mentioned  in 
the  resolution  was  legally  a  debt  of  the  county  and  not  of 
the  several  towns.  {People  v.  Supervisors  of  Livingston 
Co,.,  34  N".  T.  516.)  It  was,  however,  treated  as  a  town  debt 
and  taxes  were  levied  from  time  to  time  for  its  payment. 
The  authority  vested  in  the  treasurer  related  to  this  debt, 
whatever  may  have  been  its  legal  character,  and  in  construing 
the  authority  it  is  wholly  immaterial  that  the  debt  was  nf.t 
described  with  legal  accuracy.  There  was  and  could  he  no 
mistake  as  to  the  debt  intended,  and  it  was  identified  by  the 
description  usually  employed  by  the  supervisors. 

The  final  question  on  the  merits  relates  to  the  liability  of 
the  county  for  the  money  loaned  by  Parker,  the  intestate,  in 
view  of  the  conceded  and  unquestioned  frauds  committed  by 
Mauti  in  the  assumed  exercise  of  the  authority  conferred  by 
the  resolutions  of  the  board  of  supervisors.  As  has  been 
stated,  there  were  outstanding  at  the  expiration  of  his  last 
.  term  of  ofiice  in  December,  1875,  notes  made  by  him  as 
treasurer,  exceeding  by  $118,000  what  would  have  been  the 
actual  just  debt  of  the  county  if  the  amount  raised  by  taxa- 
tion subsequent  to  1865  had  been  properly  applied,  and  he  had 
borrowed  year  by  year  such  an  amount  only  as  was  necessary 
to  extend  the  portion  of  the  debt  which  he  was  requested  to 
have  extended  by  the  supervisors  of  the  respective  towns. 
Sickles  —Vol,  LXI.        53 
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The  defendant  relies  upon  the  general  doctrine  of  agency, 
that  the  principal  is  bound  only  by  acts  of  the  agent,  which 
are  within  the  scope  of  his  commission,  and  it  is,  therefore, 
insisted  that  Mann  could  not  bind  the  county  by  borrowing 
money  or  issuing  notes  in  excess  of  his  actual  authority. 
The  plaintiflFs,  on  the  other  hand,  while  admitting  the 
general  rule,  invoke  the  doctrine  now  firmly  established  in 
this  State  in  respect  to  private  agents  and  the  agents  of  busi- 
ness corporations,  "  that  when  the  principal  has  clothed  his 
agent  with  power  to  do  an  act,  upon  the  existence  of  some 
extrinsic  fact  necessarily  and  peculiarly  within  the  knowledge 
of  the  agent,  and  of  the  existence  of  which  the  act  executing 
the  power  is  itself  a  representation,  a  third  person,  dealing 
with  such  agent  in  entire  good  faith,  pursuant  to  the  apparent 
power,  may  rely  upon  the  representation,  and  the  principal  is 
estopped  from  denying  its  truth  to  his  prejudice."  This 
statement  of  the  doctrine  is  taken  from  the  leading  case  of 
JV.  Y.  (&  N.  H.  R.  li.  Co.y,  Schuyler  (3i  N.  T.  30, 73),  which 
finally  and  conclusively  established  in  this  State  the  principle 
enunciated,  which  prior  to  the  decision  in  that  case  had  been 
the  subject  of  conflicting  adjudications.  If  we  were  now 
called  upon  to  determine  whether  the  principle  of  the  law  of 
-agency  established  by  this  case  applies  to  public  as  well  as 
private  agents,  the  question  would  deserve  most  careful  and 
grave  consideration.  It  would  be  necessary  to  consider,  in 
view  of  the  nature  and  purposes  of  public  agencies,  the 
manner  in  which  they  are  usually  constituted,  the  magnitude 
of  the  public  interests  involved  in  the  question  and  of  the 
dangers  to  which  the  public  would  be  exposed,  the  distinction 
which  in  some  cases  unquestionably  exists  between  the  acts 
of  public  and  private  agents  and  their  power  to  bind  their 
principals,  whether  these  and  like  considerations  afford  a  just 
and  solid  ground  for  declaring  the  doctrine  adverted  to  —  to 
be  inapplicable  to  the  case  of  agents  charged  with  the  exercise 
of  public  trusts,  and  whether  the  true  rule  demanded  by 
public  safety  does  not  require  that  the  validity  of  the  acts  of 
public  agents  must,  in  all  cases,  be  tested  by  and  exclusively 
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depend  upon  their  actual  authority,  of  which  those  dealing 
with  them  must  at  their  peril  take  notice. 

But  preceding  this  inquiry  is  a  fact  which,  in  logical 
sequence,  must  be  first  ascertained  before  the  inquiry  sug- 
gested becomes  relevant,  and  that  is  whether  the  tmnsactions 
between  the  treasurer  and  Parker,  the  intestate,  were  within 
or  outside  of  the  actual  authority  conferred  on  the  treasurer 
by  the  resolutions  of  the  board  of  supervisors.  The  actual 
authority  of  the  treasurer,  as  we  have  held,  authorized  trans- 
actions and  dealings  in  form  of  the  same  precise  character  as 
those  which  took  place  between  the  treasurer  and  Parker. 
The  treasurer  was  authorized  to  borrow  money  and  give 
notes  therefor  binding  upon  the  county,  but  the  authority  to 
borrow  was  restricted  to  the  amount  necessary  to  extend  such 
part  of  the  town  bounty  debt  as  he  should  be  requested  by 
the  towns  to  extend,  and  the  authority  to  give  new  obliga- 
tions was  limited  to  the  giving  of  obligations  for  the  actual 
debt  thus  extended  or  obligations  in  renewal.  It  was  shown 
that  in  fact  Mann  borrowed  money  and  gave  notes  largely  in 
excess  of  his  actual  authority.  Did  tliat  proof  prima  facie 
establish  a  defense  to  the  action  ?  The  plaintiffs,  who  sought 
to  charge  the  defendant  for  the  acts  of  an  assumed  agent, 
were  bound  in  the  first  instance  to  show  his  authority,  and 
that  the  acts  of  the  agent  wer«  within  the  authority,  or  to 
give  evidence  which  raised  a  presumption  that  the  acts  were 
part  of  the  authorized  transactions.  They  proved  the  resolu- 
tion of  the  board  of  supervisors  and  the  transactions  with 
the  intestate.  It  is  a  well  settled  doctrine  of  agency 
that  whenever  the  act  of  the  agent  is  authorized  by  the  terms 
of  the  power,  that  is,  whenever  comparing  the  act  done  by 
the  agent  with  the  words  of  the  power,  the  act  is  in  itself 
warranted  by  the  terms  used,  such  act  is  binding  on  the  con- 
stituent as  to  all  pereons  dealing  in  good  faith  with  the  agent. 
(CowEN,  J.,  North  River  Bank\.  Aymar^  3  Hill,  262.) 
Applying  this  test  to  the  acts  of  Mann,  nothing  is  lacking 
to  establish  his  authority  in  the  transactions  with  Parker, 
except  that  as  it  was  shown  that  he  fraudulently  borrowed 
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monej  and  issued  obligations  in  excess  of  the  limit  fixed  in 
the  resolutions,  and  that  those  transactions  may  have  been  a 
part  of  the  fraudulent  dealing.  Tlie  question  arises  upon 
which  party  the  burden  rested  to  identify  the  transactions  of 
Mann  with  Parker,  as  either  within  or  as  outside  of  and  in 
excess  of  the  actual  authority.  The  question,  it  will  be 
observed,  is  quite  distinct  from  the  question  of  the  liabilitj'of 
the  county,  assuming  that  it  was  established  that  Mann  had 
borrowed  all  the  money  he  was  authorized  to  borrow  before 
borrowing  of  Parker.  The  present  question  is  what,  in  the 
absence  of  any  proof  on  the  subject  beyond  the  fact  that 
frauds  were  committed  by  Mann,  is  the  presumption  as  to  the 
transactions  with  Parker.  Are  the  plaintiffs  entitled  to  a  pre- 
sumption that  they  were  within  the  actual  authority  until 
further  evidence  should  be  given  by  the  defendant  tending  to 
identify  the  particular  dealings  with  Parker  as  a  part  of  the 
fraudulent  dealings.  The  cases  holding  that  where  conditions 
precedent  to  the  existence  of  an  agency  are  imposed,  and 
which  must  be  performed  before  a  delegated  authority  comes 
into  existence  at  all,  the  burden  rests  upon  the  party  claim- 
ing to  bind  the  principal  by  the  act  of  the  agent  to  show 
that  the  precedent  conditions  have  been  fulfilled,  of  which 
the  case  of  Starin  v.  Town  of  Oenoa  {supra)  is  an  example, 
are  not  relevant  to  the  discussion.  In  the  present  c<w»o  the 
agency  was  duly  constituted.  The  agent  was  authorized  to 
borrow  money  and  issue  obligations  within  certain  soecified 
limits.  Parker  loaned  his  money  in  good  faith  upon  the 
assumption  that  Mann  was  acting  within  the  limits  fixed 
by  the  resolutions.  The  acts  done  by  Mann  in  form  corres- 
pond in  all  respects  with  the  terms  of  tlie  power.  The 
evidence  does  not  show  that  they  were  not  within  its 
actual  limits.  They  may,  or  may  not  have  been.  The 
evidence  does  not  disclose  how  the  fact  is.  The  burden, 
we  thinky  lay  upon  the  defendant  to  show  that  the  transactions 
with  Parker  were  outside  of  the  limits  of  his  authority. 
The  defendant  appointed  tho  agent.  It  fixed  a  limit  to  his 
anthoritj.     It  reposed  a  confidence,  and  persons  dealing  with 
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the  agent,  would  naturally  assume  that  lie  was  acting  within  Lis 
powers.  If  a  particular  act  of  an  agent  is  outside  of  his  authority, 
the  principal  ordinarily  would  be  best  able  to  show  the  fact. 
The  defense  in  this  case  rests  upon  an  impeachment  of  the 
fidelity  of  Mann  in  the  course  of  his  agency,  without  proof 
that  he  exceeded  his  authority  in  the  particular  instances  in 
question.  It  is,  we  think,  a  just  rule,  supported  by  analogies, 
that  when  the  act  of  the  agent  apparently  confonns  to  the 
authority  and  includes  the  particular  transaction,  and  is  not 
in  excess  of  the  authority  conferred,  so  far  as  third  pei^sons 
dealing  with  the  agent  can  know,  the  act  of  the  agent  is  pre- 
sumptively within  the  authority  conferred ;  and  that  the 
burden  of  proving  that  it  was  done  after  the  authority  was 
spent  rests  upon  the  principal ;  ard  that  tlie  burden  is  not  met 
nor  the  presumption  overthrown  by  proof  that  in  the  course 
of  the  agent's  dealings  he  fraudulently  exceeded  his  authority, 
without  showing  or  giving  evidence  from  which  a  jury  would 
have  a  right  to  infer  that  the  particular  transaction  was  unauthor- 
ized ;  and  we  think  it  makes  no  difference  whether  the  agency 
is  a  general  one,  or  confined  to  a  particular  series  of  transactions 
for  the  principal.  {Gansevoo?'t  v.  Williams^  14  Wend.  138.) 
It  is  found,  in  substance,  by  the  trial  judge  that  the  loans 
made  by  Parker  were  made  in  good  faith ;  that  it  did  not 
appear  that  the  treasurer  misappropriated  any  of  the  money 
borrowed  of  Parker;  that  at  no  time  did  the  indebtedness, 
which  tlie  treasurer  was  authorized  to  extend,  fall  short  of 
the  loans  made  by  Parker  or  the  notes  issued  in  renewal.  In 
short,  the  defendant  failed  to  identify  the  transactions  with 
Pai-ker  as  in  excess  of  the  actual  authority  vested  at  the  time 
in  the  treasurer.  It  was  shown  that  in  some  years  notes  were 
issued  to  Parker  after  the  treasurer  had  renewed  notes  held 
by  other  parties,  exceeding  in  amount  the  debt  which  the 
supervisors  had  requested  him  to  extend.  But  there  is  as 
much  reason  for  regarding  these  notes  as  representing 
unauthorized  loans,  as  there  is  for  regardmg  the  notes  sur 
rendered  by  Parker  on  receiving  new  notes,  as  of  that  character. 
We  are  of  opinion,  therefore,  that  a  prima  facie  case  was 
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made  by  the  plaintiffs,  which  was  not  overcome  by  the  defend- 
ant. This  conclusion  may  subject  the  defendant  to  liability 
for  debts  which  it  never  authorized,  because  it  seems  probable 
that  it  may  never  be  able  to  trace  the  line  between  valid  and 
authorized  debts  and  the  false  and  fraudulent  over  issues.  In 
the  case  of  Mechanics*  Bank  v.  New  York  and  New  Haven 
RailroadGompany{\Z^X,  599,  619),  Comstock,  J., referring 
to  a  somewhat  similar  situation,  said  :  "  The  corporation  may 
be  compelled  to  respond  to  the  holdei's  of  certificates  amount- 
ing in  the  aggregate  to  more  than  its  capital,  because  it  can- 
not distinguish  between  those  which  are  spurious  and  those 
which  are  genuine."  Unless  the  burden  of  proof,  upon  the 
case  now  presented,  is  upon  the  defendant  to  distinguish 
between  the  genuine  and  fraudulent  transactions,  the  county 
by  raising  a  doubt  can  escape  the  payment  of  any  part  of  its 
indebtedness. 

The  counsel  for  the  defendant  also  assails  the  validity 
of  the  resolutions  of  the  supervisors,  on  the  ground  that 
they  assumed  to  delegate  to  Mann  the  judicial  and  legis- 
lative power  of  the  board  to  ascertain  and  determine  the 
extent  and  amount  of  the  liabilities  of  the  county,  and  to 
audit  and  allow  the  same.  This  objection  rests,  we  think,  on 
a  misconception  ot  the  scope  of  the  authority  conferred.  The 
authority  was  to  procure  an  extension  of  the  town  bounty 
debt,  a  debt  already  existing,  having  a  perfectly  defined  char- 
acter, and  not  to  create  a  new  debt  or  to  pass  upon  or  allow  a 
disputed  or  doubtful  claim.  The  further  objection  that  the 
claim  should  have  been  presented  to  the  Iward  of  supervisors 
for  audit  is  untenable.  The  bonds  and  notes  of  a  county, 
issued  for  loans  authorized  by  law,  are  not  open  accounts  for 
county  charges,  which  must  be  presented  to  the  board  for  audit. 

For  the  reasons  stated,  and  without  passing  upon  the  ques- 
tion whether  the  county  could  be  charged,  in  case  it  had  been 
affirmatively  shown  that  the  notes  in  question  were  fraudu- 
lently issued  by  the  treasurer  in  excess  of  his  authority,  we 
think  the  judgment  should  be  affirmed,  with  a  modification, 
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liowover,  conliniiig  the  recovery  of  interest  on  the  notes  after 
January  1,  1880,  to  the  statutory  rate  of  six  per  cent. 

All  concur,  except  Peckham,  J.,  not  sitting. 

Judgment  accordingly. 


\s:^l 
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The  lien  of  a  mortgage  attaches  not  only  to  the  land  in  the  condition 
in  which  it  was  at  the  time  of  its  execution,  but  as  changed  or 
improved  by  accretions  or  by  labor  expended  upon  it  while  the  mort- 
gage is  in  existence;  and  creditors,  whose  debts  were  created  for  moo ey, 
labor  or  materials  used  in  the  improvement,  acquire  no  legal  or  equita- 
ble claim  to  displace  or  subordinate  the  lien  of  the  mortgage  for  their 
protection. 

The  U.  B.  I.  Go.  was  organized  for  the  purpose  of  erecting  and  managing 
a  hotel.  It  purchased  lands  subject  to  a  mortgage,  and  to  raise  funds 
to  build  the  hotel  sold  and  hypothecated  its  bonds  secured  by  a  trust 
mortgage  on  the  hotel  property.  Having  exhausted  all  of  its  available 
means,  and  being  indebted  to  a  large  amount  for  labor,  materials,  etc., 
before  the  completion  of  the  building,  in  an  action  brought  by  a 
stockholder  to  dissolve  the  corporation,  a  receiver  was  appointed,  who 
by  an  ex  parte  order  in  said  action  was  authorized  to  borrow  on  his 
certificates  il30,000  for  the  "  purpose  of  paying  the  employes  of  said 
company,*'  which  certificates  were  declared  by  the  order  to  be  a  first  lien, 
prior  to  the  trust  mortgage.  Neither  the  trustee  nor  the  bondholders 
were  then  parties  to  the  action,  and  they  had  no  notice  of  the  applica- 
tion for  the  order.  Under  said  order  $110,000  of  certificates  were 
issued  by  the  receiver.  On  foreclosure  of  the  original  mortgage  a 
surplus  arose,  and  in  proceedings  to  determine  the  priority  of  claims 
thereto  held,  the  fact  the  company  was  owing  debts  for  labor  created  no 
equity  for  their  payment  in  preference  to  the  bondholders;  and  that  so 
much  of  the  order  as  made  the  certificates  prior  liens  was  void. 

In  the  surplus  money  proceedings  the  order  was  sought  to  be  sustained 
on  the  ground  that  when  it  was  granted  a  large  number  of  laborers 
whose  wages  were  m  arrears  were  absolutely  destitute,  had  become 
riotous,  and  threatened,  unless  paid,  to  burn  the  hotel  building,  and  the 
referee  found  that  but  for  the  advancement  of  money  on  the  certificates, 
which  enabled  the  receiver  to  pay  off  the  arrears  of  wages,  the  hotel 
and  other  property  of  the  company  "  would,  in  all  probability,  have 
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been  destroyed  or  seriously  injured. ''  Held^  that  this  did  not  justify  the 
order;  that  the  debt  so  created  by  the  receiver  was  not  one  for  preserva- 
tion; that  it  could  not  be  assumed  that  the  ordinary  agencies  of  the  law 
were  insufficient  to  furnish  the  requisite  protection. 

Also,  JuUd,  that  the  granting  of  the  order  without  notice  to  the  mortgagee 
or  bondholders  did  not  bind  them  as  an  adjudication;  that  they  were 
entitled  to  notice  and  an  opportunity  to  be  heard. 

Wallace  v.  Loomis  (97  U.  a  14^) ;  Fbsdick  v.  Scball  (99  id.  235) ;  Barton  v. 
Barbour  (104  id.  128) ;  MiUenbeiyer  v.  L.  R  Co.  (lOG  id.  280) ;  U.  T.  Co. 
V.  Souther  (107  id.  591) ;  Barn?iam  v  Bamn  (111  id.  776) ;  U.  T.  Co.  v. 
/.  M.  R.  R  Co.  (117  id.  434,  456),  distinguished. 

vAigued  March  15, 1887;  decided  October  4,  1887.) 

Appeals  by  variotis  claimant's  from  order  of  the  General 
Term  of  the  Supreme  Court,  in  the  second  judicial  depail- 
ment,  made  September  16,  1886,  which  reversed  an  order  of 
Special  Term  confirming  the  report  of  a  referee  as  to  the 
disposition  of  surplus  moneys  arising  on  foi'eclosure  sale  herein. 

This  action  was  brought  to  foreclose  a  mortgage  executed  by 
defendant  Attrill  to  one  Littlejohn,  and  by  him  assigned  to 
plaintiflPs  testator. 

In  February,  1830,  the  Rockaway  Beach  Improvement 
Company,  limited,  was  organized  under  the  business  corpora- 
tion act,  chapter  611,  Laws  1875.  It  bought  over  100  acres 
of  land  at  Rockaway  Boacli,  subject  to  a  purchase-money 
mortgage,  which  is  the  mortgage  in  suit.  On  April  1,  1880, 
said  comjmny  executed  a  mortgage  on  the  same  pi-operty  to 
William  K.  Soutter,  trustee,  to  secure  the  payment  of  700 
bonds  of  $1,000  each.  Twenty-six  of  these  bonds  were  dis- 
posed of  for  value,  the  balance  pledged  at  fifty  cents  on  the 
dollar,  as  collateral  for  loans  to  the  company.  The  company 
became  embarrassed,  and  on  August  2, 18S0,  Henry  Y.  Attrill, 
a  large  stockholder,  began  an  action  against  it  on  l)ehalf  of 
himself  and  all  other  stockholdere  who  should  unite  with  him, 
praying  for  the  appointment  of  a  receiver  and  the  dissolution 
of  the  company.  A  receiver  was  appointed  who  under  various 
orders  of  the  court,  specified  in  the  opinion  herein,  issued 
his  certificates  as  therein  stated.  The  order  of  the  Special 
Term  awarded  the  surplus  to  the  holders  of  the  receiver's 
certificates  issued  under  the  first  order. 
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John  D.  Cadwalader  for  Morton,  Bliss  &  Co.  and  others, 
appellants.  As  a  general  rule  it  is  only  interests  in  the  land 
itself  or  liens  upon  it  that  have  been  cut  ofif  by  a  foreclosure 
sale  that  are  transferred  to  surplus  moneys  arising  upon  such 
a  sale  and  are  entitled  to  be  paid  therefrom.  {Fliess  v, 
HucMeyy  22  Hun,  554,  555 ;  24:  id.  515 ;  90  N.  Y.  286,  292 ; 
People  V.  Bacon^  99  id.  278.)  But  before  there  can  be  said 
to  be  any  surplus,  properly  speaking,  arising  from  a  foreclosure 
sale,  besides  the  mortgage  debt  and  interest,  and  the  costs,  etc., 
of  the  foreclosure  suit,  certain  charges  on  the  property  must  be 
paid  ;  these  are  what  are  called  expenses  of  preservation.  {Inre 
RegenU  C.  L  Wks.  Co.,  L.  R.  3  Ch.  D.  411,  427.)  When  a 
receiver  of  a  railroad  is  appointed,  pending  foreclosure,  it  is 
usual  for  the  court  to  impose,  as  a  condition  of  maiving  the 
appointment,  the  equitable  terms  that  current  income  earned 
by  the  road,  while  in  the  hands  of  a  receiver,  shall  be  applied 
to  tlie  discharge  of  certain  claims  "  of  a  higlily  meritorious 
nature,"  such  as  arrearages  of  wages,  debts  for  supplies,  etc., 
incurred  within  a  short  time  prior  to  the  receivei'ship,  rather 
tl  an  to  the  payment  of  mortgage  interest.  (Fosdick  v. 
Schall,  99  U.  S.  235,  251 ;  Ufiion  Trust  Co.  v.  Souther,  107 
id.  776,  783;  Burnham.^.  i?^M?6;i,  111  id.  776,  783;  U.S.  T. 
Co.  V.  JSr.  r.,  JF.  S.  <b  B,  R.  Co,,  25  Fed.  R.  800,  802; 
Jones  Railroad  Securities,  §§  541,  542.)  The  unpaid  opera- 
tives, etc.,  having  become  mutinous  and  threatened  to  destroy 
the  property  of  the  company,  the  court  was  authorized  in  direct- 
ing a  large  issue  of  receiver's  certificates.  {Ex parte  JordaUy 
94  U.  S.  248,  249 ;  St^ens  v.  N.  Y,  c&  0.  Jf.  R,  R.  Co.,  U.  S. 
Cir.  Ct.  March  9,  1876 ;  A.  M.  <&  O.  R.  R.  Case,  3  Hughes, 
320,  837,  338;  Wallace  y.  Loomis,  97  U.  S.  146,  162,  163; 
MUtenheryer  Y.  L.  R.  Co,,  106  id.  286,  311,  312;  Blair  y. 
St.  Louis  IL  cfe  E.  R.  Co ,  22  Fed.  R.  471,  473  ;  Woodruff 
V.  E.  R.  Co,,  93  N.  Y.  609,  623 ;  Vnion  Trust  Co.  v.  lU. 
M.  R.  Co.,  117  U.  S.  434.)  All  debts  incurred  by  a  receiver 
for  necessary  repairs,  and  for  the  general  protection  and  pre- 
servation of  the  property  may  be  made  a  charge  upon  the  corpus 
of  the  property  itself.  {Meyer  v.  Johnson,  53  Ala.  237,  345, 
SicKKLs  — Vol.  LXI.        54 
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350;  Wallace  v.  Lo^jinis,  97  U.  S.  U6,  162,  163;  F.  <&  C. 
Ji.  R  Co.  V.  V.  a  Ji.  li.  Co.,  50  \rt.  500,  576 ;  Hoover  v. 
Moritclair,  etc.,  li.  li.  Co.,  29  N.  J.  Eq ,  4  ;  Hale  v.  N.  dk  L. 
R.  R.  Co,,  60  N.  H.  333, 31L ;  McLane  v.  P.  cfe  S.  F.  R.  R. 
Co.,  66  Cal.  606, 617-629  ;  Union  Truat  Co.  v.  lit.  M,  R.  Co,, 
117  U.  S.  434,  454  et  se^.)  The  operating  expenses  of  an 
insolvent  railroad  are  preferred,  as  necessary  for  the  preserva- 
tion of  the  property.  {Meyer  v.  Johnson,  53  Ala.  237,  346  ; 
miis  V.  B.  IL  tfe  E.  R.  R.  Co ,  107  Mass.  28 ;  Barton  v. 
Barbour,  104  U.  S.  126,  134,  135  ;  Polan'l  v.  Lam,  V.  R.  R. 
Go,  52  Vt.  178;  Woodruff  v.  K  R.  Co,,  93  N.  Y.  609, 
620-622 ;  McLane  v.  P.  i&  S.  V,  R.  R  Co.,  66  Cal.  r,06, 623 ; 
U.  T.  Co,  V.  I  a.  MuL  Ry,  Co.,  117  U,  S.  434,  464,  465; 
Met.  Trust  Co.  v.  T.  V.,  etc.,  R.  R.  Co,,  103  N.  Y.) 
The  test  is  whether  it  has  been  shown  that  the  debts 
or  expenses  for  which  priority  is  claimed,  were  necessarily 
incurred  for  the  protection  or  preeervation  of  the  property 
in  the  hands  of  the  courts.  (60  N.  H.  341;  ScoU  v. 
Delahuni,  65  N.  Y.  128 ;  Woodruff  v.  Erie  R.  Co.,  93  id. 
609,  622,  623 ;  Meyer  v.  Car  Co.,  102  U.  S.  13 ;  U.  T.  Co. 
V.  lU.  Midland  R.  Co.,  117  U.  S.  463,  464.)  Receiver's 
certificates  are  not  in  any  sense  commercial  paper ;  and  even 
in  the  hands  of  a  bona  fide  holder  for  value,  they  are  not 
good  for  what  they  purport  to  be,  without  proof  of  the  cir- 
cumstances under  which  they  were  issued.  No  intendment 
can  be  made  as  to  their  validity  even,  or  as  to  the  lien  they 
may  purpoi-t  to  create,  from  bare  recitals  on  their  face. 
(Stanton  v.  A.  <&  C.  R.  R.  Co.,  2  Woods,  506;  Neuohold  v. 
P.  <&  S.  R.  R.  Co,h  Bradw.  [Ill]  367 ;  Bank  of  Montreal 
V.  C.  C.  &  W.  R.  R.,  48  Iowa,  518 ;  Turner  v.  P.  cfe  S.  R. 
R,  Co.,  95  111.  134;  U.  T.  Co.  v.  C.  cfe  L.  H.  R.  Co.,  7  Fed. 
Rep.  513 ;  McQurdy  v.  Bowes  88  Ind.  583,  586,  587 ;  U.  T. 
Co.  V.  in.  Mid.  R.  Co.,  117  U.  S.  456.)  The  debts  and  dis- 
bursements stated  by  receiver  De  Grauw  to  have  been  incurred 
by  him,  as  receiver,  are  no  lien  upon  the  surplus  moneys. 
{In  re  Marine  Mansions  Co ,  L.  R.  4  Eq.  601 ;  In  re  Oriental 
Hotels  Co.,  L.  R.  12  Eq.  126 ;  In  re  Regents  C.  I  W'ks  Co., 
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3  Ch.  Div.  411,  427;  In  re  Droiif.  S.  Coal  Co.,  23  id.  613, 
516.)  Tho  necessity  of  preserving  the  property  in  the  hands 
of  the  court,  on  well  established  principles  of  equity,  justified 
the  creation  of  a  prior  equitable  lien  upon  it,  in  favor  of  the 
parties  who  supplied  tho  means  for  such  preservation.  (Jones 
Railroad  Securities,  §§541,  542 ;  Harvey  v.  III.  Mid.  R.  Co,, 
28  Fed.  Rep.  176.)  A  complete  estoppel  as  against  all  other 
claimants  exists  in  favor  of  the  holders  of  tho  certificates 
representing  the  advances  made  the  receiver  for  the  preserva- 
tion of  the  property,  the  other  claimants  having  by  their  act 
acquiesced  in  raising:  the  money.  {^BattershaU  v.  Davis,  31 
Barb.  323,  327 ;  Wallace  v.  Loomia,  97  U.  8.  146,  163 ;  Humr 
phreys  v.  Alien,  101  111.  490  ;  Credit  Co.  v.  Ark.  C.  R.  R.  Co., 
15  Fed.  Rep.  46,  52;  Shaw  v.  Railroad  Co.,  100  U.  S.  611, 
612 ;   U.  T.  Co.  v.  III.  Mid.  Ry.  Co.,  117  id.  463,  464.) 

Clarence  D.  Ashley  for  Attrill  &  Marache,  appellants.  All 
raceiver's  certificates  issued  to  pay  for  the  expenses  properly 
incurred  by  the  receiver,  during  the  receivership,  for  the  pro- 
tection and  preservation  of  the  property  in  his  charge,  are  a  first 
l;en  on  the  fund  herein,  and  should  be  paid  in  full  in  preference 
to  the  Soutter  mortgage  and  other  liens  of  record.  (Kerr  on 
Receivers  [2d  ed.],  2 ;  Woodt^  v.  E.  R.  Co.,  98  N.  Y.  609, 
623 ;  Wallace  v.  Loomis,  97  U.  8.  146 ;  Miltenherger  v. 
Loganspoit,  etc.,  R.  Co.,  106  111.  286 ;  Met.  T.  Co.  v.  T.,  etc., 
R.  R.  Co.,  4  Cent.  Rep.  364;  U.  T.  Co.  y.  Ul.  Mid.  R.  R. 
Co.,  117  U.  8.  456.)  Tho  Soutter  mortgage  being  of  prior 
record  to  all  other  record  liens,  has  precedence  over  them. 
{McKinstry  v.  Mervin,  3  Johns.  Ch.  466 ;  N.  Y.  L.  Ins.  <& 
T.  Co.  Y.Vanderhilt,  12  Abb.  Pr.  458,  460;  Stuyvesanty. 
Browning,  33  N.  Y.  Super.  203 ;  Oppenheimer  v.  Walker,  3 
Hun,  30;  Ackerman  v.  Hunsicker,  85  N.  Y.  43;  Dunscomh 
T.  N.  Y.  H.  cfe  N.  R.  R.  Co.,  84  id.  190;  S.  C,  88  id.  1.) 
The  $110,000  of  receiver's  certificates  held  by  Morton,  Bliss  & 
Co.,  and  others  are  not  entitled  to  any  preference,  and  have  no 
lien  on  the  surplus  moneys  herein,  having  been  issued  to  pay  for 
work  done  prior  to  the  receivei-ship.    ^Met.  T.  Co.  v.  Tb/i.,  etc.^ 
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H.  JR.  Co,  4  Cent.  Kep.  364.)  Ail  certificates  issued  to  pay 
for  the  proper  and  necessary  care  or  protection  of  the  prop- 
erty should  be  held  to  be  of  equal  priority.  (  Un.  Tr.  Co.  v. 
la.  Mid.  E.  R.  Co.,  117  U.  S.  456,  477;  WaUace  v.  Loomisy 
97  id.  146.) 

James  McNamee  for  appellant.  The  court  had  the  power 
to  make  the  orders  under  which  the  certificates  held  by  this 
defendant  were  issued,  and  to  give  such  certificates  a  priority 
of  lien,  and  this  Hen  can  be  enforced  in  this  proceeding. 
{Met  Tr.  Co,  v.  Ton.  etc.,  li.  li.  Co.,  8  N.  E.  R.  488 ;  Wallace  v. 
Loomis,  97  U.  S.  146;  U.  T.  Co.  v.  III.  Mid.  R.  Co.,  117 
U.  S.  456 ;  Woodruff  v.  K  R.  Co.,  93  K  T.  609,  623  ;  Stan- 
t(>7i  V.  A.  (&  C.  R.  R.  Co.,  2  Woods,  506 ;  Miltenherger  v. 
Logansport  R.  R.  Cb.,  106  U.  S.  286,  311.)  The  receiver's 
certificates,  issued  to  Drexel,  Morgan  &  Co.,  Bliss  &  Co.  and 
W.  13.  Hatch,  are  not  entitled  to  any  preference  over  those 
lield  by  this  defendant.  {Cowdrey  v.  Galveston  R  R  Co., 
11  Wall.  478;  Un.  Tr.  Co.  v.  III.  Mid.  R.  R.  Co.,  117 
U.  S.  434;  Sanford  v.  McLean,  3  Paige  142;  Gaiis  v. 
TMeme,  93  N.  Y.  225, 232.)  The  bondholders  are  estopped  by 
their  laches  from  denying  the  priority  of  the  receiver's  cer- 
tificates, irrespective  of  the  question  whether  they  were  issued 
for  a  proper  purpose.  {U.  T.  Co.  v.  lU.  Mid.  R.  R.  Co., 
117  U.  S.  484;  Atfy-GenH  v.  Cont.  In<i.  Co.,  28  Hun,  360.) 
The  most  the  bondholders  could  do  was  to  contest  the  neces- 
sity and  propriety  of  the  orders  under  which  the  certificates 
in  question  were  issued.  ( Un.  T.  Co.  v.  III.  Mid.  R.  R.  Co , 
117U.  S.  434.) 

Edward  S.  Clinch  for  appellants.  Claims,  however  equita- 
ble, which  had  not  matured  into  liens  cannot  be  taken  into 
consideration  by  the  referee.  {Hasted  v.  Dakin,  17  Abb. 
137;  King  v.  Selhy,  10  How.  333;  Bergen  v.  Car  mail,  79 
N.  Y.  146.)  The  validity  of  the  Soutter  mortgage  and  of 
the  bonds  could  be  inquired  into  on  this  proceeding.  {Bergen 
V.   Carman,  79  N.  Y.  146;  Kamp  v.  Kamp,  59  id.  212; 


1887.]  Raht  v.  Attriix  et  al.  429 

Statement  of  case. 

Windsor  v.  Mo  Veigh^  93  U.  S.  274.)  A  receiver  is  not 
authorized  to  issue  certificates  to  pay  the  claims  of  employes 
for  labor  performed  before  his  appointment.  {Met.  Tr.  Co. 
V.  Ton.  V.  (&  C.  R.  R.  Co.,  103  N.  Y.  245.) 

Lewis  Sanders  for  bondholders  and  trustee,  respondents. 
The  court  had  no  power  to  appoint  a  receiver.  (Laws  of  1 870, 
Chap.  151,  p.  422;  Oilman  v.  O.  S.  R.  Co.,  4  Lans.  482; 
High  on  Receivers,  §  288 ;  Folger  v.  Col.  I.  Co.,  99  Mass. 
267,  275;  Wilmersdoefer  v.  L.  M.  Imp.  Co.,  18  Hun,  387.) 
The  receiver's  certificates  were  invalid,  not  having  been 
issued  in  this  action,  and  the  action  in  which  they  were  issued 
never  having  proceeded  to  judgment.  {Meyer  v.  Johnston, 
53  Ala.  348 ;  Un.  Tr.  Co.  v.  Walker,  107  U.  S.  596.)  The 
validity  of  the  receiver's  certificates  is  open  to  attack  when- 
ever they  are  sought  to  be  enforced.  (  Windsor*  v.  Mc  Veigh, 
93  U.  8.  277;  Kamp  v.  Kamp,  59  N.  Y.  217,  22L)  The 
consideration  for  the  certificates  being  against  public  policy 
and  the  public  good,  they  are  void.  {Egerton  v.  Brovmlow^ 
4  H.  of  L.  C.  99,  100,  140,  148;  Keir  v.  Lehman,  6  Q,  B. 
308;  GiVbefi't  v.  SyJces,  16  East,  150;  Jones  v.  Randall, 
Cowp.  37 ;  Cope  v.  Rowland,  2  M.  &  W.  1 57 ;  Payne  v. 
Wilson,  74  N.  Y.  348.)  Receiver's  certificates,  to  be  a  fii-st 
lien,  are  issued  only:  First.  In  an  action  affecting  a  cor- 
poration servinsj  a  public  use,  such  as  a  railroad,  and  where 
such  company  is  in  actual  operation.  {Meyer  v.  Johnson,  53 
Ala.  237.)  Second.  Where  the  action  is  by  a  lienor.  (Eligh 
on  Receivers,  §  11;  Jones  on  Securities,  §  539.)  Third. 
The  certificates  are  entitled  to  preferences  over  mortgages 
only  to  the  extent  that  current  income  has  been  diverted  from 
payment  of  current  expenses  and  applied  to  the  benefit  of 
the  lienors.  {Fosdich  v.  Schall,  99  U.  S.  235 ;  HuideJcoper 
V.  Locomotive  Works,  99  U.  S.  258,  260 ;  Burnham  v.  Rose, 
111  tr.  8.  782.)  The  Soutter  bonds  and  mortgage  valid. 
{Curtis  V.  Leavitt,  15  N.  Y.  63  ;  Barry  v.  Merch.  Lxch.  Co,^ 
2  Sandf.  Ch.  280,  289.) 
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Andrews,  J.  The  scheme  set  on  foot  bj  the  principal 
stockholder,  with  the  consent  of  a  majority  of  the  trustees  of 
the  Eockaway  Beach  Improvement  Company,  for  the  adminis- 
tration of  its  aflfairs  and  for  the  completion,  furnishing  and 
operating  the  hotel  through  the  instrumentality  of  a  receiver 
appointed  by  the  court,  has  proved  a  signal  and  disastrous 
failure.  The  receiver  was  appointed  August  2,  1880,  within 
six  months  after  the  organization  of  the  company.  Prior  to  that 
date  the  company  had  expended  more  than  $350,000,  raised 
on  the  sale  and  hypothecation  of  its  bonds,  secured  by  the  trust 
mortgage  to  Soutter,  leaving  the  hotel  building  and  structures 
but  partially  completed,  and  had  exhausted  all  its  available 
means,  and  was  indebted  in  the  sum  of  nearly  $300,000  for 
labor,  n^aterials  and  furniture,  which  it  had  no  means  to  pay. 
The  receiver,  a  few  days  after  his  appointment,  made  his 
first  appli<?ation  to  borrow  money  on  receiver's  certificates, 
and  on  the  17th  of  August  an  order  was  made  ex  parte  at 
Special  Term,  authorizing  him  to  borrow  $130,000,  for  the 
"  purpose  of  paying  the  employes  of  said  company,"  and  to 
issue  therefter  certificates  containing  on  their  face  a  declaration 
that  the  debt  represented  thereby  was  "  a  debt  of  the  receiver 
incurred  for  the  benefit  and  protection  of  the  property  in  his 
-  hands,  and  a  first  lien  thereon  prior  to  the  mortgage  to 
William  K.  Soutter,  trustee,  for  $700,000,  executed  April  1, 
1880,  and  to  the  interest  on  said  mortgage."  From  time 
to  time  thereafter,  and  up  to  May,  1881,  orders  of 
a  similar  character  were  obtained,  authorizing  the  issuing  of 
further  certificates  for  money  to  "  furnish,  finish  and  operate 
the  hotel,"  also  with  priority  of  lien  over  the  Soutter  mortgage. 
Certificates  were  issued  under  the  various  orders,  to  the  amount 
in  all  of  between  $350,000  and '  $400,000,  the  proceeds  of 
which  presumably  were  used  to  carry  forward  the  hotel  enter- 
prise. In  May,  1881,  while  the  Attrill  suit,  in  which  the 
orders  were  granted,  was  pending,  an  action  was  commenced 
by  the  attorney-general  to  dissolve  the  corporation.  There- 
after, in  September,  1881,  an  action  was  commenced  by  Raht, 
executor,  to  foreclose  the  original  purchase-money  mortgage 
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of  $72,000,  which  went  to  a  decree  April  10, 1882,  and  under 
which  the  hotel  property  was  sold  January  31,  1883,  making 
a  surplus  of  $86,283.39,  the  distribution  of  which  is  the  subject 
of  the  present  controversy.  It  will  be  seen  from  this  general 
statement  that  the  eflEorts  of  the  receiver  to  administer  the 
property  "  for  the  benefit  of  all  concerned,"  were  terminated 
after  a  million  dollars  had  been  expended  in  improving  it, 
in  a  sale  of  the  whole  property  of  the  corporation  for  a  sum 
of  less  than  $200,000,  and  all  that  is  left  from  the  wreck  for 
the  payment  of  creditors,  whose  aggregate  claims  exceed 
$800,000,  is  the  salvage  of  $86,000.  This  case  illustrates 
what  1  apprehend  has  been  the  common  experience  where  a 
court  departing  from  its  appropriate  judicial  function  has 
undertaken  to  manage  and  carry  on  the  business  of  a  failing 
and  insolvent  corporation. 

The  principle  controversy  is  between  the  mortgage  cred- 
itors under  the  Soutter  mortgage,  and  the  holders  of  the 
$110,000  of  certificates  issued  under  the  order  of  August  17, 
1880.  There  is  a  controversey  between  the  holders  of  the 
different  classes  of  certificates.  The  holders  of  certificates, 
issued  under  the  orders  subsequent  to  August  17,  1880,  insist 
that  they  are  entitled  to  share  ratably  in  the  surplus  with  the 
holders  of  the  certificates  first  issued,  which  claim  has  been 
adjudicated  against  them  in  this  action.  The  question  becomes 
unimportant  if  it  shall  be  held  that  the  mortgage  creditors 
have  the  first  lien  on  the  fund  in  question,  as  their  claims 
largely  exceed  the  whole  surplus. 

Except  for  the  provision  in  the  order  of  August  17, 
1830,  giving  to  the  certificates  issued  thereunder  priority 
of  lien  to  the  Soutter  mortgage,  there,  of  course,  could 
be  no  question  as  to  tlife  right  of  the  bondholders  to 
a  preference.  As  between  creditors  by  mortgage  and  gen- 
eral creditors,  the  former  are  entitled  to  priority  of  pay- 
ment out  of  the  mortgaged  property  by  their  contract,  and 
by  law  of  the  land.  The  law  recognizes  the  validity  of 
contracts  of  mortgage  and  enforces  them,  subject  to  certain 
regulations  for  the  protection  of  subsequent  purchasers  or 
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iiicumbrancers.  The  lien  of  the  mortgage  attaches  not  onlj 
to  the  land  in  the  condition  in  which  it  was  at  tlie  time  of  the 
execution  of  the  mortgat^e,  but  as  changed  or  improved  by 
accretions,  or  by  labor  expended  upon  it  while  the  mortgage 
is  in  existence.  Creditors  having  debts  created  for  money, 
labor  or  materials  used  in  improving  the  mortgaged  property, 
acquire  on  that  account  no  legal  or  equitable  claim  to  displace 
or  subordinate  the  lien  of  the  mortgage  for  their  protection. 
The  order  of  August  17,  1880,  assumes  to  create  a  prior 
equitable  lien  in  favor  of  the  holders  of  certificates.  Tliis  is 
put  in  the  order  on  the  ground  that  the  debt  authorized  was  for 
the  benefit  and  protection  of  the  property.  There  are  no 
facts  recited  in  the  order,  nor  were  any  presented  to  the  court 
in  the  aSidavit  upon  which  the  order  was  granted,  which 
afford  the  slightest  justification  for  subverting  and  postponing 
the  prior  legal  lien  of  the  mortgage  creditors,  without  their 
consent,  to  the  debts  authorized  to  be  created  by  the  order. 
The  fact  that  the  company  was  owing  debts  for  labor,  created 
no  equity  for  their  payment  in  preference  to  the  bondholders. 
In  view  of  our  decision  in  the  case  of  Metropolitan  Trust 
Company  v.  Tonawanda  Valley  and  Cuba  Railroad  Company 
(103  N.  Y.  245),  it  is  needless  to  say  that  however  meritorious 
these  claims  were,  this  of  itself  presented  no  reason  or  justi- 
fication for  paying  them  out  of  the  property  of  the  bondholders, 
by  depriving  them  of  the  security  pledged  to  them  before  the 
labor  debts  were  contracted.  The  affidavit  upon  which  the 
order  of  August  17th  was  based  shows  that  the  company 
was  in  serious  financial  embarrassment,  but  falls  far  short  of 
disclosing  any  extraordinary  emergency  which  called  for 
extraordinary  methods  for  the  preservation  of  its  property. 

But  the  validity  of  the  order,  so  far  as  it  assumes  to 
give  priority  to  holders  of  certificates  to  be  issued  there- 
under, was  sought  to  be  supported  on  the  inquiry  before 
the  referee  in  the  surplus  money  proceedings,  on  a  ground 
which  was  not  presented  to  the  court  when  the  order  was 
granted.  This  ground,  as  stated  in  the  report  of  the  referee, 
is,  in  substance,  that  a  large  number  of  workmen,  comprising 
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eight  hundred  or  a  thousand  men,  whose  wages,  during  May, 
June  and  July,  were  in  arrears,  but  who  had  continued  work 
under  promises  of  payment,  all  of  which  had  been  broken, 
had  reached  a  state  of  absolute  destitution  and,  in  many  cases, 
of  starvation,  and  that  at  the  time  the  order  was  made  they  had 
stopped  working,  but  remained  on  the  premises  and  had  become 
riotoufi  in  their  language  and  demeanor  and  threatened,  unless 
paid,  to  buru  the  hotel  building  and  erections  and  personal 
property  therein,  and  the  referee  found  that  but  for  the  action 
of  the  bankers  who  took  the  certificates  and  advanced  the 
funds  by  wliich  the  receiver  was  enabled  to  pay  off  the  arrears 
of  wages,  the  hotel  and  other  property  of  the  company  "  would, 
in  all  probability,  have  been  destroyed  or  seriously  injured," 
The  question  presented  is,  whether  these  circumstances  justi- 
fied, or,  if  presented  to  the  court,  would  have  justified,  the 
order  preferring  advances  made  thereunder  to  the  lien  of  the 
mortgage.  Before  coming  to  this  question,  however,  it  is  to  be 
observed  that  the  order  was  granted  in  a  suit  to  which  neither 
the  trustee  of  the  mortgage  nor  the  bondholders  were  at  the 
time  parties,  and  without,  so  far  as  appears,  any  notice  of  the 
application  for  the  order  having  been  given  to  them  or  any  of 
them.  The  original  parties  to  the  suit  were  AttriU,  the 
principal  stockholder  of  the  company,  who  was  plaintiff, 
and  the  corporation.  The  Rockaway  Beach  Improvement 
Company,  which  was  sole  defendant.  On  the  13th  of  August, 
1880,  an  order  was  made  on  the  application  of  the  receiver, 
enjoining  certain  bondholders  named  from  selling  or  trans- 
ferring bonds  issued  under  the  Soutter  mortgage,  held  by 
them  in  pledge,  which  order  was  served  on  the  persons  and 
firms  named  therein.  But  so  far  as  appears  they  were  not 
then  made  parties  to  the  action,  and  the  order  was  doubtless 
procured  to  arrest  the  apprehended  danger  of  a  sacrifice  of 
the  bonds  by  the  pledgees,  referred  to  in  the  complaint.  This 
order  gives  no  intimation  of  an  intention  to  apply  for  an  ordef 
authorizing  the  issue  of  receiver's  certificates.  Soutter,  the 
trustee  under  the  mortgage,  was  made  a  party  defendant  at  a 
subsequent  stage  of  the  action,  but  after  the  certificates  under 
SioKjfiLtt  — Vol.  XLI.      65 
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the  order  of  August  17th  were  issued  and  the  advances 
made.  The  granting  of  the  order  with  out  notice  to  the 
mortgagee  or  to  the  bondholdere,  did  not  bind  them  as  an 
adjudication,  assuming  that  the  court  had  jurisdiction  to 
appoint  a  receiver  in  the  Attrill  action,  a  point  which  will  be 
assumed  without  examination.  The  bondholders,  or  their 
trustee,  were  entitled,  by  the  plainest  rules  of  law  and  justice, 
to  notice  and  the  right  to  be  heard  before  their  rights  under 
the  mortgage  could  be  affected ;  and  it  was  open  to  them 
on  the  hearing  before  the  referee  to  contest  the  order,  both  on 
the  facts  and  the  law.  As  was  said  by  Bla^tchford,  J., 
in  Onion  Trtcst  Company  v.  Illinois  Midland  Company 
(117  U.  S.  434,  456),  "the  receiver,  or  those  lending 
money  to  him  or  certificates  issued  on  orders  made  with- 
out prior  notice  to  parties  interested,  take  the  risk  of  the 
final  action  of  the  court  in  regard  to  the  loans^' 

On  the  merits  we  are  of  opinion  that  a  case  was  not  made 
out  either  before  the  court  which  granted  the  order  or  before 
the  referee  on  the  reference,  which,  within  any  recognized  doc- 
trine regulating  or  defining  the  powers  of  a  court  of  equity  in 
the  administration  of  property  through  a  receiver,  justified 
the  order  of  August  17th,  postponing  the  lien  of  the  Soutter 
mortgage.  The  power  of  a  court  to  appoint  a  receiver 
when  a  proper  case  is  presented,  is  undoubted.  It  rests  in 
the  sound  discretion  of  the  court.  The  power  itself  and  the 
object  of  its  exercise  were  stated  long  since  with  admirable 
clearness  by  Lord  Hardwicke  in  Skip  v.  Harwood  (3  Atk. 
664):  "It  is  a  discretionary  power  exercised  by  the  court 
with  as  great  utility  to  the  subject  as  any  authority  which 
belongs  to  it ;  and  it  is  provisional  only  for  the  more  speedy 
getting  of  a  party's  estate  and  securing  it  for  the  benefit  of 
such  person  who  shall  appear  to  be  entitled,  and  it  does  not 
at  all  affect  the  right."  The  act  of  the  court  in  taking  charge 
of  property  through  a  receiver  is  attended  with  certain  neces- 
sary expenses  of  its  care  and  custody ;  and  it  has  become  the 
settled  rule  that  expenses  of  realization,  and  also  certain 
expenses,  which  are  called  expenses  of  preservation,  may  be 
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incurred  under  the  order  of  the  court  on  the  credit  of  the 
property,  and  it  follows,  from  necessity,  in  order  to  the 
eflfectual  administration  of  the  trust  assumed  by  the  court, 
that  these  expenses  should  be  paid  out  of  the  income,  or  when 
necessary,  out  of  the  corpus  of  the  property  before  distribution, 
or  before  the  court  passes  over  the  property  to  those  adjudged 
to  be  entitled.  It  is  claimed  that  the  money  advanced  in  this 
case  to  protect  the  property  from  an  incendiary  burning, 
created  a  debt  for  preservation,  which  may  be  preferred  to  the 
<5laim  of  the  bondholders.  We  are  of  a  contrary  opinion.  No 
doubt  a  serious  emergency  existed,  growing  out  of  the  discon- 
tent and  riotous  disposition  of  the  workmen.  But  the  State 
primarily  assumes  the  duty  of  the  preservation  of  public  order, 
and  the  repression  and  punishment  of  crime.  It  enacts  laws, 
constitutes  courts,  and  commissions  officers  to  this  end.  It  espe- 
cially makes  provision  intended  to  prevent  riots,  and  it  seeks 
to  insure  prompt  action  on  the  part  of  local  officers  and  com- 
munities by  imposing  upon  the  latter  pecuniary  responsibility 
for  injuries  to  property  caused  by  riotous  assemblages.  In 
this  case  no  attempt,  so  for  as  appears,  was  made  by  the 
receiver  or  by  the  company  to  secure  the  intervention  of  the 
public  authorities  to  suppress  the  apprehended  disturbance, 
or  to  arrest  those  who  threatened  to  burn  the  property  of  the 
company.  It  clearly  ought  not  to  have  been  assumed  that 
the  ordinary  agencies  of  the  law  were  inadequate  to  the 
situation,  or  that  the  law,  operating  through  its  regularly 
appointed  channels,  was  impotent  to  control  it.  It  would 
be  difficult  to  define  by  a  rule,  applicable  in  every  case, 
what  are  expenses  of  preservation  which  may  be  incurred 
by  a  receiver  by  authority  of  the  court.  It  was  said  by  James, 
L.  J.,  in  Jiegmfs  Canal  Iron  Works  Company  (L.  R.  3  Ch. 
Div.  411, 427),  that  "  the  only  costs  for  the  preservation  of  the 
property  would  be  such  things  as  the  repairing  of  the  property, 
paying  rates  and  taxes  which  would  be  necessary  to  prevent  any 
forfeiture,  or  putting  a  person  in  to  take  care  of  the  property." 
Wherever  the  true  limit  is,  we  think  it  does  not  include 
the  expenditure  authorized  by  the  order  of  August  17th, 
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and  that  such  an  expenditure  is  and  ought  to  be  excluded  from 
the  definition.  There  must  be  something  approaching  a 
demonstrable  necessity  to  justify  such  an  infringement  of  the 
rights  of  the  mortgagees  as  was  atteiupted  in  this  case. 

We  have  not  lost  sight  of  the  recent  very  important  cases 
decided  in  the  Supreme  Court  of  the  United  States,  involving 
the  question  of  the  power  which  may  be  vested  by  the  court 
in  receivers  of  insolvent  railroad  corporations^  and  the  right 
of  the  court  to  provide  for  the  payment  of  certain  debts  con- 
tracted before  or  after  the  appointment  of  a  receiver  out  of 
income,  and  if  that  is  inadequate,  out  of  the  corpus  of  the 
property.  These  cases  and  decisions  are  the  outcome  of  the 
growth  of  railroad  enterprises  and  business  within  a  compara- 
tively recent  period.  It  has  been  held  that  under  special 
circumstances  the  court  may  direct  the  payment  of  ante- 
receivership  debts  for  labor  or  supplies  contracted  within  a 
limited  period  before  the  insolvency,  the  adjustment  and  pay- 
ment of  traffic  balances  in  favor  of  connecting  roads,  and 
may  direct  the  receiver  to  operate  the  road  pending  the  fore- 
closure, and  to  that  end  purchase  necessary  rolling  stock  for 
the  use  of  the  road  and  make  repairs  and  improvements 
thereon,  the  expense  of  which  shall  be  a  charge  on  the 
property  in  priority  to  legal  liens.  (  Wallace  v.  Loomisy  97 
U.  S.  146 ;  Foadick  v.  ISchaUy  99  id.  235 ;  Barton  v.  Barbour^ 
104  id.  126 ;  MUtenberger  v.  Logansport  Railway  Co.y  106 
id.  286 ;  Union  Tru%t  Co.\.  Souther,  107 id.  691 ;  Bumham  v. 
Boweriy  111  id.  776  ;  Union  Trust  Co,  v.  III.  Mid.  andR.  R. 
Co.y  supra,)  It  cannot  be  successfully  denied  that  the  decisions 
in  these  cases  vest  in  the  courts  a  very  broad  and  comprehensive 
jurisdiction  over  insolvent  railroad  corporations  and  their 
property.  It  will  be  found  on  examining  these  cases  that  the 
jurisdiction  asserted  by  the  court  therein  is  largely  based 
upon  the  public  character  of  railroad  corporations ;  the  public 
interest  in  their  continued  and  successful-  operation;  the 
peculiar  character  and  terms  of  railroad  mortgages,  and  upon 
other  special  grounds  not  applicable  to  ordinary  private  corpora- 
tions.    It  was  said  by  Wa^itb,  C.  J.,  in  Fosdick  v.  SchaU 
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{8upra\  that  railroad  mortgages  and  tlie  rights  of  railroad  mort- 
gagees are  comparatively  new  in  the  history  of  judicial  proceed- 
ings. They  are  peculiar  in  their  character  and  aflfect  peculiar 
interests ;"  and,  in  Barton  v.  Barbour  {supra),  that  "the  new 
and  changed  condition  of  things  which  is  presented  by  the  insol- 
vency of  such  a  corporation  as  a  railroad  company  has  ren- 
dered necessary  the  exercise  of  large  and  modified  forms  of 
control  of  its  property  by  the  courts  charged  with  the  settle- 
ment of  its  ajQFairs  and  the  disposition  of  its  assets."  These 
cases  furnish,  we  think,  no  authority  for  upholding  the  order 
of  August  17th,  or  for  subverting  the  priority  of  lien 
which,  according  to  the  general  rules  of  law,  the  bondholders 
acquired  through  the  trust  mortgage  on  the  property  of  the 
company.  It  would  be  unwise,  we  think,  to  extend  the  power 
of  the  court  in  dealing  with  property  in  thehands  of  receivers 
to  the  practical  subversion  or  destruction  of  vested  interests,  as 
would  be  the  case  in  this  instance  if  the  order  of  August  17th 
should  be  sustained.  It  is  best  for  all  that  the  integrity  of 
contracts  should  be  strictly  guarded  and  maintained  and  that 
a  rigid,  rather  than  a  liberal  construction  of  the  power  of  the 
court  to  subject  property  in  the  hands  of  receivers  to  charges, 
to  the  prejudice  of  creditors,  should  be  adopted. 

There  is  no  ground  for  alleging  an  estoppel  against  the  bond- 
holders, barring  their  right  to  a  review  of  the  action  of  the 
court.  The  claim  of  estoppel  is  based  upon  the  assumed  fact 
that  the  trustee  knew  that  a  receiver  had  been  appointed,  and 
did  not  intervene  to  prevent  the  issuing  of  the  certificates. 
The  trustee  at  the  time  was  not  a  party  to  the  action,  and  had 
no  notice  of  the  application  for  the  order,  or  of  the  issuinor 
of  the  certificates  until  after  Jthe  advances  were  made.  He 
was  designated  as  a  trustee  by  the  company  before  the  bonds 
were  issued,  and  was  one  of  the  directors  and  stockholders 
of  the  corporation,  positions  which  might  bring  his 
duty  and  interest  into  confiict.  It  would  be  most  unjust 
under  the  circumstances  to  conclude  the  bondholders  by  his 
inaction  or  for  the  reason  that  after  the  advances  on  the  cer- 
tificates had  been  made,  he,  as  one  of  the  board  of  directors 
and  as  a  stockholder  of  the  company,  participated  in  the  action 
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of  meetings  of  directors  and  stockholders  in  which  the  order 
for  the  issuing  of  certificates  was  approved. 

We  perceive  no  valid  reason  why  the  expenses  incurred  by 
the  reorganization  committee  under  the  reorganization  scheme 
of  1881,  and  for  which  it  is  claimed  a  large  portion  of  the 
bonds  and  other  securities  were  pledged,  may  not  be  adjusted 
in  this  proceeding  and  the  lien,  therefor,  if  any,  be  enforced. 

It  is  claimed  that  in  any  event  there  are  certain  expenses  of 
the  receiverehip  chargeable  against  the  fund  in  court.  We  do 
not  perceive  upon  the  facts  presented  that  this  claim  has  any 
foundation.  However,  we  think  a  proper  disposition  of  the 
appeal  will  be  made  by  modifying  the  order  of  the  General 
Term  so  as  to  make  the  reversal  of  the  order  of  the  Special 
Term  absolute,  leaving  the  parties  to  apply  for  a  new  reference, 
as  they  may  be  advised,  on  which  all  questions,  except  that 
6f  priority  between  the  bondholders  and  creditors  holding 
certificates,  may  be  considered. 

All  concur. 

Odered  accordingly. 

On  subsequent  motion  to  amend  remittitur  the  following 
order  was  handed  down  : 

Ordered,  That  the  remittitur  be  amended  as  follows : 

1.  So  as  to  declare  that  any  of  the  parties  on  notice  may  apply 
to  the  court  below  for  a  new  reference. 

2.  So  as  to  provide  that  the  revei^sal  of  the  order  of  tlie 
Special  Term  shall  be  without  prejudice  to  the  right  of 
fhe  holders  of  receiver's  cei*tificates  to  offer  proof  on  any 
turther  reference  of  an  estoppel  in  pais  in  their  favor  as 
against  individual  holders  of  bonds  of  the  Rockaway  Beach 
Improvement  Company,  limited,  and  generally  that  any  party 
may  raise  any  questions,  excepting  only  such  as  have  been 
actually  determined  on  the  present  appeal. 

3.  So  as  to  provide  that  in  case  the  claimants,  Morton, 
Bliss  &  Co.,  Drexel,  Morgan  &  Co.,  and  W.  B.  Hatch,  or  any 
of  them,  have  received  under  the  order  of  the  Special  Terra, 
the  fund  or  any  portion  thereof,  they  shall  not  be  liable  to 
account  for  any  greater  amount  than  the  sum  or  sums  actually 
received  by  them,  with  legal  interest. 
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Harriet  II.  Vilas  et  al.,  Administrators,  etc.,  Respondents, 

V.  John  B.  Page  et  al.,  Appellants.  m  453I 

183    61_ll 

In  an  action  to  foreclose  two  railroad  mortgages,  V.,  one  of  the  defecdants 
answered,  setting  up  a  title  to  certain  of  the  rolling  stock  under  a  levy 
and  sale  on  execution  against  the  railroad  corporation ;  he  claiming  that, 
as  against  him,  tlic  mortgages  were  void  as  to  pei'sonalty,  because  not 
filed  as  chattel  mortgages.  An  interlocutory  judgment  was  rendered 
in  February,  1857,  adjudging  that  the  mortgaged  property,  other  than 
that  claimed  by  V.,  be  sold,  and  referring  the  issues  presented  by  his 
answer.  Upon  sale  made  in  September,  1857,  under  the  said  judgment, 
the  property  was  bid  off  by  a  committee  representing  the  first  mortgage 
bondholders;  but  a  small  amount,  if  any,  of  the  sum  bid  was  paid  down. 
In  March,  1858,  upon  petition  of  the  receiver  appointed  in  the  action 
and  on  affidavit  of  the  plaintiffs'  attorney,  an  order  was  granted  which 
authorized  the  receiver  to  expend  a  sum  not  exceeding  $27,500  in  the 
purchase  of  necessary  rolling  stock  for  the  road,  on  a  credit,  provided 
the  purchase  should  be  approved  by  plaintiffs  or  their  attorney,  and 
directing  that  sufficient  of  the  purchase-money  of  the  mortgaged 
premises  be  applied  to  pay  the  sum  the  receiver  might  contract  to  pay 
for  the  said  rolling  stock;  which  sum  the  order  declared  was  thereby 
made  "  a  first  lien  on  the  said  mortgaged  property  and  all  proceeds 
thereof  which  may  come  into"  the  court.  In  August,  1858,  the  . 
receiver  entered  into  a  contract  with  V.,  which  was  approved  by 
plaintiffs*  attorneys,  by  which  V.  released  to  the  receiver  the  said 
rolling  stock,  and  it  was  agreed  that,  in  case  it  should  be  finally 
determined  that  said  properly  belonged  "absohitely  and  bene^cially  " 
to  v.,  he  should  be  paid  $18,000  for  the  release,  and  that  the  same  should 
be  a  first  lien  upon  the  mortgaged  property.  The  receiver  continued  in 
possession  of  the  mortgaged  property  operating  the  road,  apparently  in 
the  interest  of  the  purchasers,  and  using  the  property  purchased  of  V. 
until  1868.  In  August  of  that  year  the  sale  under  the  interlocutory 
Judgment  was  completed  by  a  conveyance  to  the  purchasers,  in  which 
the  property  claimed  by  V.  was  excepted,  but  the  receiver  executed  a 
transfer  of  his  title  and  interest  and  turned  over  said  property  to  anew 
corporation  organized  by  the  purchasers  to  take  the  title  and  to  operate 
the  road;  and  it  was  thereafter  used  on  the  road.  The  consideration  for 
the  conveyance  was  paid  almost  wholly  by  the  surrender  of  bonds.  The 
claim  of  V.,  was  by  the  final  judgment  in  the  foreclosure  suit,  determ 
ined  in  his  f^vor,  subject  to  the  right  of  redemption,  if  any  existed. 
In  an  action  by  V.  to  enforce  an  alleged  lien  upon  the  road  given  by  the 
agreement  with  the  receiver  of  August,  1858.  held,  that  the  order  of 
March,  1858,  was  valid  and  binding  upon  the  parties  to  the  foreclosure 
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suit  and  upon  the  bondholders,  the  purchasers  on  the  foreclosure  sale;  as, 
when  it  was  made,  title  had  not  passed  under  said  sale;  that  said  pur- 
chasers by  their  conduct  and  delay  acquiesced  in  the  operation  and 
management  of  the  road  by  the  receiver  in  the  usual  way;  that  the  lien 
authorized  by  said  order  was  not  simply  upon  the  proceeds  of  the  sale, 
but  upon  the  corpus  of  the  property,  and,  as  there  were  no  such  proceeds 
to  which  the  Hen  could  attach  or  be  transferred,  it  remained  attached  to 
the  property  and  followed  it  into  the  hands  of  the  purchasers  and  all 
subsequent  assignees  chargeable  with  notice  thereof;  that  the  agree- 
ment with  V.  was  authorized  by  said  order;  that  the  determination 
referred  to  therein  was  of  the  issue  raised  in  the  foreclosure  suit,  and 
its  decision  in  his  favor  entitled  him  to  payment  of  the  stipulated  price 
and  to  a  lien  therefor  on  the  mortgaged  property. 

The  order  of  March,  1858,  was  duly  made  at  Special  Term,  with  a  direc- 
tion that  it  be  entered  by  the  clerk.  It  was  duly  filed  in  the  proper 
clerk's  office  and  the  date  of  filing  indorsed  thereon  by  the  clerk,  but, 
through  mistake  on  his  part,  it  was  not  transcribed  on  the  records. 
Hddf  that  the  order  became  effective  as  an  authority  to  the  receiver 
upon  its  being  filed,  and  the  authority  was  not  affected  by  the  omission 
of  the  clerk  to  enter  it. 

In  September,  1867,  the  holders  of  the  first  mortgage  bonds  entered  into  a 
contract  with  P.  and  others  for  the  purpose  of  organizing  a  new  cor- 
poration, by  which  they  transferred  said  bonds  to  P.  and  his  associates, 
and  agreed  to  organize  the  new  company,  and  that  it  should  acquire  title 
to  all  the  property  of  its  predecessor,  subject  to  the  claim  of  V.,  **  if  any 
shall  finally  be  adjudged  ; "  and  to  pay  any  floating  debts  incurred  by 
the  receiver  **  which  constitute  any  lien  upon  the  railroad."  The  pur- 
chasers agreed  to  assume  and  prosecute  the  litigation  against  V.  and 
in  case  of  any  recovery  in  his  favor  to  indemnify  the  sellers  and  the 
receiver  against  the  same.  Held,  that  said  agreement  imposed  no  per- 
sonal liability  upon  P.  and  his  associates  to  V. ;  and  that  a  personal 
judgment  in  his  favor  against  them  was  unauthorized. 

Also,  hM,  that  the  costs  adjudged  in  favor  of  V.  in  the  foreclosure  suit 
were  not  included  in  his  agreement  with  the  receiver  and  could  not  be 
charged  as  a  lien  upon  the  property. 

A  court  of  equity,  having  possession  in  a  foreclosure  suit  of  the  property 
of  a  railroad  company,  has  jurisdiction  to  authorize  the  creation  of 
debts  for  rolling  stock  and  other  purposes,  when,  in  its  opinion,  it  is 
necessary  so  to  do  to  secure  the  continued  and  successful  operation  of 
the  road,  and  to  charge  the  debts  so  created  as  a  first  lien  on  the 
mortgaged  property. 

The  court  is  not  divested  of  its  power  and  duty  of  managing  the  property 
by  reason  of  a  sale  which  the  purchasers  delay  or  neglect  for  many 
years  to  complete. 


(Argued  May  21,  1887;  decided  October  4,  1887.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
upon  an  order  made  July  2,  1883,  which  affirmed  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  decision  of  the  court'  on 
trial  at  Special  Term. 

This  action  was  brought  to  foreclose  an  alleged  lien  upon 
certain  railroad  property  and  to  charge  certain  of  the  defend- 
ants individually  with  the  indebtedness,  the  subject  of  said 
lien. 

The  facts,  as  found  by  the  court,  are  substantially  as  follows : 

The  Plattsburgh  and  Montreal  Railroad  Company  was 
organized  on  the  28th  day  of  March,  1850,  under  the  general 
railroad  act  of  1848.  It  issued  bonds  amounting  to  $400,000, 
secured  by  two,  mortgages  to  the  same  trustees  for  $200,000 
each.  In  October,  1866,  suit  was  bro^ight  by  the  trustees, 
and  one  of  the  first  mortgage  bondholders  for  the  fore- 
closure of  these  mortgages.  Plaintiff's  intestate,  Samuel  F. 
Vilas,  and  the  defendant,  the  Plattsburgh  and  Montreal  Rail- 
road Company,  were  made  parties  defendant.  Before  the 
commencement  of  the  foreclosure  suit  divers  judgments  had 
been  recovered  against  the  said  company,  among  which  was 
one  in  favor  of  Vilas,  recovered  April  10, 1854,  for  $19,828.23. 
Executions  were  issued  on  these  judgmentB.  Vilas  at  that 
time  was  a  director  of  the  company.  He  was  requested  to 
bid  off  the  property  that  might  be  sold  in  the  interest  of  the 
company,  but  he  declined  so  to  do,  and  informed  the  officers 
of  the  company  before  the  sale  that  he  should  bid  in  his  own 
interest,  and  he  afterward  bid  in  certain  rolling  stock  and 
other  property  of  the  company.  With  the  avails  of  these 
sales  the  sheriff  satisfied  all  the  judgments  and  executions 
against  the  company,  except  that  in  favor  of  Vilas,  and  there 
was  applied  upon  that,  May  20,  1854,  $1,890.25,  and  the 
execution  in  favor  of  said  Vilas  was  returned  unsatisfied  as 
to  the  balance.  On  the  8th  day  of  April,  1854,  Vilas  leased 
the  greater  part  of  the  property  bid  in  by  him  to  the  said 
company.  This  lease  continued  until  February,  1865, 
when  the  company  leased  its  road  to  Edward  V.  Price, 
SiCKBLS — Vol.  LXL     56 
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who  also  leased  from  Vilas  the  rolling  stock  bid  oil  by 
him,  and  this  lease  continued  until  the  railroad  and  property 
of  the  company  went  into  the  hands  of  a  receiver.  Vilas 
put  in  an  answer  in  the  foreclosure  suit,  setting  up  his  title 
under  the  judgment  and  execution  sales,  alleging,  among  other 
things,  that  the  mortgages  in  question  had  never  been  filed  as 
chattel  mortgages,  and  claiming  to  hold  the  rolling  stock  and 
other  personal  property  purcliased  by  him  at  sheriflE's  sale, 
as  his  own,  free  and  clear  of  and  from  all  lien  of  said  mort- 
gages; but  consenting  that  judgment  might  be  entered 
in  that  action  for  the  foreclosure  of  the  mortgages  and  the 
sale  of  the  railroad  and  fixtures.  An  interlocutory  judg- 
ment was  entered  February  28,  1857,  adjudging  that  the 
railroad  and  equipments  other  than  the  rolling  stock  and 
personal  property  claimed  by  Vilas  in  his  answer,  be  sold, 
and  referring  the  issued  formed  by  the  answer  of  Vilas.  A  sale 
was  made  under  said  judgment  September  24,  1857.  The 
property  was  bid  off  by  a  committee  of  the  first  mortgage 
bondholders.  Moss  K.  Piatt  was  appointed  as  receiver  of 
the  said  company  in  the  said  foreclosure  suit  in  1857.  From 
the  time  of  his  appointment  until  May  1,  1858,  the  receiver 
rented  of  Vilas  a  portion  of  the  property  bid  off  by  him  as 
aforesaid.  On  March  10,  1858,  upon  the  application  of  the 
plaintiffs,  on  petition  of  the  receiver  in  the  action  referred  to, 
the  court  made  an  order  authorizing  the  receiver  to  purchase 
the  necessary  rolling  stock  for  the  railroad,  provided  he  could 
make  such  purchase  for  a  sum  not  exceeding  $27,500,  and 
upon  a  credit  of  not  less  than  six  months,  and  provided  also 
that  such  purchase  should  be  approved  by  the  plaintiffs  or 
their  attorney,  and  also  providing,  among  other  things,  that 
the  amount  which  the  receiver  might  contract  to  pay  for  such 
rolling  stock,  with  all  interest  that  might  accrue  thereon, 
should  be  the  first  lien  on  the  mortgaged  premises  and  all 
the  proceeds  thereof  which  might  come  into  court,  or  should 
be  subject  to  its  disposition  or  authority.  This  order  was 
duly  granted  and  indorsed  by  the  justice  granting  it  with 
a  direction  to  the  clerk  to  enter  it  in  the  New  York  clerk's 
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office;  it  was  filed  the  same  day  it  was  made,  March  10^ 
1858,  but  by  mistake  of  the  clerk  it  was  not  entered  on 
the  records.  On  the  27th  day  of  August,  1858,  the  receiver 
and  Vilas  entered  into  a  written  agreement,  entitled  in  the 
foreclosure  suit,  upon  which  this  action  is  based.  This  agree- 
ment was  approved  and  executed  by  Henry  P.  Fessenden, 
plaintiffs  attorney  in  the  said  suit.  By  it  Vilas  released  to- 
the  receiver  the  property  so  bid  off  by  him  and  it  was  thereby 
mutually  agreed  "  that  if  it  shall  finally  be  determined  in  or 
by  this  or  any  other  action  or  proceeding  tliat  the  said 
property  belongs  absolutely  and  beneficially  to  the  said  Vilas, 
he  shall  be  paid  for  the  foregoing  release  the  sura  of  $18,000,. 
with  interest  from  the  1st  of  May  last,  1858."  The  referee, 
after  hearing  the  evidence  and  argument,  made  his  report, 
dated  June  16,  1866,  by  which  he  found  in  substance  that 
the  mortgages  in  question,  not  having  been  filed  as  chattel 
mortgages,  were  void  as  to  judgment  creditors  and  were  not 
liens  upon  the  property  claimed  by  Vilas,  and  that  the  said 
Vilas  owned  the  same  under  his  purchase  and  execution  sale. 
The  Supreme  Court  at  a  Special  Terra,  however,  sustained 
the  exceptions  of  the  plaintiffs  in  that  action  to  this  report 
and  ordered  judgraent  for  the  plaintiffs  on  the  24th  day  of 
January,  1867.  Vilas  appealed  from  the  Special  Term 
decision  to  the  General  Term,  and  the  order  of  the  Special 
Term  was  affirmed  April  6,  1868. 

After  the  decision  at  Special  Term  and  before  that  of  the 
General  Term,  to  wit,  on  September  13,  1867,  an  agreement 
was  made  between  Timothy  Hoyle  and  Moss  K.  Piatt  and 
Michael  J.  Myers,  being  the  owners  of  first  mortgage  bondft 
amounting  to  $179,200,  as  parties  of  the  first  part,  and  the 
defendants,  John  B.  Page,  Peter  Butler  and  George  B.  Chase,, 
together  with  one  Oakes  A  mes,  as  parties  of  the  second  part.  By 
this  agreement  the  parties  of  the  first  part  agreed  to  organize 
a  corporation  for  the  operation  of  the  Plattsburgh  and  Montreal 
Kailroad  by  such  name  as  might  be  requested  by  the  parties 
of  the  second  part,  and  sold  their  bonds  to  the  parties  of  tha 
second  part  for  the  sum  of  $300,000.     This  agreement  con- 
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tained  the  following  clause  :  "  They  (the  parties  of  the  first 
part)  are  to  pay  or  cause  to  be  paid,  the  costs  in  the  Vilas 
branch  of  that  suit,  and  in  that  branch  they  are  to  pay  the 
plaintiff's  costs  to  this  date.  The  purchasers  are  to  assume 
the  conduct  and  prosecution  of  that  suit  and  to  abide  its  result 
and  judgment,  and  if  there  shall  be  any  recovery  in  said  Vilas* 
favor,  the  purchasers  agree  to  indemnify  the  said  parties  of  the 
first  part  and  said  Piatt,  as  receiver,  against  the  same." 
Before  the  making  of  this  agreement  the  defendant  Paige, 
acting  for  himself  and  the  defendants  Butler  and  Chase,  and 
for  Oakes  Ames,  had  actual  knowledge  of  the  agreement  of 
August  27, 1858,  between  the  receiver  and  Vilas.  On  July  7, 
1868,  the  baid  Page,  Butler  and  other  parties  of  the  second 
part  in  the  above-mentioned  agreement,  executed  their  power 
of  attorney,  appointing  Michael  J.  Myers,  Timothy  Hoyle 
and  Richard  M.  Blatchford,  their  attorneys  and  committee,  to 
receive  and  take  from  the  referee,  who  made  the  sale,  in  their 
names  and  in  trust  for  them,  the  deed  cf  conveyance  of  the 
property  sold  under  foreclosure  sale,  and  thereupon  to  recon- 
vey  the  same  to  such  pei-son,  persons  or  corporation  as  they 
might  request.  On  the  31st  day  of  July,  1868,  upon  the 
petition  of  Michael  J.  Myers  and  Timothy  Hoyle,  an  order 
was  made  in  the  foreclosure  suit,  directing  a  conveyance  by 
the  referee  to  the  said  Blatchford,  Myers  and  Hoyle,  in  trust 
for  the  first  mortgage  bondholders,  Page,  Butler  and  others, 
of  the  property,  rights  and  franchises  described  and  referred 
to  in  the  two  mortgages.  On  the  20th  day  of  August,  1868, 
articles  of  association  of  the  Plattsburgh  and  Montreal 
Railroad  Company  were  signed,  among  others,  by  Moss  K. 
Piatt,  Timothy  Hoyle  and  Michael  J.  Myers,  and  by  the 
<lefendants  John  B.  Page,  George  B.  Chase  and  Peter 
Butler.  On  the  same  day  Henry  J.  Scudder,  referee,  exe- 
cuted a  conveyance  of  the  premises  covered  by  the  mort- 
gagees to  said  Blatchford,  Myers  and  Hoyle,  in  trust  for 
holders  of  bonds  secured  by  the  first  mortgage.  This  deed 
refers  to  the  answer  of  Vilas  and  to  his  claim  to  own  certain 
of  the  rolling  stock  and  equipments,  which  are  excepted  from 
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the  conveyance.  On  the  25th  day  of  September,  1868,  said 
Moss  Piatt,  Michael  J.  Myers,  Timothy  Hoyle  and  Smith  M. 
"Weed,  executed  a  bill  of  sale  to  the  Montreal  and  Plattsburgh 
Railroad  Company  of  all  their  right,  title,  interest,  etc.,  in 
and  to  the  property  claimed  by  Vilas,  wliicli  bill  of  sale  con- 
tains the  following  clause:  "Nothing  herein  to  effect  or 
impair  any  of  the  covenants  in  a  certain  agreement  bear- 
ing date  the  13th  day  of  September,  1867,  by  which  John 
B.  Page  and  others  are  to  prosecute  the  case  with  said 
Samuel  F.  Vilas  and  abide  its  result."  The  said  Blatchford^ 
Myers  and  Boyle,  by  deed  dated  August  20,  1868  but  not 
completely  executed  until  the  12th  of  July,  1869,  at  the 
request  of  defendant  John  B.  Page  and  his  associates,  con- 
veyed the  mortgaged  property  to  the  Montreal  and  Platts- 
burgh Railroad  Company.  This  deed  also  referred  to  the 
answer  of  said  Vilas  and  his  claim  to  a  portion  of  the  railroad 
equipments,  which  were  excepted  from  the  conveyance.  Said 
Vilas  appealed  from  the  General  Term  decision  against  him 
to  the  Court  of  Appeals ;  that  court  reversed  the  orders  of 
General  and  Special  Terms,  and  affirmed  the  decision  of  the 
referee.  (54  N.  Y.  314.)  On  the  25th  day  of  February^ 
1873,  the  said  Montreal  and  Plattsburgh  Railroad  Company, 
by  an  agreement  made  under  the  act  authorizing  the  consoli- 
dation of  railroad  companies,  passed  May  20, 1869,  became  con- 
solidated with  certain  other  railroad  companies,  and  became  and 
is  now  a  part  of  the  defendant,  the  New  York  and  Canada  Rail- 
road Company,  which  consolidated  company  was,  by  the  terms 
of  said  agreement  to  possess  all  the  rights  and  privileges,  and  to 
l>e  subject  to  the  like  duties  and  responsibilities  provided  by  said 
act;  and  this  agreement  of  consolidation  was  duly  ratified. 
On  the  10th  day  of  December,  1872,  the  defendant,  the 
Delaware  and  Hudson  Canal  Company,  purchased  of  the 
defendants,  John  B.  Page  and  others,  the  greater  part  of  the 
stock  of  the  Montreal  and  Plattsburgh  Railroad  Company,  and 
is  now  in  possession  of  the  roads  of  the  said  consolidated 
company,  the  defendant,  the  New  York  and  Canada  Com- 
pany, under  an  agreement  for  a  perpetual  lease  of  the  same. 
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Yilas,  upon  the  faith  of  his  agreement  with  the  receiver  of 
August  27, 1858,  and  the  order  of  March  10, 1858,  relinquished 
-and  gave  up  to  the  receiver  the  rolling  stock  and  other 
property  mentioned  in  said  agreement;  all  this  property 
remained  in  the  possession  of  the  said  receiver  until  the 
organization  of  the  Montreal  and  Plattsburgh  Railroad  Com- 
pany, and  was  then  by  the  receiver  delivered  to  the  said  com- 
pany, and  has  ever  since,  except  so  much  as  has  been  worn 
out,  destroyed  or  disposed  of,  been  in  the  possession  of  the 
Montreal  and  Plattsburgh  Railroad  Company,  or  the  New 
York  and  Canada  Railroad  Company,  or  the  Delaware  and 
Hudson  Canal  Company,  and  said  Vilas  has  had  no  benefit 
therefrom  since  the  date  of  said  agreement,  nor  has  he  received 
any  part  of  the  purchase-price  thereof. 

Judgment  was  rendered  herein  against  the  defendants. 
Page,  Butler  and  Chase,  for  $52,803.73,  damages  and  costs, 
and  declaring  the  same  a  first  lien  on  the  railroad  premises  in 
question  and  directing  a  sale  thereof. 

Peter  B.  Olney  for  Peter  Butler,  appellant.  The  latter 
portion  of  the  agreement  of  September  13, 1867,  is  merely  an 
agreement  of  indemnity,  pure  and  simple..  There  can  be  no 
breach  of  it  or  liability  on  the  part  of  the  purchasers  till  the 
vendors  have  actually  suffered  harm  or  damage.  {Gilbert  v. 
Wiman,  1  N.  Y.  550,  561 ;  Turk  v.  Ridge,  41  id.  201 ; 
Bellohi  V.  Freeborn,  63  id.  384,  390 ;  Kohler  v.  MaUage,  72 
id.  259,  266.)  The  agreement  of  Butler  and  associates  to 
abide  the  result  of  such  judgment  as  this,  and  to  indemnify 
the  vendors  against  such  a  recovery  of  Vilas  did  not  make 
them  personally  liable  to  Vilas  for  the  price  or  value  of  his 
rolling  stock  fixed  by  him  and  the  receiver.  {Belmont  v. 
Co7nan,  22  N.  Y.  438,  439,  440 ;  Bicard  v.  Sanderson,  41 
id.  180;  Dingledein  v.  Third  Ave.  R.  R.  Co.,  34  id.  575  ; 
Vrooman  v.  Turner,  69  id.  280;  Carter  v.  RoLahan, 
92  id.  498.)  As  Butler  and  his  associates  had  no  actual 
knowledge  or  notice  of  the  agreement  of  August  27,  1858, 
they  are  not  chargeable  with  such  knowledge  and  notice. 
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{  Williamson  v.  Brown^  15  N.  Y.  362 ;  Reed  v.  Ganna?i^ 
50  id.  346.)  Without  the  consent  of  all  the  purchasers 
together,  tc  put  a  mortgage  lien  upon  the  property  bought 
by  purchasers  at  the  foreclosure  sale,  the  court  could  not 
create  such  a  lien.  {Harmon  v.  JBope,  87  N.  Y.  13.)  By 
his  acts  Vilas  waived  all  claims,  if  any  he  had,  under  the 
agreement  of  August,  1858.  (Cobb  v.  Ilatfield,  46  N".  Y. 
533,  536;  MiUs  v.  Hoffman,  92  id.  181,  189;  Qoxdd  v. 
Cayuga  Bh.,  86  id.  75,  79  ;  Baird  v.  Mayor,  etc,  96  id.  599 ; 
Branch  v.  Jessup,  106  U.  S.  468,  475,  476.) 

Alfred  R,  Page  for  Richard  J.  Morrison,  administrator, 
€tc.,  appellant.  The  alleged  order  of  March  10,  1858,  was 
invalid  and  ineffectual  to  confer  any  rights  until  it  was  entered. 
(  Whiitiker  v.  Defosse,  7  Bosw.  678 ;  Star  F.  Ins.  Co.  v. 
Godet,  34  J.  &  S.  366 ;  Staffm^d  v.  Ahibs,  8  Abb.  [N.  C] 
240 ;  Neiohouse  v.  Weimert,  Ct.  of  App.;  Scudder  v.  Sn&w, 
29  How.  Pr.  96;  R.  S.  pt.  2,  Ch.  3,  §  24.)  The  agreement 
between  the  receiver  and  Vilas  did  not  follow  and  was  not 
authorized  by  the  order.  The  court  had  no  power  to  estab- 
lish and  did  not  authorize  a  lien  upon  the  property  as  against 
the  purchasers.  {Lehigh  C  &  N,  Co.  v.  N.  J.  Cent.  R.  R. 
Co.,  35  N.  J.  Eq.  430 ;  Chicago  v.  Sheldon,  9  Wall.  55 ;  Met. 
T.  Co.  V.  T.  V.  &  C  R.  R.  Co.,  103  N.  Y.  249;  Rahtv. 
Attria,  42  Hun,  414;  Wallace  v.  Loomis,  97  U.  S.  146 ;  Mil- 
tenberger  v.  Logansport  R.  R.  Co,  106  U.  S.  310.)  Nothing  is 
owing  Vilas  under  the  terms  of  the  contract  of  August  27, 
1858,  he  not  having  established  his  "absolute  and  beneficial 
ownership"  of  the  property.  {Hoyle  v.  P.  c&  M.  R.  R.  Co., 
64  K  Y.  328,  330 ;  Cumberland  Coal  Co.  v.  Sherman,  30 
Barb.  568 ;  Benson  v.  Heathom,  1  Y.  &  Col.  326 ;  Davoue 
V.  Fanning,  2  John.  Ch.  25  ;  Gardner  v.  Ogden,  22  N.  Y. 
327;  Butts  v.  Woods,  37  id.  317;  HiMell  v.  Medbury,  53 
id.  98;  Fulton  v.  Whitney,  66  id.  548;  Munson  v.  S.  G.  <& 
C.  R.  R.  Co.,  103  id.  58.)  The  personal  judgment  against 
Page  and  his  associates  was  error,  as  there  is  nothing  in  the 
case  to  support  it.     {Laurence  v.  Fox.  20  N.  Y.  268 ;  JStna 
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(Code  of  Procedure,  §  97 ;  HubbeU  v.  Sihley^  5  Lane.  51.  58  ; 
50  N.  Y.  468;  Tibha  v.  Morris,  44  Barb.  146  ;  Peabody  v. 
Roberts,  47  id.  102 ;  Bruce  v.  TiUson,  25  N.  Y.  194 ;  Cleve- 
land V.  Boei^m,  24  id.  613,  617 ;  54  id.  330 ;  Duncomb  v. 
N.  r;,  H.  (&  N.  R.  R.  Co.,  84  id.  190,  199.)  The  contract 
of  August  27,  1858,  created  a  valid  first  lien  upon  the  mort 
gaged  premises,  in  favor  of  Vilas,  for  the  $18,000  and  interesc. 
{People  V.  Cent  City  B/c,  53  Barb.  412  ;  Wallace  v.  Loomu, 
«7  U.  S.  146 ;  U.  Tr.  Co,  v.  lU.  Mid,  Co.,  117  id.  434,  454, 
455 ;  Jerorae  v.  MoCartee,  94  id.  734,  738 ;  New  v.  Nichol, 
73  N.  Y.  127, 131.)  The  purchase-price  agreed  upon  between 
Mr.  Vilas  and  the  receiver,  is  a  valid  and  subsisting  lien  on  the 
mortgaged  property,  and  none  of  the  defendants  are  entitled 
to  protection  as  purchasers  in  goed  faith  without  notice. 
{Schafer  v.  ReiUy,  50  N.  Y.  61 ;  Bush  v.  Lathrop,  22  id. 
535  ;  Fairbanks  v.  Sargeant,  9  East.  R.  207,  Laws  of  1869, 
chap.  917,  §  5 ;  Reed  v.  Gannon,  50  N.  Y.  345,  350.)  The 
defendants  Page,  Butler  and  Chase  were  properly  made  per 
sonally  liable  for  the  amount  due  Vilas  under  his  contract. 
{Burr  V.  Beers,  27  N.  Y.  178 ;  Curtis  v.  Tyler,  9  Paige,  42.) 
The  defendants  are  privies  to  the  foreclosure  suit,  and  to  all 
the  proceedings  therein,  and  are  bound  by  such  proceedings, 
including  the  order  of  March  8,  1858,  and  the  final  judgment 
in  favor  of  Vilas  as  if  they  had  actually  been  parties  thereto. 
{Goddard  v.  Benson,  15  Abb.  191;  Bennett  \.  Couchman, 
48  Barb.  73,  81-83  :  Jenkins  v.  Fahey,Z'2,  N.  Y.  353  ;  Manolt 
v.  Petri^  65  How.  206 ;  Adams  v.  Barnes,  17  Mass.  365 ; 
Campbell  v.  Hall,  16  N.  Y.  578,  579.) 

Andrews,  J.  The  validity  of  the  order  of  March  10, 1858, 
lies  at  the  basis  of  the  lien  claimed  by  the  plaintiff  under  the 
agreement  of  August  27,  1858.  The  receiver  had  no  power, 
as  incident  to  his  general  authority  as  receiver,  to  create  a 
lien  on  the  property  of  the  railroad  company  for  the  purchase 
of  rolling  stock.  The  jurisdiction  of  the  court  to  appoint 
receivers  of  property  has  for  its  primary  object  the  care  and 
custody  of  the  property  which  is  the  subject  of  the  receiver- 
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€bip,  pending  the  determination  of  the  questions  involved  in 
the  litigation,  and  to  enable  the  court,  by  placing  the  property 
under  the  control  of  its  officer,  to  preserve  it  to  answer  the 
final  decree  which  may  be  made  in  the  action.  But  the 
receiver  cannot  of  his  own  motion  contract  debts  (Chargeable 
upon  the  fund  in  litigation.  The  court  must  authorize 
expenditures  on  account  of  the  property  before  they  can  be 
charged  thereon ;  and  while  it  may,  and  does  in  its  discretion, 
allow  expenses  incurred  by  a  receiver  strictly  for  preservation 
to  be  charged  upon  the  fund,  although  incurred  without  the 
prior  sanction  of  the  court,  it  is,  nevertheless,  the  order  of  the 
court  and  not  the  act  of  the  receiVer  which  creates  the  charge 
and  upon  which  its  validity  depends. 

The  order  of  March  10,  1858,  authorized  the  receiver  to 
expend  not  exceeding  $27,500  in  the  purchase  of  necessary 
rolling  stock  for  the  Plattsburgh  and  Montreal  Railroad,  upon 
a  credit  of  not  less  than  six  months,  provided  the  purchase 
should  be  approved  by  the  plaintiffs  or  their  attorney,  and 
directed  that  tbe  purchase-money  of  the  mortgaged  premises 
directed  to  be  sold  by  the  interlocutory  decree  of  February 
28,  1857,  should  be  applied  by  the  refei-ee,  firet  to  the  pay- 
ment of  his  own  costs  and  disbursements,  and  next  to  paying 
for  the  rolling  stock  which  might  be  purchased  by  the 
receiver;  and,  further,  that  the  "amount  which  the  said  receiver 
may  so  contract  to  pay  for  the  rolling  stock,  with  all  interest 
that  may  accrue  thereon,  is  hereby  made  a  first  lien  on  the 
eaid  mortgaged  premises,  and  all  proceeds  thereof  which  may 
eome  into  this  court,  or  are,  or  shall  become  subject  to  its 
disposition  or  authority,"  The  order  was  granted  upon  the 
petition  of  the  receiver,  supported  by  the  affidavit  of  the 
attorney  for  the  plaintiffs  in  the  action,  which,  among  other 
things,  represented  that  the  rolling  stock  then  in  use  had  l^een 
hired  by  the  receiver  and  was  very  scanty  and  inadequate  to 
the  proper  working  of  the  road. 

The  jurisdiction  of  a  court  of  equity,  having  possession  in  a 
foreclosure  action,  through  its  receiver,  of  the  property  of  a 
railroad  company,  to  authorize  the  creation  of  debts  for  rolling 
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stock  and  other  purposes,  when  in  its  opinion  it  is  necessary 
so  to  do  to  secure  the  continned  and  successful  operation  of 
the  road,  and  to  charge  the  debts  so  created  as  a  first  lien  on 
the  mortgaged  property,  has  of  late  years  been  the  subject  of 
consideration  by  the  courts,  and  the  doctrine  that  this  juris- 
diction appertains  to  the  power  of  tlie  court  to  appoint 
receivers  is  now  firmly  established.  (  WMace  v.  Loomis^  9T 
U.  S.  146 ;  Union  Truest  Co,  v.  III.  Midland  li.  li.  Co,y 
117  id.  434  ;  Woodruf  v.  Erie  Railway  Go,,  93  N.  Y.  609.) 
The  order  of  March  10,  1868,  was  therefore  a  lawful  exercise 
of  the  power  vested  in  the  court,  and  was  binding  upon  the 
parties  to  the  action,  even  if  it  had  been  made  without  their 
consent.  But  it  was  procured  on  the  application  of  the 
receiver  who  represented  the  company  in  making  the  appli- 
cation, and  of  the  plaintiffs,  the  trustees  in  the  mortgages- 
sought  to  be  foreclosed,  who  with  the  individual  co-plaintiff 
represented  the  bondholders,  and  neither  the  company  nor 
the  bondholders  can  assail  its  validity. 

But  it  is  insisted,  on  behalf  of  the  grantees  of  the  purchaser 
on  the  foreclosure  sale,  that,  inasmuch  as  the  order  of  March 
10,  1858,  was  made  after  the  sale  under  the  foreclosure  judg- 
ment, the  court  could  not  create  a  lien  on  the  property  pur- 
chased, without  the  consent  of  the  purchasers,  and  that  the 
purchaser,  on  completing  their  purchase,  had  the  right  to- 
demand  and  receive  a  title  subject  only  to  such  liens,  if  any, 
paramount  to  the  mortgages  foreclosed,  as  existed  on  the 
property  at  the  time  of  the  sale.  The  sale  on  the  interlocutory 
judgment  was  made  September  24,  1857,  several  months 
prior  to  the  order  in  question.  The  property  was  bid  off  by 
a  purchasing,  committee,  representing  nearly  all  the  bond- 
holders under  the  first  mortgage,  for  the  sum  of  $150,000,  a 
sum  much  less  than  the  amount  of  the  mortgage.  It  does 
not  appear  with  certainty  that  any  payment  was 'made  at  the 
time  on  account  of  the  purchase.  If  any  was  made  it  did  not 
exceed  a  ffew  hundred  dollars.  In  July,  1858,  the  referee 
made  his  report  of  sale,  which  was  confirmed  July  31,  1858, 
and  this  was  followed  August  20,  1868,  by  a  conveyance 
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from  the  referee  to  tlie  purchaser,  whicli  recites  the  sale  of 
September  24,  1857,  for  the  sum  of  $150,000.  The  cou- 
«ideration,  however,  was  paid  ahnost  wholly  by  the  surrender 
of  bonds  held  by  the  purchasers.  Meanwhile,  from  1857  to 
1868,  a  period  of  eleven  years,  the  receiver  remained  in 
possession  and  operated  the  railroad  without  objection  and 
apparently  in  the  interest  of  the  purchasers.  During  this 
time  the  order  of  March  10,  1858,  was  made,  and  on  August 
27,  1858,  the  receiver  entered  into  the  contract  with  the 
plaintiff  Vilas,  which  has  given  rise  to  this  controversy.  The 
rolling  stock  purchased  of  Vilas  was  used  by  the  receiver  in 
operating  the  road  up  to  the  time  of  the  conveyance  to  the 
purchasers  on  the  foreclosure  sale,  and  what  remained  was 
received  by  them  and  was  used  on  the  road  down  to  the  time 
of  trial.  The  claim  made  that  the  purchasers  on  the  fore- 
closure are  not  bound  by  the  order  of  March  10,  1858,  has  no 
foundation  in  law  or  equity.  When  the  order  was  made  the 
title  had  not  passed  under  the  foreclosure  sale.  The  sale  of 
September  24, 1857,  was  afterwards  vacated  and  the  road  was 
advertised  for  resale  under  the  decree  in  1863,  but  was  not 
again  sold,  and  for  some  reason  not  disclosed,  the  order  vacat- 
ing the  original  sale  was  itself  set  aside  and  a  conveyance 
finally  made  pursuant  thereto.  The  rolling  stock  authorized 
to  be  purchased  by  the  order  of  March  10,  1858,  would  on 
its  purchase  belong  to  the  estate  owned  by  the  mortgagor, 
out  of  which  the  purchase-money  was  to  be  paid.  The  pur- 
chasers by  their  conduct  and  delay  acquiesced  in  the  operation 
and  management  of  the  road  by  the  receiver  in  the  usual  way. 
The  court  was  not  divested  of  its  power  and  duty  of  manag- 
ing the  property  by  reason  of  a  sale  which  the  purchasers 
delayed  or  neglected  for  many  years  to  complete.  If  the 
court  after  a  sale,  and  before  completion,  had  made  an 
inequitable  or  improvident  order  injurious  to  purchasers,  it 
would  present  a  ground  on  which  to  base  an  application  by 
them  to  be  relea'feed  from  the  purchase.  The  purchasers  in 
this  case  have  no  equity  to  be  relieved  from  the  just  operation 
of  the  order  in  question. 


454  Vilas  et  al.  v.  Page  et  al.  [Oct., 


Opinion  of  tlie  Court,  per  AjfDUEWf .  J. 


There  is  another  question  raised  by  the  appellants  which  it 
is  proper  to  consider  before  considering  the  questions  arising 
upon  the  agreement  of  August  27,  1858.  It  is  claimed  that 
the  lien,  authorized  by  the  order  of  March  10,  1858,  was  upon 
the  proceeds  of  the  sale  of  the  mortgaged  property  only,  or 
at  least  tliat  upon  the  completion  of  the  sale  and  the  convey- 
ance of  the  property  pursuant  thereto,  the  lien  was  transferred 
to  the  proceeds  and  that  the  remedy,  if  any,  to  enforce  the 
lien  was  against  the  proceeds  only  and  could  not  be  pursued 
against  the  property  which  was  the  subject  of  the  sale.  There 
can  be  no  doubt  of  the  general  principle  that  assets  derived 
from  the  sale  of  mortgaged  property'  on  the  mortgage  become, 
as  regards  creditors,  the  substitute  for  the  things  sold,  and 
tliat  the  claims  of  creditora  are  transferred  by  the  sale  to  the 
fund,  and  that  the  purchaser  takes  the  land  freed  from  the 
claims  of  general  creditore.  {Ita'dvoad  Co.  v.  Howardy 
7  Wall.  392.)  But  this  case  is  not  within  this  principle.  It 
cannot  be  disputed  that  it  was  the  intention  of  the  court,  by 
tlie  order  of  March  10,  1858,  to  authorize  a  lien  to  be  created 
on  the  c<yi*pii8  of  the  property  for  the  price  of  the  rolling 
stock  which  should  be  purchased  by  the  receiver.  The 
language  of  the  order  permits  no  other  construction.  The 
words  are  that  the  purchase-price  "  is  hereby  made  a  first  lien 
on  the  said  mortgaged  premises."  It  is  also  true  that  it  was 
made  a  lien  "  on  all  proceeds  which  may  come  into  this  court, 
or  are  or  shall  be  subject  to  its  disposition  or  authority,"  and 
the  order  authorized  the  referee  t3  pay  the  debt  which  might 
be  contracted  for  rolling  stock  out  of  the  purchase-money. 
When  the  order  was  made  the  property  had  been  sold,  but 
the  purchase-money  had  not  been  paid  and  it  was  uncertain 
whether  the  sale  would  be  completed.  In  fact  the  purchase- 
money  was  never  paid  beyond  a  trifling  amount,  except  con- 
structively by  the  purchasers  canceling  bonds  secured  by  the 
mortgage.  There  were  no  proceeds  of  the  sale  received  by 
the  referee  or  which  came  into  his  possession  or  under  the 
control  of  the  court.  If  the  purchasers  on  the  sale,  whether 
bondholders  or  third  persons,  had  paid  the  purchase-money 
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in  cash  or  secured  its  payment,  there  would,  we  conceive,  be 
no  doubt  that  the  lien  would  be  transferred  to  the  proceeds. 
There  would  then  be  a  substitute  for  the  thing  sold,  upon 
which  the  lien  would  attach,  relieving  the  land  in  the  hands 
of  the  purchasers.  But  it  could  not  have  been  the  intention 
of  the  court  to  make  a  constructive  payment  on  a  purchase 
by  the  mortgagees,  through  a  cancellation  of  the  mortgage 
debt,  equivalent  to  an  actual  payment,  so  as  to  relieve  the 
property  from  the  charge.  Such  a  lien  would  be  illusory 
merely,  having  no  substantial  quality.  The  purchasers  cannot 
claim  to  have  the  premises  purchased  discharged  from  the 
lien,  and  whether  the  present  holders  of  the  property  stand 
in  any  better  position  will  be  considered  hereafter. 

The  final  objection  to  the  order  of  March  10,  1858,  as  con- 
stituting a  basis  for  a  lien,  rests  upon  the  conceded  fact  that 
it  was  never  entered  by  the  clerk  in  tlie  records  of  the  court 
until  after  the  commencement  of  this  action.  It  was  duly 
made  at  Special  Term  and  allowed  by  the  court,  and  at  the 
foot  of  the  ordor  was  a  direction  that  it  should  be  entered, 
made  by  the  judge  by  whom  the  order  was  granted.  The 
order  was  duly  filed  in  the  proper  clerk's  office  on  the  day  of 
its  date,  and  the  clerk  indorsed  thereon  the  date  of  the  filing. 
But  by  mistake  of  the  clerk  it  was  not  at  the  time  transcribed 
in  the  records.  We  are  of  opinion  that  the  order  became 
eflEective  as  an  authority  to  the  receiver  upon  its  being  filed 
with  the  clerk,  and  that  the  mistake  of  the  clerk  cannot,  on 
the  one  hand,  operate  to  the  prejudice  of  parties  dealing  with 
the  receiver  in  reliance  upon  the  order,  or,  on  the  other» 
furnish  a  defense  to  other  persons  which  thej'  would  not  have 
had  if  the  order  had  been  promptly  recorded. 

The  principal  question  upon  the  agreement  of  August  27, 
1858,  arises  upon  the  clause  which  provides  "that  if  it  shall 
be  finally  determined  in  and  by  this  or  any  other  action  or 
proceeding  that  the  said  property  belongs  absolutely  and 
beneficially  to  the  said  Yilas,  he  shall  be  paid  for  the  foregoing 
release  the  sum  of  eighteen  thousand  dollars,  with  interest 
from  the  first  day  of ^  May  last."    It  is  claimed,  on  the  one 
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hand,  that  the  final  adjndication  in  the  Court  of  Appeals  in 
1873,  in  the  Yilas  branch  of  the  foreclosure  action,  that  the 
mortgages  were  not  at  the  time  of  the  sale  and  purchase  by 
Vilas  in  J^pr'il  and  May,  1854,  of  the  rolling  stock  and  other 
personal  property  of  the  Plattsburgh  and  Montreal  Bailroad 
Company,  upon  execution  against  the  Company,  liens  or 
incumbrances  thereon  as  against  the  judgments  and  executions 
upon  which  it  was  sold ;  and  "  that  the  legal  title  to  said  rolling 
stock  and  personal  property  mentioned  in  the  answer  of  the 
said  defendant  Vilas  became  vested  in  him  on  the  purchase 
thereof,  as  mentioned  in  said  answer,"  with  the  reservation 
*'  that  this  judgment  be  without  prejudice  to  any  equity  of 
redemption  which  the  plaintiffs  had,  if  any,  at  the  time 
of  commencing  the  action,"  was  an  adjudication  that  the 
property  belonged  "  absolutely  and  beneficially "  to  Vilas, 
within  the  true  meaning  of  the  contract.  On  the  other  hand, 
it  is  insisted  by  the  defendants  that  the  judgment  itself  recog- 
nized the  possible  existence  of  an  outstanding  equity  in  the 
plaintiffs  in  the  foreclosure  action  to  redeem  from  the  sales 
on  the  executions,  and  that  the  conceded  fact  that  Vilas,  at 
the  time  of  his  purchase  on  the  execution  sales,  was  a  director 
of  the  Plattsburgh  and  Montreal  Railroad  Company,  the 
defendant  in  the  executions,  brings  his  title  within  the  rule  in 
equity  that  one  occupying  a  fiduciary  relation  cannot 
purchase  for  his  own  use,  and  hold  absolutely  against  the 
cestui  qtie  trusty  the  trust  estate.  There  was,  therefore,  it 
is  claimed  upon  the  conceded  facts,  an  outstanding  equity  of 
redemption  which  could  be  enforced  either  by  the  company 
or  its  mortgagees ;  or,  at  all  events,  the  facts  raised  a  question 
as  to  the  character  of  Vilas'  title,  which  has  not  been  finally 
determined,  and,  therefore,  the  condition  upon  which  the  lia- 
bility to  pay  the  $18,000,  under  the  agreement  of  August  27, 
1858,  has  never  been  fulfilled.  Before  coming  to  this  main 
question  there  is  a  preliminary  question  made  by  the  appel- 
lants that  the  agreement  was  not  authorized  by  the  order  of 
March  10,  1858.  The  order  was  that  the  purchase-money  of 
the  rolling  stock  should  be  a  lien  upon  the  "  mortgaged  prem- 
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ises,  and  all  proceeds  thereof."  The  contract  provided  that 
it  should  be  a  lien  on  the  "  mortgaged  premises  "  sold  by  the 
referee  and  that  the  purchasers  should  give  a  mortgage  there- 
for. The  point  is  that  the  order  authorized  a  lien  on  the  pro- 
ceeds, while  the  contract  provided  for  a  lien  on  the  mortgaged 
property.  It  is  to  be  observed  that  the  provision  in  the  order 
for  a  lien  was  for  the  protection  of  persons  who  might  be 
willing  to  sell  rolling  stock  to  the  receiver.  The  order 
authorized  a  lien  both  on  the  property  and  its  proceeds,  which, 
on  the  payment  of  the  sum  bid  on  the  foreclosure,  would  be 
transferred  to  the  proceeds  of  the  sale  in  exoneration  of  the 
property.  Before  the  order  and  contract  were  made  the  road 
had  been  sold  on  the  foreclosure,  but  the  purchasers  had  not 
paid  their  bid.  If,  in  the  litigation  with  Vilas,  his  title  to 
the  rolling  stock  should  be  defeated,  or  be  held  subordinate 
to  the  lien  of  the  mortgagees,  nothing  would  become  due  to 
him  under  the  contract.  It  might  happen,  however,  indeed 
it  was  probable,  that  before  this  litigation  was  determined  the 
purchasers  on  the  foreclosure  sale  would  be  ready  to  complete 
their  purchase.  The  contract,  therefore,  provided  for  a  lien 
on  the  mortgaged  property  and  a  reservation  by  the  purchasers 
on  the  foreclosure,  out  of  the  purchase-money  of  a  sum  suffi- 
cient to  pay  the  amount  "  which  may  become  due  to  Vilas 
under  and  by  virtue  of  this  agreement,"  and  that  the  purchasers 
should  give  him  a  mortgage  therefor.  This  arrangement  was, 
we  think,  within  the  scope  of  the  authority  conferred  by  the 
order  of  March  10,  1858,  It  charged  both  the  property  and 
the  proceeds  with  the  lien  and  secured  the  ultimate  payment 
out  of  the  proceeds,  if  a  right  thereto  should  be  established. 
Returning,  therefore,  to  the  question  of  the  construction 
of  the  clause  in  the  agreement  of  August  27,  1858,  already 
quoted,  with  a  view  of  ascertaining  whether  the  judgment  of 
the  Court  of  Appeals  in  1873  fulfilled  the  condition  of  the 
agreement  and  finally  determined  "that  the  said  property 
belongs  absolutely  and  beneficially  to  the  said  Vilas,"  it  is 
important  to  consider  the  extrinsic  circumstances  which  are 
often  persuasive  elements  of  interpretation.  The  agreement 
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was  entitled  in  the  foreclosure  action.  The  complaint  in  that 
action  alleges  tliat  Yilas  and  other  defendants  had  or  claimed 
some  interest  in  the  mortgaged  property,  but  which,  as  the 
plaintiffs  averred,  was  subordinate  to  the  lien  of  the  mortgages^ 
Vilas,  in  his  answer,  set  up  his  title  as  purchaser  of  rolling 
stock  and  personal  property  of  the  Plattsburgh  and  Montreal 
Railroad  Company  under  the  execution  sale  in  1854^,  and  that 
the  plaintiffs'  mortgages  were  not  liens  on  the  rolling  stock 
and  property  so  purchased  by  him,  and  also  that  the  mortgages,, 
not  having  been  filed  as  chattel  mortgages,  were  void  b& 
against  the  creditors  in  the  executions  and  the  sale  there- 
under. The  interlocutory  judgment  of  February  28,  1857^ 
expressly  reserved  from  the  sale  to  be  made  thereunder  the 
property  claimed  by  Vilas,  and  as  to  that  it  directed  that  it  be 
referred  to  the  referee  to  "  inquire  and  report  as  to  the  issues 
raised  in  this  action  between  the  plaintiffs  and  the  defendant 
Samuel  F.  Vilas,  and  whether  or  not  the  locomotive  engines, 
tenders,  cars  and  any  other  personal  property  in  the  answer 
of  the  said  defendant  Vilas  mentioned,  or  any  or  what  part 
or  parts  thereof  are  or  is  subject  to  the  lien  of  the  said  two 
mortgages  and  either  and  which  of  tlie  same."  The  only 
issue  raised  by  the  pleadings  in  tlie  Vilas  branch  of  the  liti- 
gation and  the  only  issue  which  was  referred,  related  exclu- 
sively to  the  questions,  ^z**^,  whether  the  mortgages  covered 
the  property  in  question,  and  nexty  wliether  the  omission  to- 
file  them  as  chattel  mortgages  rendered  them  void  as  against 
creditors.  Up  to  the  time  of  the  agreement  of  August  27^ 
1858,  the  question,  so  far  as  appears,  had  never  been  mooted 
by  any  one,  neither  by  the  company,  the  mortgagees,  the  bond- 
holders, or  the  receiver,  that  the  title  of  Vilas  under  his 
purchase  was  redeemable  by  reason  of  his  relation  as  director 
of  the  company.  The  company  had  apparently  acquiesced  in 
the  validity  of  his  title  by  renting  the  property  for  the  use 
of  the  road  immediately  after  his  purchase.  Subsequently  its 
lessee  hired  the  rolling  stock  from  Vilas,  and  the  receiver  on 
his  appointment  February  21, 1857,  also  leased  from  Vilas  the 
portion  then  owned  by  him,  and  was  using  it  on  the  road  aa 
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lessee  when  the  agreement  of  Augnst  27,  1858,  was  made- 
It  is  material  in  determining  the  construction  of  the  agree- 
ment to  take  into  view  the  situation  as  between  the  mortgagees 
and  Vilas  created  by  the. purchase  by  Vilas  under  the  execu- 
tions in  1861.  Vilas,  by  liis  purchase,  acquiced  the  legal  title  to 
the  property.  This  was  decided  by  the  Commission  of  Appeals 
in  the  foreclosure  action.  {Hoyle  v.  P,  &  M.  H.  R,  Go,^  54 
N.  Y.  314.)  Whether  his  title  was  subject  to  or  free  from  the 
lien  of  mortgages  depended  (as  to  all  the  property  except  four 
platform  cars  purchased  by  the  company  after  the  mortgagee 
had  been  executed),  upon  the  question  whether  they  were  subject 
to  the  provisions  of  the  chattel  mortgage  act  requiring  chattel 
mortgages  to  be  filed  in  the  town  clerk's  office  to  make  them 
valid  as  against  creditors.  As  between  the  company  and  tha 
mortgagees,  the  mortgages  were  valid  although  not  filed.  When 
the  agreement  of  August  27,  1853,  was  made  the  question 
whether  the  title  of  Vilas  was  *'  absolute  and  beneficial,"  in 
the  sense  that  it  was  paramount  to  the  mortgages  or  was  subject 
and  subordinate  to  the  mortgage  lien  was  a  controverted,  but,, 
as  yet,  an  undecided,  question.  The  question  was  decided  in 
1873,  adversely  to  the  mortgagees,  in  the  case  referred  to. 
The  courts  below  have  held  that  the  language  of  the  agree- 
ment had  reference  to  this  situation,  and  not  to  a  possible 
right  of  redemption,  which,  so  far  as  appeara,  was  not  at  the 
time  in  the  minds  of  any  of  the  parties.  There  are  other 
considerations  which  confirm  this  construction  of  the  agree- 
ment. TJie  right  of  redemption,  if  it  had  existed,  was  value- 
less provided  the  company  or  mortgagees  in  exercising  it 
would  be  required  to  pay  not  only  the  purchase-money  paid 
by  Vilas  on  the  purchase  of  the  property,  but  his  debt  against 
the  company,  for  which  he  obtained  judgment  a  few  day& 
after  the  sale.  Vilas,  in  making  the  purchase  openly,  acted 
in  his  own  interest  and  refused  to  buy  in  for  the  benefit  of 
the  company,  which,  as  the  case  shows,  was  then  insolvent. 
The  construction  of  the  agreement  claimed  in  behalf  of  the 
appellants,  that  the  condition  that  the  title  shall  be  determined 
to  be  "  absolutely  and  beneficially  "  in  Vilas,  requires  that  it 
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should  be  determined  not  only  that  his  title  was  not  subject 
to  the  mortgages,  which  was  substantially  the  only  issue  in 
the  action,  but  also  that  it  was  not  subject  to  redemption,  if 
sustained,  places  Vilas  in  the  position  of  abandoning  all  claim 
for  compensation  if  it  should  be  held  that  there  was  an  out- 
standing equity  to  redeem  from  the  sale,  although  he  might 
on  redemption,  except  for  this  agreement,  have  been  equitably 
entitled  to  the  payment  of  his  debt  as  a  condition  to  the 
avoidance  of  his  title.  This  is  distinctly  insisted  upon  in  the 
brief  of  one  of  the  counsel.  He  says :  "  There  can  be  no 
question  of  terms  of  redemption  ;  the  terms  are  fixed  by  the 
contract,  $18,000  if  Vilas  establishes  his  absolute  and  beneficial 
ownership ;  if  not,  nothing."  It  is  difficult  to  suppose  that  this 
could  have  been  the  intention  of  the  parties  to  the  instrument. 
The  meaning  of  the  clause  in  question  is  further  indicated 
by  the  provision  in  the  contract  that  if  it  should  be  finally 
determined  that  Vilas  is  entitled  "  to  a  part,  but  not  to  the 
whole  of  said  property,"  a  proportionate  share  of  the  pur- 
chase-price only  should  be  paid.  If  the  parties  had  in  view 
the  question  of  redemption,  it  is  difficult  to  assign  a  reason 
for  this  provision,  as  either  the  whole  or  none  of  the  property 
was  redeemable.  If  the  clause  relating  to  the  "  absolute  and 
beneficial  ^  title  referred  to  the  title  of  Vilas  as  against  the 
mortgagees,  the  second  clause  referred  to  is  significant,  since 
it  might  be  held  that  although  the  title  of  Vilas  was  subject 
to  the  mortgages,  nevertheless  that  the  mortgage  lien  did  not 
cover  the  four  platform  cars  purchased  by  the  company  after 
the  mortgages  were  executed,  which  were  included  in  Vilas' 
purchase  and  were  transferred  by  the  agreement  to  the  receiver. 
The  provision  reserving  the  question  of  rents,  saved  to  the 
mortgagees  and  the  receiver  the  right  to  claim  the  benefit  of 
rents  paid  after  the  receiver  toolc  possession  under  the  mort- 
gagees, to  which  the  mortgagees  would  be  entitled  if  the  lien  of 
the  mortgages  was  paramount  to  the  title  of  Vilas.  The  agree- 
ment of  August  27,  1858,  moreover,  contemplated  that  the 
determination  referred  to  might  be  had  in  the  foreclosure 
action.     The  right  of  redemption  could  not  be  determined 
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under  the  issue  presented  in  that  action.  The  subsequent 
words,  "  or  any  other  action  or  proceeding/'  were  probably 
inserted  to  provide  against  the  contingency  of  a  discontinuance 
of  the  fortclosure  action.  The  question  of  construction  is  by 
no  means  free  from  difficulty,  but  we  are  of  opinion  that  read- 
ing the  contract  in  the  light  of  the  circumstances,  the  clause 
in  question  referred  to  ^a  determination  of  the  issue  raised  in 
the  foreclosure  action,  and  that  the  judgment  of  the  Court  of 
Appeals,  adjudging  that  Vilas  acquired  by  his  purchase  the 
legal  title  to  the  rolling  stock,  which  was  paramount  to  the 
lien  of  the  mortgages,  satisfied  the  condition  of  the  contract 
and  entitled  him  to  payment  of  the  stipulated  price  and  a 
lien  therefor  on  the  mortgaged  property. 

But  it  is  insisted  that  the  equitable  lien,  if  it  existed  before 
the  conveyance  of  the  property  on  the  foreclosure  sale,  cannot 
be  enforced  against  the  present  owners,  for  the  reason  that 
they  and  their  grantors  were  purchasers  in  good  faith  for 
value,  without  notice,  and  are  therefore  entitled  to  protection 
under  the  general  rule  of  law.  The  sale  in  the  foreclosure 
action,  made  September  24,  1857,  as  has  been  stated,  was 
not  completed  by  a  conveyance  until  August  20,  1868.  On 
that  day  the  referee,  pursuant  to  the  order  of  the  court,  con- 
veyed the  mortgaged  property  to  the  committee  of  bond- 
holders who  were  the  purchasers  on  the  sale,  for  the  expressed 
consideration  of  $150,000,  in  which  conveyance  the  plaintiffs 
in  the  foreclosure  action,  the  trustees  under  the  mortgage^ 
joined.  On  the  same  day  (August  20,  1868),  the  purchasing 
committee,  the  grantees  in  the  referee's  deed,  conveyed  the 
same  property  to  the  defendant,  the  Montreal  and  Plattsburgh 
Railroad  Company,  a  new  corporation  organized  to  take  the 
title  to  th«  property.  Subsequently  the  defendant,  the  Dela- 
ware and  Hudson  Canal  Company,  purchased  the  stock  of  the 
Montreal  and  Plattsburgh  Kailroad  Company.  Still  later,  in 
1873,  the  defendant,  the  New  York  and  Canada  Railroad 
Company,  was  organized  by  the  consolidation  of  several  con- 
tinuous lines  of  road,  under  authority  of  the  act,  chapter  917 
of  the  Laws  of  1869,  of  which  consolidated  road  the  Delaware 
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and  Hndson  Canal  Company  is  leasee.  Neither  ot  the  convey- 
ances of  August  20,  1858,  purported  to  transfer  the  property 
embraced  in  the  Vilas  purchase,  but,  in  terms,  excluded  it 
therefrom,  nor  was  either  conveyance  made  subject  to  his 
•claim.  The  referee  could  not  convey  the  Vilas  property, 
because  it  was  not  embraced  in  the  sale,  and  the  purchasing  com- 
mittee could  convey  only  what  they  had  purchased.  But  on  the 
26th  of  September,  1868,  the  persons  who,  on  the  13th  of  Sep- 
tember, 1 867  (the  date  of  the  agreement  with  Page  and  others), 
owned  nearly  all  the  bonds  of  the  Plattsburgh  and  Montreal 
Ilailroad  Company  secured  by  the  first  mortgage,  together  with 
the  receiver  Piatt  and  another  person  (whose  interest  in  the 
transaction  is  not  disclosed),  executed  a  transfer  in  writing, 
under  seal,  to  the  Montreal  and  Plattsburgh  Kailroad  Company, 
of  all  their  right,  title  or  interest  in  the  locomotives  and  other 
property  purchased  by  Vilas  at  the  execution  sale  in  1854, 
and  this  property,  purchased  by  Vilas,  embraced  in  the  agree- 
ment of  August  27,  1858,  has  followed  the  road  through  all 
transmutations  of  title,  and  has  been  used  thereon  by  the 
several  grantees  and  lessees  thereof  so  long  as  it  was  capable 
of  use.  In  considering  whether  along  this  chain  of  title  there 
has  intervened  a  purchaser  for  value,  whose  title  was  freed 
from  the  equitable  lien  created  by  the  contract  of  August  27, 
1858,  we  may  dismiss  any  claim  to  such  exemption  on  the 
part  of  the  defendants,  the  New  York  and  Canada  Railroad 
Company  and  its  lessee  the  Delaware  and  Hudson  Canal 
Company,  by  a  reference  to  the  act  of  1869,  which  saves  the 
rights  of  all  creditors  and  bondholders  of  any  company 
embraced  in  this  consolidation,  authorized  by  that  act.  It 
was  the  evident  purpose  of  the  statutg  that  the  existing  status 
of  each  separate  company  should,  as  respects  creditors  and 
bondholders,  remain  unimpaired  and  unaffected  by  the  con- 
solidation (§  5).  So  also,  for  reasons  which  have  been  indi- 
cated, the  purchasers  on  the  foreclosure  do  not  occupy  the 
position  of  purchasers  for  value  without  notice,  and  their 
title,  under  the  referee's  deed,  was  subject  to  the  lien,  not  for 
the  reason  that  it  was  so  declared  in  the  conveyance,  for,  as 
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has  been  etated^  there  was  no  bucIi  declaration,  but  because 
the  agreement  of  August  27,  1858,  was  made  by  their  repre- 
sentatives and  of  which  they  also  had  actual  notice.  The 
question  is,  therefore,  narrowed  to  the  consideration  of  the 
title  of  the  Montreal  and  Plattsburgh  Railroad  Company. 
That  company  was  organized  concurrently  with  the  convey- 
ances of  August  20, 1858,  for  the  purpose  of  taking  the  title  to 
the  property  and  franchises  of  its  predecessor,  the  Plattsburgn 
and  Montreal  Railroad  Company.  It  was  organized  pursuant 
to  an  agreement  made  September  13, 1867,  between  Timothy 
lioyle,  Michael  J.  Myers  and  Moss  K.  Piatt,  who  were  then 
the  owners  of  $179,200  in  amount  of  the  first  mortgage  bonds 
of  the  Plattsburgh  and  Montreal  Railroad  Company,  of  the 
first  part,  and  John  B.  Page  and  others,  of  the  second  part. 
Without  going  into  detail,  it  is  sufficient  to  state  that  in  its 
general  scope  it  was  a  contract  on  the  one  side  to  sell  to  Page 
and  his  associates  the  bonds  of  the  road  hold  by  them,  upon 
certain  considerations  therein  expressed,  with  a  view  on  the 
part  of  the  purchasei-s,  through  the  ownership  of  the  bonds, 
to  acquire  title  to  the  property  of  the  Plattsburgh  and  Mon- 
treal Railroad  Company,  and  to  organize  a  new  corporation, 
to  whom  the  title  should  be  conveyed.  This  scheme  was 
carried  out,  and  Page  and  his  associates  caused  the  property 
to  be  conveyed  to  the  Montreal  and  Plattsburgh  Railroad 
Company  in  exchange  for  its  stock.  It  was  found  by  the 
learned  trial  judge  that  when  the  agreement  of  September 
13,  1867,  was  made  Page  and  his  associates  had  actual  notice 
of  the  order  of  March  10,  1858,  and  of  the  agreement  of 
August  27,  1858,  between  the  receiver  and  Vilas.  It  cannot 
be  maintained,  we  think,  that  there  is  no  direct  evidence,  to 
support  the  finding.  The  circumstances  also  tend  to  support 
it.  It  will  be  remembered  that  when  the  contract  of  Septem- 
ber 13,  1867  was  made,  Vilas  had  no  claim  except  under  the 
contract  of  August  27,  1858.  He  had  released  his  title  to 
the.  rolling  stock,  whatever  it  was,  to  the  receiver.  The 
property  had  by  the  release  become  a  part  of  the  assets  of  the 
railroad  company,  and  all  that  was  left  to  Vilas  was  the  con- 
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tingent  right  under  the  agreement  to  be  paid  the  sum  of 
$18,000.  PJatt,  one  of  the  parties  to  the  agreement  of  Sep- 
tember 13,  1867,  was  the  person  who,  as  receiver,  had  made 
the  contract  with  Vilas,  and  with  liis  co-contractors  owned 
nearly  all  the  first  mortgage  bonds  of  the  Plattsburgh  and 
Montreal  Railroad.  By  the  contract  with  Page  and  his 
associates,  the  sellers  of  the  bonds  agreed  that  the  new 
corporation  should  acquire  title  to  all  the  property  of  its 
predecessor,  "subject  to  the  claim  of  S.  F.  Vilas,  hereinafter 
referred  to,  if  any  shall  be  finally  adjudged."  By  a  subse- 
quent clause  in  the  contract  the  sellers  agreed  to  pay  a  certain 
sum  to  the  second  mortgage  bondholders,  and  also  "the 
amount  due  for  laud  damages  and  claims,  and  any  floating 
debts  incurred  by  the  receiver,  which  constitute  any  lien 
upon  the  railroad."  They  also  agreed  to  pay  the  costs  in  the 
foreclosure  suit,  except  in  the  Vilas  branch  of  that  suit,  and 
in  that  branch  to  pay  the  plaintiffs  costs  to  date.  The  con- 
tract then  continues, "  the  purchasers  are  to  assume  the  conduct 
and  prosecution  of  that  suit  and  to  abide  its  result  and  judg- 
ment, and  if  there  should  be  any  recovery  in  said  Vilas'  favor, 
the  purchasers  agree  to  indemnify  said  parties  of  the  first  part 
and  said  Piatt,  as  receiver,  against  the  same."  The  provision 
that  the  purchasers  should  take  "  subject  to  the  claim "  of 
Vilas,  was,  in  the  actual  situation,  witliout  meaning,  unless  it 
related  to  the  claim  which,  as  the  result  of  the  litigation  in 
the  Vilas  branch  of  the  foreclosure,  would  be  established 
against  the  property  under  the  agreement  of  August  27, 1868. 
Whatever  title  Vilas  acquired  under  his  purchase  on  the 
execution  sales,  has  been  released  and  extinguished  by  his 
voluntary  act,  and  he  could  never  reclaim  it.  Page  and  his 
associates  were  by  the  agreement  to  be  vested  with  the  title 
to  this  as  well  as  the  other  property  of  the  railroad.  They 
agreed  to  take  subject  to  Vilas'  claim  and  to  abide  the  result 
of  the  foreclosure  action.  That  result,  whatever  it  might  be, 
could  not  affect  their  title  to  the  property  agreed  to  be  pur- 
chased, unless  it  operated  to  create  a  lien  in  favor  of  Vilas, 
under    the    agreement    of    August    27,    1858.     We   think 
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there  is  reasonable  ground  to  infer,  as  stated  in  the  opinion 
at  Special  Term,  that  the  parties  to  the  contract  of  Septem- 
ber 13,  1867,  "had  reference  to  an  arrangement  not  disclosed 
m  the  pleadings  (in  the  foreclosure  action),  dependent  on 
th'^  result  and  judgment  in  the  suit  which  the  purchasers 
nndi^  the  agreement  agreed  to  abide."  Page  and  his  associates 
were  purchasers  of  the  bonds  and,  pro  tanto^  of  the  mortgage 
security,  and  took  them  subject  to  the  equities  of  third  parties. 
The  Montreal  and  Plattsburgh  Railroad  Company  represented 
simply  the  purchasers  of  the  bonds,  and  paid  no  value,  and 
held  the  property  subject  to  any  equitable  lien  to  which  it 
was  subject  in  the. hands  of  its  grantors.  We  are,  therefore, 
of  opinion  that  the  purchase-price  of  the  rolling  stock,  fixed 
by  the  agreement  between  Vilas  and  the  receiver,  is  a  valid 
lien  upon  the  mortgaged  property. 

The  personal  judgment  awarded  against  Page  and  his 
associates  has,  we  think,  no  legal  foundation.  It  proceeds  on 
that  clause  in  the  agreement  of  September  13,  1867,  by  which 
Page  and  his  associates  agreed  to  "  assume  the  conduct  and 
prosecution  of  that  suit  (the  Yilas  branch),  and  to  abide  its 
result  and  judgment,  and  if  there  shall  be  any  recovery  in 
Vilas'  favor,  the  purchasers  agree  to  indemnify  said  parties 
of  the  first  part  and  said  Piatt,  as  receiver,  against  the  same." 
There  is  no  promise  to  pay  Vilas  the  amount  of  his  claim, 
nor  was  the  promise  to  abide  the  result  of  the  litigation,  or  to 
indemnify  the  vendors  in  the  contract,  made  for  his  benefit, 
within  Lawrence  v.  Fox  (20  N".  Y.  268),  and  kindred  cases. 
The  agreement  to  abide  by  the  result  of  the  litigation  was 
intended  to  protect  the  vendors  against  any  claim  by  Page 
and  his  associates,  in  case  the  title  of  Vilas  to  the  rolling 
stock,  or  his  lien  on  the  mortgaged  property  should  be  sus- 
tained. The  latter  part  of  the  clause  is  a  contract  strictly  of 
indemnity.  The  vendors  have  not  been  damnified,  nor  is  it 
easy  to  discover  how  they  ever  can  be.  The  agreement 
of  August  27,  1858,  expressly  exempts  the  receiver  from 
personal  liability  for  the  purchase-price  of  the  rolling  stock, 
and  the  other  vendors,  in  the  agreement  of  September  13, 
SioKELS  — Vol  LXI.        59 
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1858,  have  never,  so  far  as  appears,  become  liable  to  Yilas 
or  assumed  the  payment  of  his  debt.  The  indemnity  clause 
may  have  been  inserted  to  protect  the  vendees  against 
a  possible  award  of  costs  in  the  litigation  of  the  Vilas  claim. 
But  whatever  may  have  been  in  the  contemplation  of  the 
parties,  it  clearly  imposed  no  personal  liability  upon  Page 
and  his  associates  to  Yilas.  It  is  not  necessary  to  determine 
whether,  independently  of  the  agreement  of  September  13, 
1867,  any  ground  exists  for  charging  the  defendant  Page  with 
the  payment  of  the  lien  debt.  The  complaint  proceeds 
exclusively  upon  his  obligation  under  that  agreement. 

We  are  also  of  opinion  that  the  costs  adjudged  in  favor  of 
Vilas  in  the  foreclosure  action  are  not  comprehended  in  his 
agreement  with  the  receiver  and  cannot  be  charged  as  a  lien 
upon  property  in  the  hands  of  the  present  defendant. 

Our  conclusion  is  that  the  personal  judgment  against  the 
individual  defendants  should  be  reversed,  with  costs  against 
the  plaintiflE,  and  that  it  be  modified  in  respect  to  charging  the 
costs  in  the  foreclosure  action  as  a  lien,  and  by  making  the 
mortgaged  property  in  the  haVids  of  the  corporations  defend- 
ant primarily  liable ;  and  that,  as  so  modified,  the  judgment 
be  affirmed,  with  costs  against  the  corporations  defendant. 

All  concur,  except  Peokham,  J.,  not  sitting. 

Judgment  accordingly. 
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West  Philadelphia  Bank,  Appellant,  v.  Allston  Gerry, 
Impleaded,  etc.,  Bespondent. 

In  1875  the  firm  of  G.  T.  &  Co.,  composed  of  the  defendants,  executed 
to  plaintiff  its  promissory  note  upon  which  this  action  was  brought,  and 
judgment  was  recovered  in  January,  1888,  against  all  of  the  defend- 
ants. In  August,  1878,  defendant  G.,  then  being  a  resident  of  Massa- 
chusetts, filed  his  petition  in  bankruptcy,  and  in  March,  1888,  obtained 
his  discharge  from  aU  debts  and  claims  provable  against  his  estate 
which  existed  on  August  3,  1878,  save  as  excepted  by  the  bankrupt  act. 
Before  the  petition  in  bankruptcy  was  filed  the  firm  was  dissolved,  an 
assignment  of  its  property  made  and  the  assets  distributed  among  cred- 
itors. An  application  made  by  G.  in  September,  1886,  for  a  discharge 
of  said  judgment  of  record  as  against  G.  was  granted.  Held,tYia.t  the  dis- 
charge in  bankruptcy  covered  the  judgment ;  that  conceding  G.  could 
have  obtained  from  the  United  States  Court  a  stay  of  proceedings  in 
this  action,  he  was  not  bound  so  to  do,  and  his  omission  could  not 
deprive  him  of  the  benefit  of  the  provision  of  the  Code  of  Civil  Pro- 
cedure (§  1268),  providing  that^at  any  time  after  the  lapse  of  two  years 
from  a  bankrupt's  discharge  he  may  apply  to  the  court  in  which  a  judg- 

'  ment  was  rendered  against  him  to  have  it  discharged  of  record,  and 
requiring  the  court  to  grant  the  application  '*  if  it  appears  that  he  has 
been  discharged  from  the  payment  of  that  judgment;  *'  also,  that  if  the 
doctrine  of  laches  applied,  it  was  for  the  court  below  to  deal  with  it, 
and  its  decision  was  not  reviewable  here. 

Medbury  v.  Swan  (46  N.  Y.  200)  distinguished. 

Under  the  late  bankrupt  act,  in  proceedings  instituted  for  his  discharge 
by  one  member  of  a  firm,  upon  his  individual  petition,  partnei^hip 
debts  were  provable,  and  he  was  entitled  to  be  discharged  from  them, 
whether  there  were  assets  of  the  firm  or  not. 

It  was  objected  that  the  judgment  was  not  included  in  G's  schedule  in 
bankruptcy;  it  appeared  that  the  note  upon  which  the  judgment  was 
recovered  was  set  forth.  HMy  that  a  discharge  of  the  cause  of  action 
discharged  the  judgment. 

It  seems,  the  said  provision  of  the  Code  introduced  no  new  law,  but  simply 
conforms  with,  and  was  afflrmatory  of  the  previous  uniform  practice 
of  the  courts. 

(Argued  June  7, 1887;  decided  October  4, 1887.) 

Appeal  from  the  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  made  January  22, 1887, 
which  affirmed  an  order  of  Special  Term,  granting  a  motion 
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on  the  part  of  defendant  Gerry,  directing  that  the  judgment 
heroin  be  canceled  and  discharged  of  record  as  against  him. 
The  material  facts  are  stated  in  the  opinion. 

James  Armstrong  for  appellant.  The  defendant  Gerry  was 
guilty  of  laches  in  not  applying  for  a  stay.  {Medhury  v. 
Swariy  46  N.  Y.  200 ;  Yalkenburgh  v.  Dederick^  1  Johnp. 
Cas.  133 ;  Cross  v.  Hohson^  2  Caine's  Oas.  102.)  A  discharge 
in  bankruptcy  of  a  single  member  of  a  copartnership  does  not 
act  as  a  discharge  of  copartnership  debts  if  there  are  assets  of 
the  firm  unless  the  firm  is  declared  bankrupt.  {In  re  Little. 
1  Nat.  Bk.  Reg.  343 ;  In  re  Noonan,  10  id.  334 ;  Hudgins  v. 
Lmie^  11  id.  462;  Compton  v.  Conkling,  Jr.^  15  id.  417; 
Corey  v.  Perry^  17  id.  147;  In  re  Plunib^  id.  76.)  No 
member  of  a  firm  owing  copartnership  debts  can  be  dis- 
charged if  thei*e  are  firm  assets,  unless  the  firm  is  declared 
bankrupt.  He  cannot  be  discharged  of  his  individual  liabili- 
ties, leaving  him  liable  for  his  copartnership  debts,  for  he 
must  be  discharged  of  all  or  none.  {In  re  Grady^  111  Nat. 
Bk.  Rep.  229 ;  Irire  Morritz  &  Periner,  5  L.  R.  539.)  The 
order  appealed  from  was  improperly  granted,  as  the  moving 
party  did  not  bring  himself  within  the  provisions  of  section 
1268  of  the  Code  of  Civil  Procedure.  {Clurk  v.  Bowling^ 
3  N.  T.  216 ;  Monroe  v.  Upton,  50  id.  693 :  Laws  of  1876, 
chap.  62,  Code  of  Civ.  Pro.,  §  1268.) 

iiohert  Payne  for  respondent.  If  it  appeared  tliat  Allston 
Gerry  has  been  discharged  from  the  payment  of  the  judgment, 
this  court  "  must "  make  an  order  accordingly,  and  the  clerk 
"  must "  cancel  and  discharge  the  docket  thereof.  (Code  of 
Civ.  Proc,  §  1268.)  The  debt,  being  the  note  on  which  the 
judgment  was  based,  was  due  and  payable  from  Gerry's  firm, 
from  him  individually,  and  existed  at  the  time  of  the  com- 
mencement of  his  proceedings  in  bankruptcy,  and  was,  there- 
fore, provable  against  his  estate  in  bankruptcy.  (U.  S.  R.  S., 
§  5067.)  The  certificate  of  discharge  in  bankruptcy  is  con- 
clusive evidence  in  favor  of  the  bankrupt  of  the  fact  and 
regularity  of  such  discharge,  and  cannot  be  impeached  in  a 
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State  court  on  the  ground  that  it  was  improperly  granted. 
{Ocean  Bk.  v.  Oloott,^6  K.  Y.^  12.)  The  recovery  of  the 
judgment  on  January  10,  1883,  on  the  note  in  question,  does 
not  prevent  the  operation  of  the  discharge  on  the  plaintiflfs 
claim,  {dark  v.  liowli?)^,  3  N.  Y.  ^16 ;  Monroe  v.  Uptons 
60  id.  593;  MedJbury  v.  Swan,  46  id.  200;  Valkenburgh 
V.  Dederick,  1  Johns.  Oas.  134 ;  Gross  v.  Uohson,  2  Caiue's 
Cas.  102.)  The  District  Courts  of  the  United  States  are 
not  courts  of  inferior  jurisdiction  in  the  sense  that  renders 
it  necessary  to  show  their  jurisdiction  on  the  face  of  their 
re^-ords.  The  .r  jurisdiction  is  presumed  until  the  contrary  is 
ehown.  {McComiick  v.  Ijullvvan,  10  Wheat.  192 ;  Ex  parte 
WaikinSy  3  Petere,  193 ;  Huckman  v.  CoweU,  1  N.  Y.  505 ; 
Gherawng  Bk,  v.  Judson^  8  id.  254.)  Where  there  are  no 
partnership  assets  to  be  administered  (under  the  bankrupt  law), 
a  member  of  a  late  partnership  may,  upon  his  individual 
petition,  be  discharged  from  all  his  debts,  partnership  as  well 
as  individual.  {In  re  Ahhe,  2  N.  B.  R.  75.)  A  firm  cannot 
be  adjudged  bankrupt  on  the  petition  of  one  of  the  partners 
against  his  copartners,  where  it  appears  that  the  firm  had  been 
dissolved  by  judicial  decree  and  all  its  assets  transferred  to  a 
receiver,  and  that  there  are  firm  debts.  {In  re  Hopkins,  18 
N.  B.  R.  339.)  A  firm  not  subsisting  at  the  date  of  the  filing 
of  the  petition  cannot  be  adjudged  bankrupt,  if  there  are  no 
firm  assets,  though  there  may  be  firm  debts  still  unpaid. 
{In  re  Crockett,  2  N.  B.  K  208 ;  8.  (7.,  2  Ben.  515 ;  In  re 
Ha/rtough,  3  N.  B.  R.  422.)  Partnerships  can  be  adjudged 
bankrupts  only  when  they  actually  exist,  or  where  there  are 
assets,  and  not  when  terminated  by  bankruptcy,  insolvency, 
assignment  or  otherwise.  {In  re  Winkens,  2  N.  B.  R.  349 ; 
In  re  LiMUy  1  id.  341.)  A  discharge  in  bankniptcy  extin- 
guishes all  the  debts  of  the  bankrupt  provable  under  the  act 
existing  at  the  date  of  the  filing  of  his  petition  in  bankruptcy, 
and  any  judgment  that  may  be  obtained  upon  any  of  such 
debts,  if  such  judgment  be  entered  before  the  date  of  the 
discharge  in  bankruptcy.  {Sands  v.  Perry,  38  Hun,  268; 
Clanrk  V.  Rowling,  3  N.  Y.  216 ;  Monroe  v.  Uptons  50  id.  593 ; 
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Amcld  V.   Oliver^  64  How.   452;   Revere    Copper    Co.  v. 
Dimock,  90  N.  Y.  33.) 

Danfobth,  J.  It  appears  by  tlie  motion  papers  that  in  May, 
1875,  the  petitioner  was  a  member  of  the  firm  of  Gerry,  Til- 
ton  &  Colwell,  and,  as  such,  indebted  to  the  plaintiff  upon  a 
promissory  note  of  that  date,  made  by  the  firm  for  the  sum 
of  $2,569.73.  It  was  not  paid,  and  on  the  10th  of  January, 
1888,  the  plaintiff  recovered  judgment  in  the  Supreme  Court 
of  this  State  against  him  and  the  other  members  of  the  firm. 
It  also  appears  that  on  the  3d  of  August,  1878,  he,  then  being 
a  resident  of  the  State  of  Massachusetts,  filed  in  the  proper 
court  a  petition  that  he  be  adjudged  a  bankrupt ;  that  he  was 
so  adjudged,  and,  thereafter,  so  conformed  to  the  requirements 
of  the  statutes  of  the  United  States  relating  to  bankruptcy ; 
that  on  the  30th  day  of  March,  1883,  an  order  was  made  by 
the  District  Court  of  the  United  States,  sitting  in  bankruptcy, 
for  the  district  of  Massachusetts,  that  he  be  "forever  dis- 
charged from  all  debts  and  claims  which,"  under  those  statutes, 
were  provable  against  his  estate  and  which  existed  on  the 
3d  day  of  August,  1878,  subject  to  certain  exceptions,  of  which 
the  debt  in  question  wad  not  one.  In  September,  1886,  he 
applied  to  the  proper  court  for  an  order  discharging  the  above 
judgment  of  record  as  against  him.  The  motion  was  opposed 
by  the  judgment  creditor,  but  granted  by  the  court.  The 
plaintiff  appeals.  We  find  no  ground  on  which  the  appeal 
can  succeed.  The  Code  of  Civil  Procedure  (§  1268),  provides 
that,  at  any  time  after  two  years  have  elapsed  since  a  bankrupt 
was  discharged  from  his  debts,  pursuant  to  the  act  of  congress 
relating  to  bankruptcy,  he  may,  upon  proof  of  his  discharge, 
apply  to  the  court  in  which  a  judgment  was  rendered  against 
him,  for  an  order  directing  the  judgment  to  be  canceled  and 
discharged  of  record ;  and  "  if  it  appears  that  he  has  been  dis- 
charged from  the  payment  of  that  judgment,  an  order  must 
be  made  accordingly."     The  appellant  contends  : 

First.  That  "the  debtor  was  guilty  of  laches  in  not  obtaining 
a  stay  from  the  United  States  court  of  the  proceedings  in  the 
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action  in  the  State  court."  If  he  could  have  done  so,  he  was 
not  bound  to  take  that  course,  and  his  omission  cannot  deprive 
him  of  the  l;>enefit  of  the  statute  above  quoted.  We  do  not  see 
that  the  doctrine  of  laches  applies,  but  if  it  does  it  was  for  the 
Supreme  Court  to  deal  with  it,  and  its  decision  cannot  be 
reviewed.  Medhury  v.  Swan  (46  N.  Y.  200),  cited  by  the 
respondent,  involved  a  favor  depending  on  the  discretion  of 
the  Supreme  Court,  and  its  decision  being  adverse  to  the  bank- 
rupt, was  not  the  subject  of  review. 

Second.  That  "a  discharge  in  bankruptcy  of  a  single 
member  of  a  copartnership  does  not  act  as  a  discharge  of  a 
copartnership  debt  if  there  are  assets  of  the  firm  unless  the 
firm  is  declared  bankrupt."  It  a]>pears  as  a  fact  in  the  case 
that  before  the  petition  in  bankruptcy  was  filed  the  firm  had 
been  dissolved,  and  a  general  assignment  without  prefer- 
ences made  by  it  of  all  its  property  to  assignees  who 
qualified  and  took  charge  of  and  distributed  its  property. 
Not  only  then  had  the  firm  ceased  to  exist  as  between 
the  parties,  but  there  were  no  partnership  assets,  nor  any 
power  on  its  part  to  acquire  any.  It  is  true  that  the  assign- 
ment did  not  release  the  obligation  of  the  contract,  but  that 
was  effected  by  bankruptcy  if  the  debt  was  one  provable 
against  the  bankrupt.  (Bankrupt  Act  of  1867,  §§  32,  34 ;  U.  S. 
Bankrupt  Act,  §§  5115,  6119.)  That  it  was  so  provable 
requires  no  argument,  for  jt  is  not  one  of  the  excepted  classes ; 
and,  save  those,  all  debts  and  liabilities,  claims  and  demands, 
present  or  future,  certain  or  contingent,  to  which  the  bankrupt 
was  subject,  or  which  were  due  and  payable  from  him  at  the 
date  of  the  adjudication,  might  be  proved  against  his  estate. 
(Bankrupt  Act,  §  19 ;  R.  S.  of  U.  S.,  §  5067.)  Moreover,  if 
there  were  partnership  effects,  the  interest  of  the  bankrupt 
member  vested  in  his  assignee  (Bankrupt  Act,  §  14;  U.  S. 
R.  S.,  §§  6044,  5046),  as  an  asset.  {In  re  Beal,  2  Nat.  Bank. 
Reg.  578.) 

The  precise  point  was  also  decided  by  Blatohford,  J.,  In 
Hie  Matter  of  Frear  (1  Nat.  Bank.  Reg.  660  ;  8.  C,  35  How. 
Pr.  249),  who  was  a  member  of  a  then  late  copartnership,  but 
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Arnold  V.   Oliver^  64  How.   452;   Revere   Copper    Go.  v. 
Dimock,  90  N.  T.  33.) 

Danfoeth,  J.  It  appears  by  tlie  motion  papers  that  in  May, 
1875,  the  petitioner  was  a  member  of  the  firm  of  Gerry,  Til- 
ton  &  Colwell,  and,  as  such,  indebted  to  the  plaintiflE  upon  a 
promissory  note  of  that  date,  made  by  the  firm  for  the  sum 
of  $2,569.73.  It  was  not  paid,  and  on  the  10th  of  January, 
1888,  the  plaintiff  recovered  judgment  in  the  Supreme  Court 
of  this  State  against  him  and  the  other  members  of  the  firm. 
It  also  appears  that  on  the  3d  of  August,  1878,  he,  then  being 
a  resident  of  the  State  of  Massachusetts,  filed  in  the  proper 
court  a  petition  that  he  be  adjudged  a  bankrupt ;  that  he  was 
so  adjudged,  and,  thereafter,  so  conformed  to  the  requirements 
of  the  statutes  of  the  United  States  relating  to  bankruptcy ; 
that  on  the  30th  day  of  March,  1883,  an  order  was  made  by 
the  District  Court  of  the  United  States,  sitting  in  bankruptcy, 
for  the  district  of  Massachusetts,  that  he  be  "forever  dis- 
charged from  all  debts  and  claims  which,"  under  those  statutes, 
were  provable  against  his  estate  and  which  existed  on  the 
3d  day  of  August,  1878,  subject  to  certain  exceptions,  of  which 
the  debt  in  question  was  not  one.  In  September,  1886,  he 
applied  to  the  proper  court  for  an  order  discharging  the  above 
judgment  of  record  as  against  him.  The  motion  was  opposed 
by  the  judgment  creditor,  but  granted  by  the  court.  The 
plaintiff  appeals.  We  find  no  ground  on  which  the  appeal 
can  succeed.  The  Code  of  Civil  Procedure  (§  1268),  provides 
that,  at  any  time  after  two  years  have  elapsed  since  a  bankrupt 
was  discharged  from  his  debts,  pursuant  to  the  act  of  congress 
relating  to  bankruptcy,  he  may,  upon  proof  of  his  discharge, 
apply  to  the  court  in  which  a  judgment  was  rendered  against 
him,  for  an  order  directing  the  judgment  to  be  canceled  and 
discharged  of  record ;  and  "  if  it  appears  that  he  has  been  dis- 
charged from  the  payment  of  that  judgment,  an  order  must 
be  made  accordingly."     The  appellant  contends  : 

First.  That  "  the  debtor  was  guilty  of  laches  in  not  obtaining 
a  stay  from  the  United  States  court  of  the  proceedings  in  the 
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action  in  the  State  court."  If  he  could  have  done  so,  he  was 
not  bound  to  take  that  course,  and  his  omission  cannot  deprive 
him  of  the  l;>enefit  of  the  statute  above  quoted.  We  do  not  see 
that  the  doctrine  of  laches  applies,  but  if  it  does  it  was  for  the 
Supreme  Court  to  deal  with  it,  and  its  decision  cannot  be 
reviewed.  Medbury  v.  Swan  (46  N.  Y.  200),  cited  by  the 
respondent,  involved  a  favor  depending  on  the  discretion  of 
the  Supreme  Court,  and  its  decision  being  adverse  to  the  bank- 
rupt, was  not  the  subject  of  review. 

Second.  That  "a  discharge  in  bankruptcy  of  a  single 
member  of  a  copartnership  does  not  act  as  a  discharge  of  a 
copartnership  debt  if  there  are  assets  of  the  firm  unless  the 
firm  is  declared  bankrupt."  It  aj>pears  as  a  fact  in  the  case 
that  before  the  petition  in  bankruptcy  was  filed  the  firm  had 
been  dissolved,  and  a  general  assignment  without  prefer- 
ences made  by  it  of  all  its  property  to  assignees  who 
qualified  and  took  charge  of  and  distributed  its  property. 
Not  only  then  had  the  firm  ceased  to  exist  as  between 
the  parties,  but  there  were  no  partnership  assets,  nor  any 
power  on  its  part  to  acquire  any.  It  is  true  that  the  assign- 
ment did  not  release  the  obligation  of  the  contract,  but  that 
was  effected  by  bankruptcy  if  the  debt  was  one  provable 
against  the  bankrupt.  (Bankrupt  Act  of  1867,  §§  32,  34 ;  U.  S. 
Bankrupt  Act,  §§  5116,  5119.)  That  it  was  so  provable 
requires  no  argument,  for  it  is  not  one  of  the  excepted  classes ; 
and,  save  those,  all  debts  and  liabilities,  claims  and  demands, 
present  or  future,  certain  or  contingent,  to  which  the  bankrupt 
was  subject,  or  which  were  due  and  payable  from  him  at  the 
date  of  the  adjudication,  might  be  proved  against  his  estate. 
(Bankrupt  Act,  §  19 ;  E.  S.  of  U.  S.,  §  5067.)  Moreover,  if 
there  were  partnership  effects,  the  interest  of  the  bankrupt 
member  vested  in  his  assignee  (Bankrupt  Act,  §  14;  U.  S. 
R.  S.,  §§  6044,  5046),  as  an  asset.  {In  re  Beal,  2  Nat.  Bank. 
Reg.  578.) 

The  precise  point  was  also  decided  by  Blatohford,  J.,  In 
the  Matter  of  Frear  (1  Nat.  Bank.  Reg.  660  ;  8.  C,  35  How. 
?r.  249),  who  was  a  member  of  a  then  late  copartnership,  but 
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who  filed  his  individaal  petition  for  a  discharge  from  all  his 
debts,  it  was  held  that  the  debt  in  question  although  a  part- 
nership debt,  was  provable  whether  there  were  assets  of  the 
copartnership  or  not.  This  view  of  the  law  is  also  consistent 
with  the  declaration  in  section  33  of  the  Bankrupt  Act 
(U.  S.  R.  S.,  §  5118),  that  no  discharge  should  release  or 
affect  any  person  liable  for  the  same  debt  with  the  bankrupt, 
either  as  partner  or  otherwise.  Nothing  else  can  be  inferred, 
than  that,  within  the  intent  of  the  act,  one  partner  might  be 
entitled  to  be  discharged  for  or  in  respect  of  partnership  debts. 

Third.  That  the  moving  party  is  not  within  the  Code 
(§  1268,  supra)j  because  "  the  judgment  was  not  included  in 
his  schedules  in  bankruptcy."  It  appears,  however,  that  the 
debt  which  constituted  the  cause  of  action  was  set  forth,  and 
the  amount  and  date,  etc.,  of  the  note  upon  which  the  judg- 
ment was  recovered,  and  the  name  and  address  of  the  plaintiff 
herein,  as  a  creditor  by  virtue  of  it.  The  cases  already  decided 
in  this  court  {Clark  v.  Rowling^  3  N.  Y.  216 ;  Monroe  v. 
Upton^  50  id.  593),  if  applicable,  show  that  the  judgment  is, 
for  the  purpose  of  the  Code  {/tuprcL)^  regarded  as  the  old  debt 
in  a  new  form,  and  that  a  discharge  of  the  cause  of  action,  as 
described  in  the  bankruptcy  proceedings,  discharged  the  judg- 
ment which  is  founded  upon  and  represents  it.  But  the 
respondent  says  the  provisions  of  the  Code  {8upra\  were  not 
enacted  until  after  the  decision  in  those  cases.-  That  is  true, 
yet  the  relief  formulated  by  it  had  long  before  been  effected 
by  the  uniform  practice  of  tlie  courts.  {Baker  v.  Judges  of 
UlaUr^  4  Johns.  191 ;  Baker  v.  Taylor^  1  Cow.  165 ;  Alcott 
V.  Aven/y  1  Barb.  Ch.  347.)  The  Code  introduced  no  new 
law,  but  was  in  conformity  with  that  practice  and  affirmatory 
of  it.  Its  language  is  not  open  to  doubt ;  but  if  it  were,  the 
act  is  remedial  and  should  receive  such  construction  as  will 
advance  its  object.  In  any  view  which  can  be  taken  of  it,  we 
think  the  decision  of  the  court  below  was  right  and  its  order, 
therefore,  should  be  aflSrmed. 

All  concur. 

Order  affirmed. 
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Thb  Diamond  Matoh  Company,  Respondent,   v.  William 
RoBBBR   Appellant. 

Defendant,  wJtio  was  engaged  in  the  manufacture  in  this  State,  and  sale 
throughout  the  States  and  territories,  of  friction  matches,  sold  his  manu- 
factory, stock,  fixtures,  trade,  trade-mark  and  good  will  of  the  busi- 
ness, to  a  corporation  then  engaged  in  the  same  manufacture  in  the 
States  of  Connecticut,  Delaware  and  Illinois,  selling  its  manufactures 
throughout  the  country.  The  bill  of  sale  contained  a  covenant,  on  the 
part  of  defendant,  with  the  purchaser  *'and  assigns"  that  he  would 
not,  at  any  time  within  ninety-nine  years,  engage  in  such  manufacture 
or  sale,  except  in  the  service  of  the  purchasing  company,  within  any  of 
the  States  or  territories,  except  Nevada  and  Montana  ;  defendant  also, 
at  the  same  time  executed  to  the  purchaser  a  bond  in  the  penalty  of 
$15,000,  conditioned  to  pay  that  sum  as  liquidated  damages  in  case  of  a 
breach  of  his  covenant  In  an  action  upon  the  covenant,  hdd,  that  the 
restraint  was  partial,  and  not  general,  and  that  the  covenant  was  valid  ; 
also,  that  theequitable  jurisdiction  of  the  court  to  enforce  said  covenant 
was  Qpt  excluded  by  the  fact  that  defendant,  in  connection  with  it,  exe- 
cuted the  bond. 

i^  teems  that,  while  the  early  doctrine  of  the  common  law  that  contracts 
in  general  restraint  of  trade  are  void,  without  regard  to  circumstances, 
has  not  been  fully  abrogated,  it  has  been  much  weakened  and  modified. 

As  to  whether  such  a  covenant  is  invalid,  where  the  restraint  is  general, . 
but,  at  the  same  time,  is  coextensive  only  with  the  interest  to  be  pro- 
tected, and  with  the  benefits  intended  to  be  conferred,  qtugre. 

The  motive  of  the  covenantee  is  not  the  test  of  the  validity  of  such  a 
covenant.  A  party  may  legally  purchase  the  trade  and  business  of 
another  for  the  very  purpose  of  preventing  competition,  and  its  validfty, 
if  supported  by  a  consideration,  depends  upon  its  reasonableness  as 
between  the  parties. 

The  question  as  to  what  is  a  general  restraint  of  trade  does  not  depend 
upon  State  lines  ;  they  are  not  the  boundaries  of  trade  and  commerce, 
and  a  restraint  is  not  necessarily  general  which  embraces  an  entire 
SUte. 

Also  held,  that  defendant  was  not  in  a  position  entitling  him  to  raise  the 
question  that  the  contract  was,  on  the  part  of  the  corporation,  ultra 
Hree;  that  having  received  the  benefits  thereof,  he  must  abide  by  its 
terms. 

Also  held,  the  plaintiff,  as  successor  and  assignee  of  the  purchasing  cor- 
poration was  entitled  to  maintain  the  action;  and  the  fact  that  it  is  a 
foreign  corporation  was  no  objection. 
SiOKBLs  —  Vol.  LXl.      60 
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The  history  of  litigation  upon  the  subject  of  contracts  in  restraint  of  trade 
showing  the  tendency  of  recent  judicial  opinion  toward  the  relaxation 
of  the  old  common  law  rule  given,  and  the  authorities,  collated. 

(Argued  June  8,  1887  ;  decided  OctoDer  4, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  20,  1885, 
which  modified  as  to  an  additional  allowance  of  costs  and 
afiirmed,  as  modified,  a  judgment  in  favor  of  plaintiff,entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  restrain  the  defendant  from 
engaging  in  the  manufacture  or  sale  of  friction  matches  in 
violation  of  a  covenant  in  a  bill  of  sale  executed  by  defendant, 
which  is  set  forth  in  the  opinion,  wherein  also  the  material 
facts  are  stated. 

Robert  Sewell  for  appellant.  Contracts  in  restraint  of  trade 
cannot  be  enforced  at  law  or  in  equity.  (2  Par.  on  Cont.  748 ; 
752 ;  Mitchell  v.  Reynolds^  1  P.  Williams,  181 ;  Hornet*  v.  Ash- 
ford^  3  Bing.  320 ;  Horner  v.  Graves^  7  id.  735 ;  IfoUe  v.  Bates^ 
7  Cow.  307 ;  Maier  v.  Homan^  4  Daly,  168 ;  Bingham  v. 
Maigne,  52  Super.  Ct.  90;  Sar.  Co.  Bk,  v.  King,  44  N.  Y. 
90 ;  Curtis  v.  Gokey,  68  id.  300 ;  Lawrence  v.  Kidder,  10 
Barb.  641,  647  ;  Chappel  v.  Brockway,  21  Wend.  157 ;  Rosa 
v.  Sadgheer,  id.  166 ;  Holhrook  v.  Waters,  9  How.  335  ;  Dun- 
lop  V.  Gregory,  10  N.  Y.  241 ;  Oregon  Steamhoat  Case,  20 
Wall.  64;  Arnoit  v.  Pittston  C,  Co.,  68  N.  Y.  506;. 
Ehling  v.  Bauer,  17  Week.  Dig.  497 ;  Mackinnon  Pen 
Co.  V.  Fountain  Ink  Co.,  422,  423.)  Neither  can  the 
contract  in  question  be  sustained  under  the  authorities 
as  pne  in  partial  restraint  of  trade.  {Steams  v.  Barrett^  1 
Pick.  450 ;  Pierce  v.  Fuller,  8  Mass.  226 ;  Perkins  v.  Lynn, 
9  id.  530 ;  Morse  Drill  Co.  v.  Morse,  103  id.  73  ;  30  Ga.  414 ; 
45  id.  319 ;  8  id.  567  ;  Holraes  v.  Martin,  10  id.  503  ;  Wright 
V.  Rider,  36  Cal.  357 ;  Oregon  S.  Nav.  Co.  v.  Windsor,  20 
Wall.  67 ;  Taylor  v.  Blatchford,  13  Allen,  375 ;  Dunlop  v. 
Gregory,  10  N.  Y.  241  ;  Ifoore  v.  Bennett,  40  Cal.  251 ; 
W.  Va.  Trails.  Co.  v.  0.  R.  P.  L.,  W.  Va.  600,  617 ;  Lavh 
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rence  v.  Kiddery  10  Barb.  641  ;  Horner  v.  Oravea^  7  JBing. 
735  ;  Bingham  v.  Maigne^  52  Super.  Ct.  90 ;  Mandeville  v. 
Harman,  23  Rep.  372 ;  Keeler  v.  Taylor,  53  Penn.  St.  469 ; 
Kimberly  v.  Jennings,  6  Sim.  362 ;  Hitchcock  v.  Coker,  5  Ad. 
&  El.  454 ;  Brewer  v.  MarsliaU,  4C.  £.  Gr.  537,  546 ;  Leather 
Cloth  Co,  V.  Loraent,  L.  R.  9  Eq.  345 ;  e/arm*  v.  Peck,  10 
Paige,  118 ;  Ward  v.  Byrne,  5  M.  &  W.  548 ;  Hlndey.  Cray, 
I  M.  &  G.  195 ;  AlUopp  v.  Wheatcroft,  L.  R.  15  Eq.  79 ; 
CoUins  V.  Z{>cA:d,  4  App.  Gas.  464 ;  1  Smith's  L.  Gas.  [8th  ed.] 
432 ;  ArnoU  v.  P.  <Ss  E\  Coal  Co.,  68  N.  Y.  558.)  Plaintiff 
has  failed  in  making  out  a  case  for  the  interposition  of  a  court 
of  equity.  (Waterman  on  Spec.  Per.  Cents.  727 ;  2  Story 
Eq.  Jur.  §  1318 ;  Bagley  v.  Peddie,  16  N.  Y.  469 ;  Kemp  v. 
Knick.  Ice  Co.,  69  id.  58 ;  Little  v.  Banks,  85  id.  258 ;  Mar- 
shall V.  Peters,  12  How.  Pr.  218 ;  Balcom  v.  Jvlien,  22  id. 
349 ;  Demiing  v.  Chapman,  11  id.  382  :  Wa/rd  v.  Kelsey,  14 
Abb.  Pr.  106;  Sixth  Ave.  R.  R.  Co.  v.  Ken\  28  How.  382; 
Lathrop  V.  Laihrop,  47  id.  532 ;  Griffin  v.  Winne,  10  Hun, 
571 ;  McHugh  v.  j5.  j5.  Co.,  ^Q  Barb.  612 ;  NessU  v.  ^(9^^, 
19  Abb.  Pr.  240;  Barnes  v.  McAllister,  18  How.  534.) 
The  courts  will  not,  by  injunction,  restrain  a  party  from 
the  violation  of  a  contract  in  which  the  parties  have  fixed 
and  liquidated  the  damages  for  such  violation.  (Willard's 
Eq.  Jur.  274,  278;  Hoffman's  Prov.  Rem.  215;  Howell 
V.  L.  I.  R.  R.  Co.,  22  Week.  Dig.  487;  Dunlop  v. 
Gregory,  10  N.  Y.  241;  Ifobles  v.  Bates,  7  Cow.  307; 
Vincent  v.  King,  13  How.  Pr.  234;  Barnes  v.  McAlis- 
ter,  18  id.  534 ;  Bagley  v.  Peddee,  16  N.  Y.  469  ;  Dakin  v. 
WUltams,  17  Wend.  447;  Kjiapp  v.  Maltby,  13  id.  587; 
Price  V.  Oreen,  16  M.  &  W.  346 ;  OaZsworthy  v.  Strutt, 
1  W.  H.  &  Y.  [Exch.  R.]  659 ;  Woosterw.  Kirch,  26  Hun,  61 ; 
Kemp  V.  Knick.  Ice  Co.,  69  N.  Y.  58 ;  Ft.  Clark  R.  R,  Co. 
Y.  Andet^son,  108  111.  64;  S.  C,  29  Alb.  Law  Jour.  104; 
Little  V.  Banks,  85  N.  Y.  258,  266.)  Independently  of  the 
question  as  to  whether  or  not  it  is  against  public  policy  to  have 
this  contract  stand  at  all,  the  convenience  of  the  people  of  this 
State  is  to  be  taken  into  consideration.    (  Wedgwood  v.  A  dams^ 


476  Diamond  Match  Co.  v,  Roebkb.  [Oct., 

Statement  of  case. 

6  Beav.  600 ;  CuUen  v.  B.  W.  P.  Co.y  116  Mass.  90 ;  AmoU  v. 
F.dsK  G.  Co.,  68  N.  Y.  566 ;  Sione  v.  PraU,  25  lU.  75 ;  Pome- 
roy's  Eq.  Jur.  §§  934,  1405 ;  Shr&wslury  <&  B.  H.  R.  Co. 
V.  L,  &  N.  TT.  R,  R.  Co.,  De  G.  M.  &  G.  115 ;  S.  C,  6 
H.  &  L.  113 ;  Godwin  v.  ColUns,  4  H.  &  D.  28.)  Equity 
will  refuse  to  decree  the  specific  performance  of  this  contract, 
because  it  is  tdtra  vires.  {Christian  Un.  v.  F^ount,  101  U.  S. 
356 ;  State  v.  B.  R.  R.  Co.,  25  Vt.  488 ;  Morawetz  on  Corp. 
§§  502-507,  509  et  seq;  Bard  v.  Poole,  12  N.  Y.  495  ;  Whits 
V.  Sowardy  46  id.  114.)  A  contract  injuriously  affecting  the 
revenue  of  the  country  cannot  be  enforced.  {Smith  v.  Mer- 
riU,  14  N.  Y.  452 ;  Meux  v.  Humphreys,  3  C.  &  P.  79.) 
The  covenant  now  sought  to  be  enforced  was  purely  a  personal 
one  between  the  defendant  and  the  plaintiff's  assignor,  and 
could  not  be  transferred.  {E.  H.  cfe  If.  R.  R.  Co.  v.  Comm., 
9  Bush.  [Ky.]  438.) 

Noah  Davis  for  respondent.  The  defendant's  objection 
that  the  plaintiff  is  confined  to  an  action  at  law  for  the  liqui- 
dated damages  mentioned  in  the  bond  is  not  well  taken,  he  is 
entitled  to  the  enforcement  of  defendant's  covenants  by  a 
court  of  equity.  {Phomix  Ins.  Co.  v.  Cont  Ins.  Co.,  87 
N.  Y.  400,  404;  Long  v.  Bowring,  33  Beav.  585 ;  Howard 
V.  Woodward,  10  Jur.  [N.  S.]  1123  ;  Coles  v.  Sims,  6  De  G. 
McN.  &  G.  1,  11 ;  Bird  v.  Lake,  1  Hun  &  Miller  Gh.  Ill ; 
Dooley  v.  Watson,  1  Gray  [Mass.]  414  ;  Ghraham  v.  Bickham, 
4  Dallas,  150 ;  Clark  v.  Jones,  1  Denio,  516 ;  Fisher  v.  Bar- 
reU,  4  Gush.  381 ;  Plwnkett  v.  Meth.  CL,  3  id.  661 ;  Logam. 
V.  WdnhoU,  1  C.  L.  &  F.  611 ;  GiUis  v.  Hall,  2  Brewster, 
342  ;  Jones  v.  Heavens,  L.  R.  4  Ch.  Div.  636.)  The  covenant 
is  not  void  as  being  in  restraint  of  trade.  {Curtis  v.  Qokey, 
68  N.  Y.  300 ;  Oregon  St.  Noa).  Co.  v.  Winsirr,  20  Wall.  64.) 
The  covenant  was  reasonable.  {ChappeU  v.  Brockway,  21 
Wend.  162;  Homer  v.  Graves,  7  Bing.  743;  Dunlap  v. 
Gregory,  6  Seld.  241 ;  Ja/rvis  v.  Peck,  10  Paige,  118 ;  GUlis 
V.  Hall,  2  Brews.  342  ;  Morgan  v.  Perhamus,  86  O.  St.  517; 
Hedge  v.  Lowe,  47  la.  137;  Peliz  v.  Echde,  62  Mo.  171; 
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BearrvY,  Oriffin,  2  Chit.  R.  407 ;  Leightonv.  Wales,  3  M. &W. 
345 ;  Morris  v.  Coleman^  18  Vesey,  437 ;  Brown  v.  Ouy^  4 
East  190  ;  Leather  C.  Co.  v.  Lorsent,  L.  R  9  Eq.  346 ;  Rous- 
sUlon  V.  RousiUon^  14  L.  R.  Ch.  Div.  351 ;  2  High  on  Inj. 
chap.  19,  §  1174 ;  Hdler  v.  Hersee^  10  Hun,  433.)  The 
contract  in  this  case  isr  not  in  restraint  of  trade  within  the 
meaning  and  policy  of  the  rule  invoked  by  the  appellant. 
(  WaUis  V.  Day,  2  M.  &  W.  273  ;  Morse  T.  D.  &  M.  Co.  v. 
Morse,  103  Mass.  73.)  The  plaintiff,  as  successor  of  the  Swift 
&  Courtney  &  Beecher  Company,  and  as  the  assignee  of  all 
its  business  and  property  and  of  the  defendant's  obligation,  is 
entitled  to  the  same  rights  and  privileges^  and  the  same 
remedies  under  that  obligation  as  were  possessed  by  its  prede- 
cessor and  assignor.  {Hedge  v.  Lowe,  47  la.  137  ;  MoHenry 
V.  Jewett,  90  N.  Y.  58 ;  WiUiams  v.  W.  Uh.  Co.,  93  id.  640.) 
Defendant  not  having  returned  or  offered  to  return  the  con- 
sideration paid  to  him,  he  cannot,  therefore,  insist  that  he  is 
not  bound  by  the  obligation  for  which  that  consideration  was 
given.  {Oould  v.  Cayuga  Oo.  Bk.,  86  N.  Y.  75;  Howard 
V.  Hayes,  47  Super.  Ct.  89 ;  Farrell  v.  Corhett,  4  Hun,  128 ; 
Whitn^  A.  Co.  v.  Barlow,  68  N.  Y.  62;  Parish  v.  WJieder 
22  id.  508 ;  PraU  v.  Eaton,  18  Hun,  293.)  The  assumption 
that  the  plaintiff,  as  a  foreign  corporation,  cannot  maintain 
this  action,  is  without  foundation.  (Code  of  Civil  Pro.  §  1779 ; 
Merriok  v.  Vcm  Santvoord,  34  N.  Y.  208  ;  Bh.  of  Arigusta  v. 
Earle,  13  Peters  519 ;  Hibernia  Bk.  v.  Lacornbe,  84  N.  Y. 
367  ;  Bk.  of  Mich.  v.  Williams,  5  Wend.  478 ;  Silver  L.  Bk. 
V.  ]!rorth,  4  Johns.  Ch.  370;  P.  dk  B.  P.  Works  v.  Willetts, 
14  Abb.  119 ;  Western  Pes.  Bk.  v.  Potter,  1  Clark  Ch.  432.) 

Andrews,  J.  Two  questions  are  presented :  First.  Whether 
the  covenant  of  the  defendant  contained  in  the  bill  of  sale 
executed  by  him  to  the  Swift  &  Courtney  &  Beecher  Com- 
pany on  the  27th  day  of  August,  1880,  "that  he  shall  and  will 
not,  at  any  time  or  times  within  ninety-nine  years,  directly  or 
indirectly  engage  in  the  manufacture  or  sale  of  friction 
matches  (excepting  in  the  capacity  of  agent  pr  employe  of 
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said  The  Swift  &  Courtney  &  Beecher  Company),  within  any 
of  the  several  States  of  the  United  States  of  America,  or  in 
the  territories  thereof,  or  within  the  District  of  Columbia, 
excepting  and  reserving,  however,  the  right  to  manufacture 
and  sell  friction  matches  in  the  State  of  Nevada  and  in  the 
territory  of  Montana,"  is  void  as  being  a  covenant  in  restraint 
of  trade ;  and,  Second,  as  to  the  right  of  the  plaintiff,  under 
the  special  circumstances,  to  the  equitable  remedy  by  injunc- 
tion to  enforce  the  performance  of  the  covenant.  There  is 
no  real  controversy  as  to  the  essential  facts.  The  considera- 
tion of  the  covenant  was  the  purchase  by  the  Swift  &  Court- 
ney &  Beecher  Company,  a  Connecticut  corporation,  of  the 
manufactory  No.  528  west  Fiftieth  street,  in  the  city  of  New 
York,  belonging  to  the  defendant,  in  which  he  had,  for  several 
years  prior  to  entering  into  the  covenamt,  carried  on  the  business 
of  manufacturing  friction  matches,  and  of  the  stock  and 
materials  on  hand,  together  with  the  trade,  trade-mai'ks  and 
good  will  of  the  business,  for  the  aggregate  sum  (excluding 
a  mortgage  of  $5,000  on  the  property,  assumed  by  the 
company)  of  $46,724.05,  of  which  $13,000  was  the  price  of 
the  real  estate.  By  the  preliminary  agreement  of  July  27, 
1880,  $28,000  of  the  purchase-price  was  to  be  paid  in  the  stock 
of  the  Swift  &  Courtney  &  Beecher  Company.  This  was 
modified  when  the  jfroperty  was  transferred  August  27, 1880, 
by  giving  to  the  defendant  the  option  to  receive  the  $28,000 
in  the  notes  of  the  company  or  in  its  stock,  the  option  to  be 
exercised  on  or  before  January  1^  1881.  The  remainder  of 
the  purchase-price,  $18,724.05,  was  paid  down  in  cash,  and 
subsequently,  March  1, 1881,  the  defendant  accepted  from  the 
plaintiff,  the  Diamond  Match  Company,  in  full  payment  of 
the  $28,000,  the  sum  of  $8,000  in  cash  and  notes,  and  $20,000 
in  the  stock  of  the  plaintiff,  th^  plaintiff  company  having, 
prior  to  said  payment,  purchased  the  property  of  the  Swift  & 
Courtney  &  Beecher  Company  and  become  the  assignee  of 
the  defendant's  covenant.  It  is  admitted  by  the  pleadings 
that  in  August,  1880  (when  the  covenant  in  question  was 
made),  the  Swift  &  Courtney  &  Beecher  Company  carried  on 
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the  business  of  manufacturing  friction  matches  in  the  States 
of  Connecticut,  Delaware  and  Illinois,  and  of  selling  the  same 
"in  the  several  States  and  territories  of  the  United  States  and 
in  the  District  of  Columbia ; "  and  the  complaint  alleges,  and 
the  defendant  in  his  answer  admits,  that  he  was  at  the  same 
time  also  engaged  in  the  manufacture  of  friction  matches  in 
the  city  of  New  York,  and  in  selling  them  in  the  same  terri- 
tory. The  proof  tends  to  support  the  admission  in  the  plead- 
ings. It  was  shown  that  the  defendant  employed  traveling 
salesmen  and  that  his  matches  were  found  in  the  hands  of 
dealers  in  ten  States.  The  Swift  &  Courtney  &  Beecher 
Company  also  sent  their  matches  throughout  the  country 
wherever  they  could  find  a  market.  When  the  bargain  was 
consummated,  on  the  27th  of  August,  1880,  the  defendant 
entered  into  the  employment  of  the  Swif£  &  Courtney  and 
Beecher  Company,  and  remained  in  its  employment  until 
January,  1881,  at  a  salary  of  $1,500  a  year.  He  then  entered 
into  the  employment  of  the  plaintiff  and  remained  with  it 
during  the  year  1881,  at  a  salary  of  $2,500  a  year,  and  from 
January  1, 1882,  at  a  salary  of  $3,600  a  year,  when  a  disagree- 
ment arising  as  to  the  salary  he  should  thereafter  receive,  the 
plaintiflE  declining  to  pay  a  salary  of  more  than  $2,500  a  year, 
the  defendant  voluntarily  left  its  service.  Subsequently  he 
became  superintendent  of  a  rival  match  manufacturing  com- 
pany in  New  Jersey,  at  a  salary  of  $5,000,  and  he  also  opened 
a  store  in  New  York  for  the  sale  of  matches  other  than  those 
manufactured  by  the  plaintiflE.  Tlie  contention  by  the  defend- 
ant that  the  plaintiff  has  no  equitable  remedy  to  enforce  the 
covenant,  rests  mainly  on  the  fact  that  contemporaneously 
with  the  execution  of  the  covenant  of  August  27,  1880,  the 
defendant  also  executed  to  the  Swift  &  Courtney  &  Beecher 
Company  a  bond  in  the  penalty  of  $15,000,  conditioned  to 
pay  that  sum  to  the  company  as  liquidated  damages  in  case 
of  a  breach  of  his  covenant. 

The  defendant  forjhis  main  defense  relies  upon  the  ancient 
doctrine  of  the  common  law  first  definitely  declared,  so  far  as  I 
can  discover,  by  Chief  Justice  Parker  (Lord  Macclesfield)  in 
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the  leading  case  of  Mitohd  v.  Reynolds  (1  P.  WilUamB,  18 1), 
and  which  has  been  repeated  many  times  bj  judges  in  England 
and  America,  that  a  bond  in  general  restraint  of  trade  is  void. 
There  are  several  decisions  in  the  English  courts  of  an  earlier 
date  in  which  the  question  of  the  validity  of  contracts  restrain- 
ing the  obligor  from  pursuing  his  occupation  within  a 
particular  locality  were  considered.  The  cases  are  chronologic 
cally  arranged  and  stated  by  Mr.  Parsons  in  his  work  on 
Contracts  (Vol.  2,  p.  748,  note).  The  earliest  reported  case, 
decided  in  the  time  of  Henry  Y,  was  a  suit  on  a  bond  given  by 
the  defendant,  a  dyer,  not  to  use  his  craft  within  a  certain 
city  for  the  space  of  half  a  year.  The  judge  before  whom 
the  case  came  indignantly  denounced  the  plaintiff  for  procur- 
ing such  a  contract,  and  turned  him  out  of  court.  This  was 
followed  by  cases  arising  on  contracts  of  a  similar  character, 
restraining  the  obligors  f  xom  pursuing  their  trade  within  a 
certain  place  for  a  certain  time^  which  apparently  presented 
the  same  question  which  had  been  decided  in  the  dyer's  case, 
but  the  courts  sustained  the  contracts  and  gave  judgment 
for  the  plainti£E3 ;  and^  before  the  case  of  Mttchel  v.  Reynolds, 
it  had  become  settled  that  an  obligation  of  this  character  Jim- 
ited  as  to  time  and  space,  if  reasonable  under  the  circumstances 
and  supported  by  a  good  consideration,  was  valid.  The  case 
in  the  Year  Books  went  against  all  contracts  in  restraint  of 
trade,  whether  limited  or  general.  The  other  cases,  prior  to 
Mttchel  V.  ReynofdSj  sustained  contracts  for  a  particular 
restraint,  upon  special  grounds,  and  by  inference  decided 
against  the  validity  of  general  restraints.  The  case  of  Jifitchel 
V.  Reynolds  was  a  case  of  partial  restraint  and  the  contract 
was  sustained.  It  is  worthy  of  notice  that  most,  if  not  all, 
the  English  cases  which  assert  the  doctrine  that  all  contracts 
in  general  restraint  of  trade  are  void,  were  cases  where  the 
contract  before  the  court  was  limited  or  partial.  The  same 
is  generally  true  of  the  American  cases.  The  principal  cases 
in  this  State  are  of  that  character,  and  in  all  of  them  the  par- 
ticular contract  before  the  court  was  sustained  {Nobles  v. 
BcOes^  7  Cow.  307 ;   Cfuippel  v.  Brockway,  21  Wend.  157 ; 
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Dmiiop  V.  Gregoi^y  10  N.  Y.  211).  In  Alger  v.  Thacher 
(19  Pick.  6 1),  the  case  was  one  of  general  restraint,  and  the 
court,  construing  the  nile  as  inflexible  that  all  contracts  in 
general  restraint  of  trade  are  void,  gave  judgment  for  tlie 
defendant.  In  MUchel  v.  Reynolds  the  court,  in  assigning 
the  reasons  for  the  distinction  between  a  contract  in  gen- 
eral restraint  of  trade,  and  one  limited  to  a  particular  place^ 
says,  "for  the  former  of  these  must  be  void,  being  of  no 
benefit  to  either  party  and  only  oppressive ; "  and  later  on, 
"  because  in  a  great  many  instances  they  can  be  of  no  use  to 
the  obligee,  which  holds  in  all  cases  of  general  restraint 
throughout  England,  for  what  does  it  signify  to  a  tradesman 
in  London  wliat  another  does  in  Newcastle,  and  surely  it 
would  be  unreasonable  to  fix  a  certain  loss  on  one  side  with- 
out any  benefit  to  the  other."  lie  refers  to  other  reasons, 
viz. :  The  mischief  which  may  arise  (1)  to  the  party,  by  the 
loss,  by  the  obligor,  of  his  livelihood  and  the  subsistence  of  hi» 
family ;  and  (2),  to  the  public,  by  depriving  it  of  a  useful  mem- 
ber and  by  enabling  corporations  to  gain  control  of  the  trade 
of  the  kingdom.  It  is  quite  obvious  that  some  of  these 
reasons  are  much  less  forcible  now  than  when  Mitchel  v.  Rey- 
nolds was  decided.  Steam  and  electricity  have,  for  the  pur- 
poses of  trade  and  commerce,  almost  annihilated  distance,  and 
the  whole  world  is  now  a  mart  for  the  distribution  of  the  pro- 
ducts of  industry.  The  great  diffusion  of  wealth  and  the 
restless  activity  of  mankind  striving  to  better  their  condition, 
has  greatly  enlarged  the  field  of  human  enterprise  and  created 
a  vast  number  of  new  industries,  which  give  scope  to  ingenuity 
and  employment  for  capital  and  labor.  The  laws  no  longer 
favor  the  granting  of  exclusive  privileges,  and,  to  a  great 
extent,  business  corporations  are  practically  partnerships  and 
may  be  organized  by  any  pereons  who  desire  to  unite  their 
capital  or  skill  in  business,  leiiving  a  free  field  to  all  others 
•who  desire  for  the  same  or  similar  purposes  to  clothe  them- 
selves with  a  corporate  character.  The  tendency  of  lecent 
adjudications  is  marked  in  the  direction  of  relaxing  the  rigor 
of  the  doctrine  that  all  contracts  in  general  restraint  of  trade 
SioKELs— Vol.  LXI.         61 
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are  void  irrespective  of  special  circumstances.  Indeed,  it  has 
of  late  been  denied  that  a  hard  and  fast  rule  of  that  kind  has 
ever  been  tlie  law  of  England  {Rousillon  v.  liouHllon,  14 
L.  R.,  Ch.  Div.  351).  The  law  has,  for  centuries,  permitted 
contracts  in  partial  restraint  of  trade,  when  reasonable*;  and  in 
Horner  v.  Graves  (7  Bing.  735),  Chief  Justice  Tindal  con- 
sidered a  true  test  to  be  "  whether  the  restraint  is  such  only 
38  to  afford  a  fair  protection  to  the  interests  of  the  party  in 
favor  of  whom  it  is  given,  and  not  so  large  as  to  interfere 
with  the  interests  of  the  public."  When  the  restraint  is 
general,  but  at  the  same  time  is  co-extensive  only  with  the 
interest  to  be  protected,  and  with  the  benefit  meant  to  be  con- 
ferred, there  seems  to  be  no  good  reason  why,  as  between  the 
parties,  the  contract  is  not  as  reasonable  as  when  the  interest 
is  partial  .and  there  is  a  corresponding  partial  restraint.  And 
Is  there  any  real  public  interest  which  necessarily  condemns 
the  one  and  not  the  other  ?  It  is  an  encouragement  to  industry 
and  to  enterprise  in  building  up  a  trade,  that  a  man  shall  be 
allowed  to  sell  the  good  will  of  the  business  and  the  fruits  of 
his  industry  upon  the  best  terms  he  can  obtain.  If  his  busi- 
ness extends  over  a  continent,  does  public  policy  forbid  his 
accompanying  the  sale  with  a  stipulation  for  restraint  co-exten- 
sive with  the  business  which  he  sells  ?  If  such  a  contract  is 
permitted,  is  the  seller  any  more  likely  to  become  a  burden 
on  the  public  than  a  man  who  having  built  up  a  local  trade 
only,  sells  it,  binding  himself  not  to  carry  it  on  in  the  locality  ? 
Are  the  opportunities  for  employment  and  for  the  exercise 
of  useful  talents  so  shut  up  and  hemmed  in  that  the  public  is 
likely  to  lose  a  useful  member  of  society  in  the  one  case  and 
not  in  the  other  ?  Indeed,  what  public  policy  requires  is  often 
a  vague  and  diflScult  inquiry.  It  is  clear  that  public  policy 
and  the  interests  of  society  favor  the  utmost  freedom  of  con- 
tract, within  the  law,  and  require  that  business  transactions 
should  not  be  trammeled  by  unnecessary  restr'ctions.  "  If," 
said  Sir  George  Jessell,  in  Printing  Company  v.  Sampson 
(19  Eq.  Cas.  L.  R.  462)  "  there  is  one  thing  more  than  any  other 
which  public  policy  requires,  it  is  that  men  of  full  age  and  com- 
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petent  understanding  shall  have  the  utmost  liberty  of  contract- 
ing, and  that  contracts  when  entered  into  freely  and  voluntarily, 
shall  be  held  good  and  shall  be  enforced  by  courts  of  justice." 
It  has  sometimes  been  suggested  that  the  doctrine  that  con- 
tracts in  general  restraint  of  trade  are  void,  is  founded  in  part 
upon  the  policy  of  preventing  monopolies,  which  are  opposed 
to  the  liberty  of  the  subject,  and  the  granting  of  which  by 
the  king  under  claim  of  royal  prerogative  led  to  conflicts 
memorable  in  English  history.  (But  covenants  of  the  charac- 
ter of  the  one  now  in  question  operate  simply  to  prevent 
the  covenantor  from  engaging  in  the  business  which  he  sells, 
so  as  to  protect  the  purchaser  in  the  enjoyment  of  what  he 
has  purchased.  To  the  extent  that  the  contract  prevents  the 
vendor  from  carrying  on  the  particular  trade,  it  deprives  the 
<;omraunity  of  any  benefit  it  might  derive  from  his  entering 
into  competition.  But  the  business  is  open  to  all  others,  and 
there  is  little  danger  that  the  public  will  suflEer  harm  from 
lack  of  persons  to  engage  in  a  profitable  industry.  Such  con- 
tracts do  not  create  monopolies.  They  confer  no  special  or 
'exclusive  privilege.)  If  contracts  in  general  restraint  of  trade, 
where  the  trade  is  general,  are  void  as  tending  to  monopolies, 
contracts  in  partial  restraint  where  the  trade  is  local,  are 
subject  to  the  same  objection,  because  they  deprive  the  local 
community  of  the  services  of  the  covenantor  in  the  particular 
trade  or  calling,  and  prevent  his  becoming  a  competitor  with 
the  covenantee.  We  are  not  aware  of  any  rule  of  law  which 
makes  the  motive  of  the  covenantee  the  test  of  the  validity 
of  such  a  contract.  On  the  contrary  we  suppose  a  party  may 
legally  purchase  the  trade  and  business  of  another  for  the 
very  purpose  of  preventing  competition,  and  the  validity  of 
the  contract,  if  supported  by  a  consideration,  will  depend 
upon  its  reasonableness  as  between  the  parties.  Combinations 
T)etween  producers  to  limit  production  and  to  enhance  prices, 
are  or  may  be  unlawful,  but  they  stand  on  a  different  footing. 
We  cite  some  of  the  cases  showing  the  tendency  of  recent 
judicial  opinion  on  the  general  subject.  ( Whitiaker  v.  Howe^ 
3  Beav.  383 ;  Jones  v.  Leea^  1  Hurl.  &.  N.  189;  Rousillon 


484  Diamond  Match  Co.  v.  Roeber.  [Oct., 

Opinion  of  the  Court,  per  Ahdkbws,  J. 

V,  RouaiUoiiy  supra ;  Leailier  Co.  v,  Zorsont,  9  Eq.  Cas.^ 
L.  R,  345 ;  Collins  v.  Zocke,  4  App.  Cas.,  L.  li ,  674 ;  Oregoih 
Steam,  Co.  v.  Winsor^  20  Wall.  64 ;  Morse  v.  Morse^  103  Mass. 
73.)  In  Whitaker  v.  Ilowe^  a  contract  made  by  a  solicitor 
not  to  practice  as  a  solicitor  ''  in  any  part  of  Great  Britain," 
was  held  valid.  In  Housilloii  v.  liousillofi,  a  general  con- 
tract not  to  engage  in  the  sale  of  champagne,  without  limit 
as  to  space,  was  enforced  as  being  under  the  circumstances  a 
reasonable  contract.  In  Jo?ies  v.  Lees,  a  covenant  by  the 
defendant,  a  licensee  under  a  patent,  that  he  would  not  during 
the  license  make  or  sell  any  slubbing  machines  without  the 
invention  of  the  plaintiflE  applied  to  them,  was  held  valid* 
Bbamwell,  J.,  said :  "  It  is  objected  that  the  restraint 
extends  to  all  England,  but  so  does  the  privilege."  In  Oregon, 
Steam.  Co.  v.  Winsor  the  court  enforced  a  covenant  by  the 
defendant,  made  on  the  purchase  of  a  steamship,  that  it  should 
not  be  run  or  employed  in  the  freight  or  passenger  business 
upon  any  waters  in  the  State  of  California  for  the  period  of 
ten  years. 

In  the  present  state  of  the  authorities  we  think  it  cannot 
be  said  that  the  early  doctrine  that  contracts  in  general 
restraint  of  trade  are  void,  without  regard  to  circumstances, 
has  been  abrogated.  But  it  is  manifest  that  it  has  been  much 
weakened,  and  tliat  the  foundation  upon  which  it  was  origin- 
ally placed  has,  to  a  considemble  extent  at  least,  by  the  change 
of  circumstances,  been  removed. 

The  covenant  in  the  present  case  is  partial  and  not  general. 
It  is  practically  unlimited  as  to  time,  but  this,  under  the 
authorities,  is  not  an  objection,  if  the  contract  is  otherwise 
good.  ( Ward  v.  Byrve^  5  M.  &  W.  548 ;  Mumford  v.  Gethr 
ing^  7  C.  B.  [N.  S.]  305,  317.)  It  is  limited  as  to  space  since 
it  excepts  the  State  of  Nevada  and  the  Territory  of  Montana 
from  its  operation,  and  therefore  is  a  partial  and  not  a  general 
restraint,  unless,  as  claimed  by  the  defendant,  the  fact  that 
the  covenant  applies  to  the  whole  of  the  State  of  New  York, 
constitutes  a  general  restraint  within  the  authorities.  In 
Chappel  V.  Brockway  {supra),  Bronson,  J.,  in  stating  the 
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general  doctrine  as  to  contracts  in  restraint  of  trade,  remarked 
that  "  contracts  which  go  to  the  total  restraint  of  trade,  as  that 
a  man  will  not  pursue  his  occupation  anywhere  in  the  State, 
are  void."  The  contract  under  consideration  in  that  case  was 
one  by  whicli  the  defendant  agreed  not  to  inin  or  be  interested 
in  a  line  of  packet  boats  on  the  canal  between  Kochester  and 
Buffalo.  The  attention  of  the  court  was  not  called  to  the  point 
whether  a  contract  wtis  partial,  which  related  to  a  business 
extending  over  the  whole  country,  and  which  restrained  the 
carrying  on  of  business  in  the  State  of  New  York,  but 
excepted  other  States  from  its  operation.  The  remark  relied 
upon  was  ohiier^  and  in  reason  cannot  be  considered  a 
decision  upon  the  point  suggested.  We  are  of  the 
opinion  that  the  contention  of  the  defendant  is  not  sound 
in  principle,  and  should  not  be  sustained.  The  boundaries 
of  the  States  are  not  those  of  trade  and  commerce,  and 
business  is  restrained  within  no  such  limit.  The  coimtry 
as  a  whole,  is  that  of  which  we  are  citizens,  and  our  duty  and 
allegiance  are  due  both  to  the  State  and  nation.  Nor  is  it 
true,  as  a  general  rule,  that  a  business  established  here  cannot 
extend  beyond  the  State,  or  that  it  may  not  be  successfully 
established  outside  of  the  State.  There  are  trades  and  employ- 
ments whichj  from  their  nature,  are  localized  ;  but  this  is  not 
true  of  manufacturing  industries  in  general.  We  are  unwill- 
ing to  say  that  the  doctrine  as  to  what  is  a  general  restraint  of 
trade  depends  upon  State  lines,  and  we  ainnot  say  that  the 
exception  of  Nevada  and  Montana  was  colorable  merely.  The 
rule  itself  is  arbitrary,  and  we  are  not  disposed  to  put  such  a 
construction  upon  this  contract  as  will  make  it  a  contract  in 
general  restraint  of  trade,  when  upon  its  face  it  is  only  partial. 
The  case  of  Oregon  Steam,  Co,  v.  Wisnor  {sujyra)  supports  the 
view  that  a  restraint  is  not  necessarily  general  which  embraces 
an  entire  State.  The  defendant  entered  into  the  covenant  as  a 
consideration  in  part  of  the  purchase  of  his  property  by  the 
Swift  &  Courtney  &  Beecher  Company,  presumably  because 
he  considered  it  for  his  advantage  to  make  the  sale.  He  real- 
ized a  large  sum  in  money,  and  on  the  completion  of  the  trans- 
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action  became  interested  as  a  stockholder  in  the  very  business 
which  he  had  sold.  We  are  of  opinion  that  the  covenant^ 
being  supported  by  a  good  consideration,  and  constituting  a 
partial  and  not  a  general  restraint,  and  being,  in  view  of  the 
circumstances  disclosed,  reasonable,  is  valid  and  not  void. 

In  respect  to  the  second  general  question  raised,  we  are  of 
opinion  that  the  equitable  jurisdiction  of  the  court  to  enforce 
the  covenant  by  injunction,  was  not  excluded  by  the  fact  that 
the  defendant,  in  connection  with  the  covenant,  executed  a 
bond  for  its  performance,  with  a  stipulation  for  liquidated 
damages.  It  is,  of  course,  competent  for  parties  to  a  covenant 
to  agree  that  a  fixed  sum  shall  be  paid  in  case  of  a  breach  by 
the  party  in  default,  and  that  this  should  be  the  exclusive 
remedy.  The  intention  in  that  case  would  be  manifest  that 
the  payment  of  the  penalty  should  be  the  price  of  non-per- 
formance, and  to  be  accepted  by  the  covenantee  in  lieu  of 
]>erformance  {PhcBnix  Ins.  Co.  v.  G^ntine7ital  Ins.  Go.^  87 
N,  Y.  400, 406.)  But  the  taking  of  a  bond  in  connection  with 
a  covenant  does  not  exclude  the  jurisdiction  of  equity  in  a  case 
otherwise  cognizable  therein,  and  the  fact  that  the  damages  in 
the  bond  are  liquidated,  does  not  change  the  rule.  It  is  a  ques- 
tion of  intention,  to  be  deduced  from  the  whole  instrument 
and  the  circumstances ;  and  if  it  appear  that  the  performance 
of  the  covenant  was  intended,  and  not  merely  the  payment 
of  damages  in  case  of  a  breach,  the  covenant  will  be  enforced. 
It  was  said  in  Long  v.  Bowring  (33  Beav.  585),  which  was 
an  action  in  equity  for  the  specific  performance  of  a  covenant, 
there  being  also  a  clause  for  liquidated  damages,  "  all  that  is 
settled  by  this  clause  is  that  if  they  bring  an  action  for  damages 
the  amount  to  be  recovered  is  £1,000,  neither  more  nor 
less."  There  can  be  no  doubt  upon  the  circumstances  in 
this  case  that  the  parties  intended  that  the  covenant  should 
be  performed,  and  not  that  the  defendant  might  at  his 
option  repurchase  his  right  to  manufacture  and  sell 
matches  on  payment  of  the  liquidated  damages.  The  right  to 
relief  by  injunction  in  similar  contracts  is  established  by 
numerous  cases.     {Phomix  Ins.  Co.  v.  Continental  Ins.  Co.y 
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supra;  Long  v.  Bowring^  supra;  Howard  v.  Woodward^ 
10  Jur.  N.  S.  1128 ;  GoUs  v.  Sims,  5  De  G.,  McN.  &  G.  1 ; 
Avery  v.  Langford,  Kay's  Ch.,  663;  Whittdker  v.  Howey 
supra;  Hvlbbard  v.  Miller^  27  Mich.  15.) 

There  are  some  subordinate  questions  which  will  be  briefly 
noticed. 

First.  The  plaintiflF,  as  successor  of  The  Swift  &  Courtney 
&  Beecher  Company,  and  as  assignee  of  the  covenant,  can  main- 
tain the  action.  The  obligation  runs  to  the  Swift  &  Court- 
ney &  Beecher  Company,  "  its  successors  and  assigns."  The 
covenant  was  in  the  nature  of  a  property-right  and  was 
assignable,  at  least  it  was  assignable  in  connection  with  a  sale 
of  the  property  and  business  of  the  assignors.  {Hedge  v. 
Lowe,  47  Iowa  137,  and  cases  cited.)  Second.  The  defendant 
is  not  in  a  position  which  entitles  him  to  raise  the  question 
that  the  contract  with  The  Swift  &  Courtney  &  Beecher 
Company  was  ultra  vires  the  powers  of  that  corporation. 
He  has  retained  the  benefit  of  the  contract  and  must  abide 
by  its  terms.  (  Whitney  Arms  Go.  v.  Barlow,  68  N.  Y.  34.) 
Third.  The  fact  that  the  plaintiff  is  a  foreign  corporation  is  no 
objection  to  its  maintaining  the  action.  It  would  be  repugnant 
to  the  policy  of  our  legislation  and  a  violation  of  the  rules  of 
comity  to  grant  or  withhold  relief  in  our  courts  upon  such  a  dis- 
crimination. {Merrick  v.  Van  Santvoord,  34  N.  Y.  208; 
Hibemia  Nat.  Bank  v.  Lacomhe,  84  id.  367 ;  Code  Civ.  Pro. 
§  1779.)  Fourth.  The  consent  of  The  Swift  &  Courtney  <fe 
Beecher  Company  to  the  purchase  by  the  defendant  of  the  busi- 
ness of  Brueggemann,  did  not  relieve  the  defendant  from  his 
covenant.  That  transaction  was  in  no  way  inconsistent  there- 
with. Brueggemann  was  selling  matches  manufactured  by 
the  company,  under  an  agreement  to  deal  in  them  exclusively. 

There  are  some  questions  on  exceptions  to  the  admission 
and  exclusion  of  evidence.  None  of  them  present  any  ques- 
tion requiring  a  revei'sal  of  the  judgment. 

There  is  no  error  disclosed  by  the  record  and  the  judgncent 
should,  therefore,  be  affirmed. 

All  concur,  except  Peokham,  J.,  dissenting. 

Judgment  affirmed. 
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Tub  First  National  Bank  of  Ballston  Spa,  Appellant, 
\\or^^\  V.  The  Boabd  of    Supebvisors  of  Saratoga   County, 

Kespondent. 

No  person  can  make  himself  a  creditor  of  another  by  voluntarily  dis- 
charging a  duty  which  belongs  to  that  other;  and  no  obligation  can  be 
implied  in  law  from  a  voluntary  payment  of  the  debt  of  another, 
without  his  request,  by  one  who  is  under  no  legal  liability  or  compul- 
sion to  make  it. 

The  proportion  of  the  State  tax  levied  upon  a  county  and  charged  to  its 
treasurer  is  payable  by  him;  not  as  the  officer  or  agent  of  the  county 
but  as  an  individual,  designated  by  his  official  name  for  the  perform- 
ance of  specific  duties,  and  the  county  is  not  responsible  for  his  omis- 
sions or  defaults  in  respect  thereto  save  in  the  manner  prescribed  by  law. 

In  case  of  the  failure  or  neglect  of  the  county  treasurer  to  pay  over  the 
taxes  due  the  State,  or  to  render  an  account  thereof  to  the  comptroller, 
it  is  not  until  the  remedy  against  him  and  against  his  bail  has  been 
exhausted  and  the  loss  by  reason  of  that  default  has  been  thus  ascer- 
tained, that  the  county  is  required  to  act  or  any  duty  is  attached  to  it. 
(Chap.  427.  Laws  of  1853,  Chap.  893,  Laws  of  1863.) 

M.,  a  county  treasurer,  being  in  default  in  the  payment  of  the  State  tax 
levied  upon  his  county,  executed  two  notes  in  his  name  of  otlice  pur- 
porting to  be  by  authority  of  the  board  of  supervisors,  but  without 
any  actual  authority  from  that  body.  These  notes  were  discounted  by 
plaintiff,  the  proceeds  credited  in  the  individual  account  of  M.  and  paid 
out  on  his  checks  to  the  State  treasurer  to  apply  on  his  account  with  that 
officer.  Held,  that  an  action  was  not  maintainable  against  the  board  of 
supervisors  to  recover  the  amount  as  for  so  much  money  had  and  receivetl 
by  the  county  for  its  benefit  and  use;  that  the  indebtedness  to  the  State 
discharged  by  the  money  procured  from  plaintiff,  was  not  that  of  the 
county  but  of  M. ;  but  that  conceding  it  to  have  been  a  county  indebt- 
edness, plaintiff,  having  voluntarily  furnished  M.  with  the  means  to 
discharge  the  debt  without  any  request  or  promise  to  pay  on  the  part 
of  the  county,  did  not  thereby  become  its  creditor,  and  no  liability  on 
its  part  was  created. 

Newman  v.  Supervisors  (45  N.  Y,  676,  687);  Bridges  v.  Supervisors  (9'^  id. 
570),  distinguished. 

(Argued  June  9.  1887;  decided  October  4, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  February  12,  1885,  which  affirmed  a  judgment 
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in  favor  of  defendant  entered  upon  a  decision  of  the  court 
on  trial  without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Z.  B.  Pike  for  appellant.  The  debt  paid  by  the 
treasurer,  was  the  debt  of  the  county  of  Saratoga. 
Merch.  Bk.  v.  Sup'rs,  5  T.  &  O.  396,  897;  62  N.  Y. 
629;  Mayor,  etc,  v.  Davenport,  92  id.  60i,  616;  Supers  v, 
Otis,  62  id.  97;  E.  S,  pt.  1,  chap.  13 ;  R.  S.  [Banks  6th  ed,] 
985,  §  5 ;  45  N.  Y.  686.)  The  receipt  of  the  money  by  the 
treasurer,  and  payment  of  it  upon  the  indebtedness  of  the 
county,  created  a  liability  of  the  county  to  pay  the  debt  thus 
incurred  for  its  benefit.  {Bridges  v.  Sup'rs,  92  N.  Y.  570; 
mil  V.  Sup'rs,  12  id.  52 ;  Dawei/  v.  Sup'rs,  62  id.  294 ;  Bk. 
of  Comvi.  V.  Mayor,  etc.,  43  id.  184  ;  Chapman  v.  Brooklyn, 
40  id.  372 ;  Ely  v.  Norton,  3  Keyes,  397  ;  Tlathavoay  k.  Vin- 
cinnatus,  62  N,  Y.  447  ;  Gray  v.  Sup'rs,  93  id.  608 ;  Baker 
V.  Sup'rs,  3  Week.  Dig.  293 ;  Long  v.  Russell,  45  N,  Y. 
Super.  Ot.  434 ;  Bell  v.  Boughton,  2  Denio,  91 ;  Nelson  v. 
Mayor,  etc.,  63  N.  Y.  544;  2  Keyes,  202.)  The  money 
having  been  procured  from  the  bank  upon  unauthorized  notes 
and  by  the  financial  officer  of  the  county  without  authority, 
and  a  fraud  thereby  practiced  upon  the  plaintiff  by  which  it 
parted  with  its  funds,  wliich  were  appropriated  by  the  county 
to  its  immediate  benefit,  the  county  cannot  repudiate  the 
fraud  and  keep  the  funds.  If  it  keeps  the  funds  it  must, 
upon  its  implied  contract,  pay  the  plaintiff.  {Nat.  L.  Ins. 
Co.  V.  Minch,  53  N.  Y.  144;  Cobh  v.  Dows,  10  id.  345; 
Graves  v.  Speir,  58  Barb.  349 ;  Beverly  v,  Haight,  92  N.  Y. 
51.)  Negligence  on  part  of  plaintiff,  so  long  as  it  works 
no  injury  to  defendant,  avails  nothing.  (43  N.  Y.  452 ;  40 
id.  391  ;  Caussidiere  v.  Biers,  2  Keyes,  202 ;  Wetmore  v. 
Porter,  92  N.  Y.  81.)  Keceiving  the  consideration  of  or 
otherwise  deriving  benefit  from  an  unauthorized  contract 
entered  into  on  behalf  of  a  principal  by  an  agent,  after  full 
knowledge  of  the  facts,  operates  as  a  ratrflcation  of  the  whole 
Sick  ELS— Vol.  LXI.         62 
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coutract  by  the  principal,  and  makes  the  latter  liable  as  fully 
to  all  intents  and  purposes  as  if  direct  authority  had  been 
originally  given.  (Story  on  Agency,  §  239  et  aeq. ;  2  Potter 
on  Corp.  601,  n.  23 ;  ^isseU  v.M.  S.  cfe  JV.  I.  R.  li.  Co.,  22 
N.  Y.  258 ;  JV^elson  v.  Mayor,  etc,  63  id.  536 ;  Brady  v. 
Mayor,  etc,  20  id.  312;  5  Abb.  [N.  C]  49,  note>j  The 
silence  of  the  county  until  after  suit ;  its  conduct  in  receiving, 
appropriating  and  keeping  the  plaintiffs  money,  and  in  resist- 
ing its  collecition,  constitute  a  ratification  supplying  the  want 
of  the  delegation  to  Mann  by  the  county,  of  the  power  the 
county  clearly  had  to  make  the  contract.  {Argenti  v.  San 
Francisco,  16  Cal.  255 ;  63  K  Y.  544  ;  Dillon  on  Mun.  Corp. 
§§  384,  750 ;  Potter  on  Corp.  §  508.) 

Charles  S,  Lester  for  respondent.  The  loan  in  suit  being 
made  without  the  shadow  of  authority,  and  in  direct  violation 
of  a  statutory  prohibition,  no  recovery  can  be  had.  {Donovan 
V.  Mayor,  etc,  53  N.  Y.  291 ;  McDonald  v.  Mayor,  etc,  68 
id.  23  ;  Smith  v.  Newburgh,  77  id.  130 ;  Parr  v.  YiL  oj 
(jhsienhush,  72  id.  463 ;  Wellington  v.  Lawrence,  73  Me,  125.) 
By  neglecting  his  duty  to  pay  over,  and  embezzling  the  funds, 
the  county  treasurer  became  personally  liable,  and  the  money 
borrowed  of  the  bank  thus  paid  his  personal  liability.  (Laws 
of  1855,  chap.  427,  §  13 ;  3  Edmunds,  359  ;  JEtna  Nat  Bk. 
V.  Fourth  Nat.  Bk.,  46  N.  Y.  82 ;  Gray  v.  Supers,  26  Hun, 
265 ;  Hart  v.  BulJd^y,  2  Edw.  Ch.  70 ;  People  v.  City  Bk. 
of  lioch.,  93  N.  Y.  582 ;  People  v.  Merch.  <&  M.  Bk.,  78  id. 
269;  Com.  Bk.  v.  Hughes,  17  Wend.  94;  Marsh  v.  Oneida 
Co.  Bk.,  34  Barb.  298.)  The  loan  made  by  the  plaintiff  to 
Henry  A.  Mann  was  a  voluntary  loan  to  a  person  who  had 
no  authority  to  borrow  it  for  the  defendant.  Money  advanced 
br  a  person  under  no  restraint,  compulsion  or  duress,  cannot 
be  recovered  back.  {Co7n.  Bk.  of  Rochester  v.  Rochester, 
4Sl  Barb.  488 ;  2  Hun,  394.)  The  plaintiff  could  not  make 
himself  a  creditor  of  defendant  by  voluntarily  discharging  a 
duty  which  belonged  to  defendant,  even  in  case  a  duty  did 
rest  on   defendant.    {Gould  v.  Phoenix,  3   T.  &  0.   797; 
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Iriffraham  v.  Gilberty  20  Barb.  151 ;  Salshury  v.  PhUa.^  44- 
Penn.  St.  303 ;  Baltimore  v.  PouLtiiey,  25  Md.  18 ;  Jeffer- 
sorivllle  v.  Ferryboat^  35  Ind.  19 ;  Inhah%,  of  S.  Scituate  v. 
Hanmer^  9  Gray,  420 ;  BickrteU  v.  BickneU^  111  Mass.  265.) 

Danforth,  J.  On  the  Ist  of  February,  1876,  the  State 
treasurer  charged  the  "  treasurer  of  the  county  of  Saratoga  '^ 
$76,960.51,  being  the  State  tax  of  1874,  as  levied  upon  that 
county,  and  also  with  items  of  taxes  canceled  in  that  year 
amounting  to  $498.54.  On  the  17th  of  May,  1875,  there  was 
credited  on  this  account  the  sum  of  $10,000,  which,  witli 
other  payments  not  in  question  here,  so  reduced  the  account 
that  on  the  third  of  June  tlie  balance  due  from  the  treasurer 
to  the  State  was  $32,624.18.  Henry  A.  Mann,  was  then  and 
since  February  1,  1873,  had  been  treasurer  of  the  county^ 
and  on  the  fourth  of  June,  an  action  was  brought  by  the 
attorney-general  in  the  name  of  the  People  against  him  to 
recover  this  sum,  as  so  much  money  belonging  to  the  State 
which  he  had  received  and  neglected  to  pay  over.  On  the 
seventeenth  of  June  he  paid,  and  the  account  was  credited 
with  $20,000,  and  subsequently  judgment  went  against  him 
in  that  action  by  default  for  $10,274.27,  being  the  balance  of 
tie  account  first  mentioned.  The  plaintiff  now  sues  the 
county  of  Saratoga  to  recover  the  sum  of  $10,000,  which  it 
alleges  was  advanced  by  it  to  Mann,  as  treasurer,  to  enable 
him  to  make  the  payment  of  May  seventeenth,  and  the  f  ur- 
dier  sum  of  $10,000,  which  it  alleges  was  in  like  manner 
advanced  for  a  similar  purpose,  and  in  fact  entered  into  and 
made  part  of  the  payment  of  $20,000,  credited  June  seven- 
teenth. Upon  both  occasions  the  plaintiff  discounted  Mann's 
note,  the  first  being  in  these  words : 

"No.— 

"Saratoga  County  Tebasuber's  Office,  ) 
"Ballston  Spa,  June  16,  1875.  ) 

"  In  pursuance  of  a  resolution  passed  November,  1874,  by 
the  board  of  supervisors  of  Saratoga  county,  the  county  of 
Saratoga  promises  to  pay  at  the  Saratoga  county  treasurer's 
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office,  on  or  before  the  15tli  day  of  February,  1876,  to  First 
National  Bank,  BuUston  Spa,  or  bearer,  ten  thousand  dollars, 
at  seven  per  cent  interest,  for  value  received. 
"  $10,000. 

"  (Signed.)  HENRY  A.  MANN, 

"  TrecLsurerP 

The  other  is  in  similar  terms  except  the  date,  and  m  each 
instance  the  proceeds  were  placed  to  his  individual  credit  upon 
the  books  of  the  bank.  The  complaint  prayed  that  these 
notes  be  declared  valid  claims  against  the  county  of  Saratoga, 
and  that  the  plaintiflE  have  judgment  thereon  for  tlie  sum  of 
$20,000,  or  in  case  it  be  adjudged  that  they  are  not  valid  then 
that  the  plaintiff  have  judgment  against  the  county  as  for  so 
much  money  had  and  received  by  said  county  for  its  benefit 
and  use  as  above  set  forth. 

The  first  alternative  is  not  urged  upon  this  appeal,  nor  is 
it  now  claimed  that  Mann  was  in  any  manner  authorized  to 
borrow  the  money  for  the  county,  nor  that  his  contract  for 
its  repayment  is  binding  or  can  be  made  binding  upon  it.  It 
was  so  claimed,  but  the  finding  of  the  trial  judge  was  to  the 
contrary,  and  although  that  finding  was  excepted  to,  the  excep- 
tion is  not  presented  liere.  Indeed,  the  argument  of  the 
learned  counsel  for  the  plaintiff  against  the  judgment  which 
defeats  its  claim,  implies  that  Mann,  in  procuring  the  money, 
was  not  acting  under  the  authority  of  the  defendant,  but  is 
to  the  effect  that  the  money  obtained  was  appropriated  by 
him  to  the  payment  of  a  debt  due  from  the  county  to  the 
State,  and  so,  as  he  argues,  the  county  thereby  became  bound 
to  pay  the  plaintiff.  If  this  be  admitted  as  the  law,  it  is 
obvious  that  boards  of  supervisors,  who  are  empowered  by 
statute  "  to  examine,  settle  and  allow  all  accounts  chargeable 
against "  their  respective  counties,  "  and  to  direct  the  raising  of 
such  sums  as  may  be  necessary  to  defray  the  same"  (1  R. 
S.,  367,  §  4,  sub.  2),  may  be  greatly  relieved  of  their 
functions  by  the  action  of  any  person  who  will  take  the  risk 
of  proving,  to  the  satisfaction  of  a  court  or  jury,  that  the  debt 
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he  voluntarily  pays,  or  enables  another  to  pay,  was  the  proper 
debt  of  the  county  as  a  body  corporate.  But  this  conchision 
can  only  be  i cached  by  overriding  the  statute,  which  not  only 
limits  the  powers  of  a  county  as  a  contracting  party  (1  E. 
S.,  364,  §  1,  sub-  3),  but  declares  that  those  powers  can  be 
exercised  only  by  the  board  of  supervisors,  or  in  pursuance 
of  a  resolution  by  them  adopted.  A  doctrine  which  will  per- 
mit that  to  be  done  by  implication  which  cannot  be  done 
expressly,  and  which  is  fraught  with  so  many  obvious  evils, 
is  to  prevail  only  upon  persuasive  and  controlling  authorities. 
In  number  the  cases  cited  by  the  appellant  are  enough,  and 
they  came  from  this  court,  but  do  they  reach  the  necessary 
mark  ?  The  one  emphasized  by  the  appellant  is  Nevyman  v. 
Supervisors  of  Livingston  Go.  (45  N.  Y.  676,  687),  where  it 
appeared  that  through  the  corporate  act  of  that  county  an 
illegal  tax  had  been  enforced  and  paid  by  the  collector  into- 
the  county  treasury,  it  was  held  that  an  action  as  for  money  had 
and  received  would  lie  in  favor  of  the  taxpayer  against  the 
county.  In  Bridges^  S^cpervisor  of  the  Town  of  Liberty  v. 
Supervisors  of  Sullivan  Co.  (92  N.  Y.  570),  taxes  collected 
of  a  railroad  company  and  appropriated  by  law  to  the  pay- 
ment of  town  bonds  issued  in  its  aid,  were  improperly  paid 
by  the  collector  to  the  county  treasurer,  when  they  should 
have  been  paid  to  the  railroad  commissioner,  it  was  held  that 
a  similar  action  would  lie.  These  cases  and  all  others  cited 
on  this  point  are  easily  distinguishable  from  the  one  before 
us.  Here  the  plaintiff,  in  the  most  favorable  view  which  can 
be  taken  of  its  case — and  so  it  is  presented  by  the  appellant's 
counsel — seeks  to  make  itself  a  creditor  of  the  defendant  by 
voluntarily  enabling  Mann  to  discharge  a  debt  due  from  the 
defendant.  The  defendant  made  no  request  for  the  money, 
no  promise  to  repay,  and  the  record  contains  no  finding  or 
evidence  from  which  either  can  be  implied. 

Indeed  the  proposition  submitted  by  the  appellant,  and  its 
only  claim,  is  put  in  these  words:  "The  receipt  of  the 
money  by  the  treasurer,  and  payment  of  it  upon  the  indebted- 
ness of  the  county,  created  a  liability  of  the  county  to  pay 
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natural  justice,  to  which  the  plaintiff  refers  as  arising  "  ex  asquo 
et  hono^'*  which  imposes  any  obligation  in  its  favor  upon 
the  defendant.  It  holds  no  contract  obligation ;  it  has  acquired 
no  right,  and  consequently  no  equitable  debt.  We  think  the 
action  was  not  well  brought,  and  that  the  complaint  waa 
properly  dismissed. 

The  judgment  should  be  affirmed. 

All  concur  except  Peckham,  J.,  not  sitting. 

Judgment  affirmed. 


The  City  of  Brooklyn,  Respondent,  v.  George  Copeland, 

Appellant. 

Under  the  act  of  1861  (Chap.  340,  Laws  of  1861),  providing  for  a  public 
park  for  the  city  of  Brooklyn,  the  city  acquired  a  fee  in  the  lands  taken, 
impressed  with  a  trust,  of  which  the  legislature  could  relieve  the  city. 

Plaintiff's  complaint  herein  alleged,  in  substance,  that,  under  the  pro- 
visions of  said  act  it  became  and  still  is  the  owner  in  fee  and  possessed 
of  certain  land  described  in  the  complaint;  that  under  a  statute  auth- 
orizing it  (Chap.  873,  Laws  of  1870,  as  amended  by  Chap.  795,  Laws  of 
1873),  a  sale  of  said  land  was  made  to  defendant  and  he  entered  into  a 
contract  to  purchase,  but  that  he  has  refused  to  take  title  or  pay  the 
purchase-money.  Plaintiff  asked  for  a  specific  performance.  The 
answer  admitted  each  and  every  allegation  of  the  complaint,  except  it 
denied  that  the  statutes  mentioned  were  competent  to  vest  in  plaintiff 
the  ownership  of  the  land  in  question.  Held,  that  the  allegation  of 
ownership  in  the  complaint  was  equivalent  to  an  averment  of  compliance 
with  the  terms  of  the  act  of  1861,  i.  e.,  that  the  commissicner's  report 
was  confirmed  and  payment  made  to  the  owners  of  the  land  or  their 
assent  obtained  by  deed  duly  executed;  that  this  averment  was  not 
denied  by  the  answer,  which  simply  put  in  issue  the  quantum  of  the 
estate  acquired  by  the  city;  and  as,  if  true,  such  averment  would 
preclude  the  owners  from  thereafter  questioning  the  validity  of  the 
act,  its  constitutionality  could  not  be  questioned  here. 

On  the  trial  plaintiff's  counsel  asked  the  counsel  for  defendant  if  it  was 
admitted  that  the  steps  required  by  the  act  for  the  taking  of  lands  had 
been  taken ;  the  latter  replied  that  it  was,  except  that  no  admission  was 
made  that  awards  for  the  lands  were  accepted  by  the  owners  under 
such  circumstances  as  to  operate  as  a  voluntary  grant,  or  to  estop 
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defendant  from  denying  the  sufficiency  of  the  acts  to  vest  title.  Heldy 
that  this  did  not  detract  from  the  admission  in  the  answer. 

By  the  terms  of  sale  the  park  commissioners  contracted  to  give  a  full 
covenant  and  warranty  deed,  except  as  to  liens  and  debts  imposed  by 
legislative  action;  these  the  city  assumed  and  agreed  to  discharge. 
Held,  that  the  contract  was  valid. 

In  this  respect  the  case  of  Brooklyn  Park  Gommisnoners  v.  Armstrong 
(45  N.  Y.  284).  distinguished. 

(Ar^ed  June  10, 1887;  decided  October  4.  1887.) 

Appbal  from  jadgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  May  13,  1885,  wliick  affirmed  a  judg- 
ment in  favor  of  plaintiflF,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Tenn. 

This  was  an  action  to  compel  a  specific  performance  of  a 
contract  for  the  purchase  of  certain  lands. 

The  substance  of  tiie  pleadings  and  the  material  facts  are 
set  forth  in  the  opinion. 

H.  C.  M.  Ingraham  for  appellant.  The  city  did  not 
acquire  an  alienable  fee.  (Laws  of  1861,  chap.  340;  Laws  of 
1865,  chap.  603 ;  BrooJdyn  P.  Comers  v.  Armstrong^  45  N.  Y. 
284;  Wash.  CemHy  v.  P.  P.  <&  C.  LR.  R.  Co.,  68  id.  595.) 
It  is  only  where  the  title  is  acquired  in  fee  simple  absolute 
that  the  property  may  be  sold.  {Story  v.  N.  Y.  El.  R.  R. 
Co.,  90  K  T.  172.)  The  act  of  1861,  as  it  authorized  the 
taking  of  private  property  against  the  owner's  consent,  is  to 
be  strictly  construed,  and  while  the  property  and  the  estate 
which  is  to  be  taken,  whether  an  easement  or  fee,  and  the 
purposes  to  which  it  is  to  be  applied,  may  be  designated  in 
the  statute,  it  must  be  by  unequivocal  words,  and,  in  pursuing 
it,  all  prescribed  requirements  must  be  strictly  observed.  {In 
re  Water  ConCrB  Amsterdam^  96  K  T,  857 ;  Sixth  Ave.  R. 
R.  Co.  V.  Kerry,  72  id.  330 ;  Wash.  Cem'ty  v.  Proap.  Park 
R.  R.  Co.,  68  id.  591 ;  Sweet  v.  B.,  N.  Y.  <&  Phila..  R.  R. 
Co.,  79  id.  300.)  The  act  of  1865,  being  local,  was  unconsti- 
tutional and  void  as  to  such  portions  thereof  as  provides  for 
SioKELs  — YoL.  LXL        63 
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the  taking  of  the  fee  to  the  lands  condenined  under  the  act  of 
1861.  {People  v.  Hills,  35  N.  Y.  451 ;  People  v.  O'Binen, 
38  id.  193;  Kerrigan  v.  Force,  68  id.  381;  Constitution  of 
N.  T.  art.  3,  §  16 ;  Ruber  v.  People,  49  N.  Y.  132 ;  Gaskin 
V.  Meek,  42  id.  182 ;  In  re  Blodgett,  89  id.  892 ;  In  re  Paid, 
94  id.  497 ;  In  re  Flaibush  lands,  60  id.  407 ;  In  re  Sackeit 
St.,  74  id,  95.)  As  neither  of  said  acts,  under  which  the 
plaintiflF  claims  to  have  acquired  title,  provides  for  any  notice 
to  the  owner  of  the  lands  taken  as  to  what  amount  of  damages 
should  be  allowed  to  such  owner,  said  acts  are  unconstitutional 
and  void  as  to  the  provisions  for  taking  of  the  lands  by  emi 
nent  domain.  {Stewart  v.  Palmer,  74  N.  Y.  183 ;  PeopU  v. 
Eg.  Trust  Co.,  96  id.  395  ;  In  re  Jacobs,  98  id.  Ill  ;  Owners 
of  Ground  v.  Mayor,  etc.,  15  Wend.  375.)  Those  from  whom 
the  lands  were  originally  taken,  and  their  heirs  and  assigns, 
have  a  right  to  question  the  validity  of  the  plaintiff's  title,  or 
the  title  of  the  purchaser  from  the  plaintiff.  {Seaman  v. 
Yawdrey,  16  Ves.  390 ;  Fleming  v.  Burnham,  100  N.  Y.  1 ; 
Bice  V.  Barrett,  102  id.  161 ;  Shriverv.Shriver,  86  id.  575.) 

Almet  F.  Jenks  for  respondent.  The  acts  of  the  legislature, 
under  which  these  lands  were  acquired  and  subsequently  sold, 
vested  in  plaintiff  an  absolute  alienable  title  in  the  lands  pur- 
chased by  defendant.  (Laws  of  1861,  chap.  340;  In  re 
Mayor,  etc.,  of  N.  Y.,  99  N.  Y.  669;  576,  577;  Laws  of 
1865,  chap.  603;  Brooklyn  P.  CoirCrs  v.  Armstrong,  45 
N.  Y.  234.)  The  city  was  not  estopped  from  selling  the  land 
nnder  the  direct  sanction  of  the  legislature,  for  the  reason 
that  the  value  of  the  neighboring  property  had  been  enhanced 
in  anticipation  of  a  park.  {Eeywood  v.  Mayor,  etc.,  7  N.  Y. 
314;  Sweet  v.  B.,  N,  Y.  <&  Phila.  R.  R.  Co.,  79  id.  293; 
Story  V.  N.  Y.  El.  R  R.  Co.,  90  id.  123,  172;  In  re  Un. 
F.  Co.,  98  id.  139,  153.)  The  Constitution  has  neither  in 
terms  nor  by  fair  implication  required  that  the  commissioners 
in  such  a  case  shall  take  evidence  conceraing  the  value  of 
the  property  intended  to  be  appropriated.  (34  Hun,  447 ; 
In  re  Emp.  Bk.,  M  N.  Y.  199 ;  Tracy  v.  Corse,  68  id.  143 ; 
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Eockwell  V,  If  earing^  35  id.  314 ;  Happy  v.  Moaher^  48  id. 
317;  Campbell  v.  EvanSy  54  Barb.  588;  In  re  Middleton^ 
82  N.  Y.  201.) 

Peckqah,  J.  The  lands  io  this  action  in  controvei-sy  became 
the  property  of  the  city  of  Brooklyn  under  the  act  of  the 
legislature  passed  May  2, 1861,  being  chapter  3iOof  the  Laws 
of  that  year. 

Upon  a  sale  by  the  city  of  these  lands,  the  defendant  pur- 
chased them  and  has  since  refused  to  complete  his  purchase, 
on  the  ground  that  the  plaintiff  cannot  convey  a  good  title  in 
lee.  The  defendant  claims  that  the  act  of  1861  did  not  vest 
an  alienable  fee  in  the  plaintiff  in  lands  duly  acquired  under 
its  provisions,  but  only  a  right  to  the  perpetual  use  of  such 
lands  for  park  purposes.  He  also  claims  to  raise  some  consti- 
tutional questions  regarding  the  act  of  1861,  and  also  the  act 
of  1865  amending  that  act.  We  do  not  think  he  is  in  a  posi- 
tion to  raise  any  question  of  a  constitutional  character. 

It  is  unquestioned  that  the  lands  comprised  in  this  contro- 
versy were  acquired  under  the  provisions  of  the  act  of  1861. 
In  the  complaint  herein  it  is  alleged  that  the  plaintiff,  under 
the  provisions  of  that  act,  became  and  still  is  the  owner  in 
fee  arid  possessed  of  certain  real  property  (which  is  the  prop- 
erty in  question),  and  that  by  an  act  of  the  legislature  author- 
izing it  (Chap.  373,  Laws  of  1870,  as  amended  by  Chap.  795, 
Laws  of  1873),  a  sale  of  such  lands  was  made  to  the  defend- 
ant, and  that  he  entered  into  a  contract  to  purchase  but  that 
he  has  refused  to  take  title  or  pay  the  purchase-money.  The 
answer  of  the  defendant  admitted  each  and  every  allegation 
of  the  complaint,  except  that  it  denied  that  the  legislative 
acts  therein  mentioned  were  competent  to  vest  in  said  city 
the  ownership  in  fee  of  the  lands  therein  described.  This  is 
not  a  denial  of  that  part  of  the  complaint  which  alleges  that 
plaintiff,  under  the  provisions  of  the  act  of  1861,  became  and 
still  is  the  owner  in  fee  and  possessed  of  certain  real  property. 
The  eighth  section  of  the  act  of  1861,  provides  that  after  the 
confirmation  of  the  report  of  the  commissioners  of  appraisal, 
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and  upon  payment  being  made  to  the  owners  of  the  lands  in 
sucli  report  mentioned,  or  upon  tlioir  assent  thereto,  by  deed 
duly  executed,  the  said  lands  shall  vest  forever  in  the  city  of 
Brooklyn  for  the  uses  and  purposes  in  this  act  mentioned. 
As  the  complaint  alleged  an  ownership  in  fee  under  the  pro- 
visions of  the  act,  it  was  equivalent  to  an  allegation  of  a 
compliance  with  the  tenns  of  the  act  under  which  the  fee  was 
claimed,  and  hence  was  the  same  as  an  allegation  that  the 
commissioner's  report  was  confirined  and  that  payment  was 
made  to  the  owners  of  the  lands,  or  their  assent  obtained 
by  deed  duly  executed,  and  that  thereby  the  lands  became 
vested  forever  in  the  city  for  the  uses  and  purposes  mentioned 
in  the  act.  A  denial,  therefore,  that  the  acts  mentioned  were 
competent  to  vest  in  the  city  a  fee  in  the  lands  mentioned, 
clearly  does  not  deny  that  under  the  act  a  payment  was  made 
to  the  owners  or  their  assent  obtained  by  deed  duly  executed, 
which,  if  true,  would  preclude  such  owners  from  thereafter 
questioning  the  validity  of  the  act.  But  the  denial  under 
consideration  would  raise  the  question  as  to  the  quantum  of 
the  estate  which  was  thus  obtained  by  the  city.  By  the 
affirmative  admission  of  each  and  every  allegation  of  the 
complaint,  which  the  answer  makes,  with  the  exception  just 
spoken  of,  the  only  issue  raised  was  one  as  to  the  amount  of 
the  estate  obtained  by  the  city,  and  the  constitutional  ques- 
tions affecting  the  validity  of  the  act  could  not  be  raised  by 
an  owner  who  was  paid  the  price  for  the  land,  and  who  exe- 
cuted a  deed  thereof  and  delivered  possession  to  the  city.  By 
accepting  such  payment  or  executing  such  deed,  he,  in  the 
language  of  Judge  Folgeb  in  the  Brooklyn  Park  Commis- 
sioners V.  Armstrong  (45  N.  Y.  234),  renounced  any  consti- 
tutional provision  made  for  his  benefit,  and  gave  an  assent  to 
the  taking  of  the  land,  even  if  there  were  any  question  as  to 
the  validity  of  the  act  or  any  irregularity  in  the  proceedings 
"^nder  it,  and  the  fair  meaning  of  the  allegation  in  the  com- 
plaint stating  ownership  in  fee,  is  that  payment  was  made 
and  accepted,  or  a  deed  duly  executed. 

The  force  of  tliis  admission  in  the  answer  is  not  broken  by 


1887.]  City  op  Brooklyn  v.  Copeland  501 

Opinion  of  the  Court,  per  Pbckham,  J. 

what  took  place  on  the  trial.  The  plaintifiE's  coansel  asked 
the  coTinsel  for  defendant  if  it  was  admitted  that  the  steps 
required  to  be  taken  by  the  act  for  the  taking  of  lands  for 
park  purposes  had  been  taken.  The  defendant's  counsel  said 
it  was,  except  no  admission  was  made  that  any  awards  for  the 
lands  were  accepted  or  received  by  the  owners  under  such 
Gi/rcumstancea  as  to  operate  as  a  voluntary  grant  or  to  estop 
the  dcrc?ndants  from  denying  the  sufficiency  of  the  acts  to 
vest  tUie  in  fee  in  the  plaintiff.  This  statement  does  not 
detract  from  the  admission  already  of  record  in  the  answer. 
It  admits  by  a  very  strong  implication  that  awards  were 
aecepted  or  received  by  the  owners,  but  left  it  to  proof  on 
their  part  that  they  were  not  so  received  or  accepted  as  to 
estop  them,  etc.  The  defendant  gave  no  proof  on  the  subject. 
Taking  it  altogether,  we  are  quite  clear  there  is  enough  in  the 
record  to  show  the  assent  of  the  owners  to  the  taking  of  the 
lands  and  an  acceptance  by  them  of  the  price  thereof. 

The  next  question  arises  upon  the  character  of  the  estate 
obtained  by  the  city,  for  this  issue  is  made  by  the  pleadings. 
"We  do  not  think,  however,  that  it  is  one  which  is  open  to 
discussion  in  this  court.  In  the  case  of  BrooTdyn  Park 
Commusianera  v.  Armstrong  {supra)y  it  received  a  thorough 
examination  at  the  hands  of  Foloeb,  J.,  and  that  learned 
judge  came  to  the  conclusion  that  under  the  act  of  1861  the 
city  took  a  fee,  and  this  opinion  was  concurred  in  by  the 
whole  court.  We  do  not  assent  to  the  proposition  that 
this  portion  of  the  opinion  was  obiter.  On  the  contrary,  the 
question,  among  other  things,  was  fairly  up  as  to  what  title 
the  city  took  under  this  act  of  1861.  The  ease  was  brought 
as  a  test  one  to  try  the  title,  and  the  court  held  that  the  city 
acquired  the  fee,  impressed  with  a  trust  to  hold,  for  park 
purposes,  which  the  legislature  could  relieve  the  city  from, 
but  that  bonds  having  been  issued  secured  by  all  the  land,  no 
portion  could  be  sold  free  from  this  pledge ;  and  as  the  park 
commissioners  had  assumed  to  convey  free  from  all  incum- 
brances, they  could  not  fulfill,  and  hence  the  title  was  not 
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and  we  ha^e  no  disposition  to  review  or  to  doubt  the  correct- 
ness of  the  decision  reached  therein.  By  the  terras  of  sale  of 
the  lands  in  question  in  this  action  the  park  commissioners 
avoided  the  only  difficulty  which  existed  in  regard  to  th  j  sale 
of  the  lands  mentioned  in  the  Armstrong  Case,  They 
advertised  to  sell  the  land  and  to  give  a  full  covenant  and 
warranty  deed,  except  as  to  liens  and  debts  imposed  by  legis- 
lative action  which  the  city  assumed  and  agreed  to  discharge. 
Every  question  which  has  been  argued  here,  other  than  the 
constitutional  ones,  has  been  decided  by  the  above  cited  case 
of  Armstrong  ;  and,  for  the  reasons  already  given,  the  constitu- 
tional questions  cannot  be  raised. 

The  judgment  of  the  Supreme  Court  should,  therefore, 
be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Thk  People  of  the  State  of  New  York,  Respondent,  v. 
Alexander  Dumar,  Appellant. 

Under  the  provision  of  the  Code  of  Criminal  Procedure,  prescribing  the 
form  of  an  indictment  <§  275),  it  must  charge  both  the  crime  and  the 
act  constituting  it;  the  omission  of  either  is  fatal. 

Where  either  one  of  several  acts  constitutes  a  crime  it  may  be  charged  in 
the  same  indictment  as  '*  having  been  committed  by  different  means' 
^§  2 '^8),  but  the  several  icts  must  be  separately  stated  in  different 
counts,  and  where  the  indictment  has  but  one  count,  charging  one  of 
the  acts  constituting  the  crime,  it  cannot  bo  sustained  by  proof  that 
the  crime  was  committed  by  different  means. 

Where,  therefore,  an  indictment  for  grand  larceny  charged  the  act  con- 
stituting the  crime  thus,  that  defendant  **  unlawfully  and  feloniously 
<1ld  steal,  take  and  carry  away  "  the  property  described.  /7«W,  that  the 
indictment  could  not  l>e  sustained  by  proof  that  the  defendant  obtained 
possession  of  the  property  from  the  owner  upon  a  sale  on  credit  induced 
by  false  and  fraudulent  representations. 

The  distinction  between  the  crime  of  larceny  atcommon  law  or  under  the 
Revised  Statutes  and  as  defined  by  the  Penal  Code  (§  528),  pointed  out. 

People  V.  WUdztt  (103  N.  Y.  251),  distinguished. 

(Argued  June  13,  1887;  decided  October  4,  1887.) 
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Appeal  from  judgmoiit  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  22,  1886,  which  affirmed  a  judgment 
of  the  Court  of  Sessions  of  the  county  of  Monroe,  entered 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
grand  larceny  in  the  second  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

JP.  Chamherlain,  «//•.,  for  appellant.  As  the  proofs  on  the 
part  of  the  people  show  a  case  of  variance  from  that  alleged 
in  the  indictment,  the  motion  for  the  defendant's  discharge 
should  have  been  granted.  (Code  of  Crim.  Pro.,  §§  275, 
282 ;  Penal  Code,  §  52S ;  People  v.  Moore,  37  Ilun,  84 ; 
McGearey  v.  People^  45  N.  Y.  153 ;  t^eople  v.  WUey,  3  Hill, 
194;  People  v.  Stookland^  1  Park.  424;  People  v.  Allen^  5 
Den.  76;  1  Kiiss.  on  Cr.  565;  lioscoe's  Cr.  Ev.  95,  388; 
Whart.  Cr.  Law,  §§285,  287,  288,  597;  Plielps  v.  People, 
6  Hun,  401 ;  72  N.  Y.  334;  PeopU  v.  Miller,  12  Cal.  291 ; 
People  Y.  Poggi,  19  id.  600;  People  v.  Jersey,  18  id.  337; 
3  Chitty  on  Or.  L.  967 ;  People  v.  Van  Pelt,  4  How.  Pr.  36 ; 
1  Pliil.  on  Ev.  207;  Conhm.  v.  McLwghlin,  105  Mass.  460 ; 
Frazer  v.  People,  54  Barb.  306  ;  Tliomas  v.  People,  34  N.  Y. 
351 ;  Cow.  Cr.  Dig.  320.)  In  all  the  cases  of  this  character 
where  the  question  has  been  raised  upon  the  trial  since  the  enact- 
ment of  the  Penal  Code,  the  courts  have  held  that  the  indict- 
ment must  fully  state  the  acts  of  the  defendant  which  con- 
stitute the  crime.  {People  v.  Reavey,  4  N.  Y.  Cr.  R.  1.) 
Before  the  Penal  Code  came  into  effect,  the  defendant's 
alleged  offense  would  have  been  obtaining  property  by  false 
pretense,  or  by  a  false  writing  or  token,  etc.,  and  it  would 
have  been  necessary  to  set  forth  the  alleged  false  representa- 
tion or  writing  in  the  indictment.  Although  the  statute  has 
made  that  crime  larceny,  the  manner  of  alleging  it  in  the 
indictment  has  not  been  changed,  and,  as  before,  the  facts 
must  be  fully  stated.  [ThomoR  v.  PeopU,  34  N.  Y.  351; 
People  V.  Stetson,  4  Barb.  151 ;  PeopU  v.  Chapman,  4  Park. 
66 ;  Clark  v.  People,  2  Lana.  329 ;  Vqh^X  Code,  §§  530,  531 ; 
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1  Chitty's  Pleadings,  266 ;  People  v.  Fulle,  12  Abb.  [N.  C] 
19G ;  Eoscoe's  Ev.  (5th  Am.  ed.)  816,  820 ;  Taylor's  Casey  1 
Campb.  404;  Neudecher  v.  KohUberg^  81  N.  Y.  296.)  The 
defendant  having  purchased  the  property  alleged  to  have  been 
stolen  by  him,  and  it  having  been  delivered  to  him  vohm- 
tarily,  and  the  title  having  passed  absolutely  to  him,  there  being 
no  written  representations  as  to  his  means  or  ability  to  pay 
for  the  property,  he  could  not  bo  legally  convicted  of  the 
crime  of  larceny.  (Penal  Code,  §  5M;  People  v.  Moorej 
37  Hun,  84.)  If  property  is  parted  with  voluntarily  upon 
contract,  the  offense  is  not  krceny.  (Penal  Code,  §  528  ; 
People  V.  Morse,  3  N.  Y.  Or.  R.  104 ;  People  v.  Zink,  77 
N.  Y.  114;  People  v.  Onuger,  102  id.  510 ;  Mowry  v.  Walsh^ 
9  Cow.  238 ;  Andrews  v.  Dietrich^  14  Wend.  31 ;  Ross  v. 
People,  5  Hill,  294;  Smith  v.  Peo^,  53  N.  Y.  Ill ;  Thome 
V.  Tiirch,  94  id.  90;  People  v.  Baker,  96  id.  340;  People  v. 
Kelly y  3  Hun,  509;  Cow.  Or.  Dig.  320.) 

Oeorge  A.  Benton  for  respondent.  The  indictment  is  suf- 
ficient within  the  requirements  of  the  present  rules  of  plead- 
ing, and  there  was  no  variance  between  it  and  the  proofs. 
(Penal  Code,  §§  2,  1 1,  528  ;  Code  Civ.  Pro.,  §§  275,  283-285 ; 
People  V.  Cruger,  38  Hun,  500 ;  People  v.  WiUeU,  102  K  Y. 
251 ;  People  v.  Phelps,  72  id.  350  ;  People  y.  Moore,  37  Hun, 
84 ;  Leftwlck  v.  Oomtn.  20  Grat.  716, 719 ;  Dowdy  v.  Comm,, 
9  id.  729,  734;  Code  of  Va.  [1873],  chap.  188,  tit.  54,  §  24; 
19  Cal.  600 ;  18  id.  337 ;  12  id.  291 ;  Penal  Code,  §§  13,  951, 
8ubd.3;  General  Laws  1850-1864,  §  1826.  [Hittell].)  The 
statute  defining  larceny  is  not  a  rule  of  pleading,  but  a  guide 
to  the  conduct  of  the  trial,  prescribing  the  proofs  requisite  to 
a  conviction  ;  and  an  indictment  charging  larceny  in  the  com- 
mon law  form,  as  does  this,  if  sustained  by  evidence,  justifies 
a  conviction  for  laroeny  committed  in  any  of  the  ways  now 
known  to  the  law.  {People  v.  Enoch,  13  Wend.  176 ;  Peo- 
ple V.  White,  22  id.  176  ;  Fitzgerald  v.  People,  37  N.  Y.  413, 
426 ;  Kennedy  v.  People,  39  id.  245 ;  Cox  v.  People,  80  id. 
500;   People  v.  Convoy,  97  id.  62.)    The  question  to  the 
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prosecutor  whether  he  relied  upon  the  representations  made 
by  the  defendant  was  proper.  (People  v.  SuUa/^  1  Sheld.  17.) 
Intent  to  restore  the  stolen  property  is  no  ground  of  defense 
or  of  mitigation  of  punishment,  unless  it  is  restored  before 
complaint  to  a  magistrate  charging  the  commission  of  the 
crime.  (Penal  Code,  §  549.)  When  the  defendant  undertook 
to  prove  the  matters  referred  to  bj  the  people's  witness,  he 
made  the  witness  his  own  for  that  purpose  and  was  bound  by 
the  answers  given.    (People  v.  Gox^  21  Hun,  47.) 

Danfobtu,  J.  The  grand  jury  of  Monroe  county,  by 
indictment,  accused  the  defendant  Dumar  and  one  Hensler 
of  the  crime  of  grand  larceny,  committed  (as  therein  alleged) 
as  follows:  ''On  the  3d  of  February,  1885,  at  Rochester," 
certain  carpets  and  rugs  (describing  them),  of  the  goods,  etc., 
'^  of  Ilus  F.  Carter,  then  and  there  being  found,  unlawfully 
and  feloniously  did  steal,  take  and  carry  away  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided."  Dumar 
was  arraigned  and  pleaded  not  guilty.  The  record  shows  that 
the  issue  so  formed  was  brought  to  trial,  and  the  district 
attorney,  in  opening  the  case  to  the  jury,  as  he  was  bound  to 
do  under  section  388  of  the  Code  of  Criminal  Procedure, 
said  *'  the  People  would  show  that  the  defendant  had  com- 
mitted the  crime  of  grand  larceny  by  obtaining  from  Carter 
certain  personal  property  by  false  representations  and  a  false 
writing,"  whereupon  counsel  for  the  defendant  asked  that 
he  be  discharged  on  the  ground  that  the  case  so  stated  varied 
from  the  crime  charged.  The  motion  was  denied.  Evidence 
then  given  on  the  part  of  the  plaintiff  showed  a  sale  and 
delivery  of  the  carpets  and  other  property  by  Carter  to  the 
defendant  at  the  time  stated  in  the  indictment  in  consideration 
of  $742.81,  in  part  payment  of  which  the  defendant  gave 
ten  dollars  in  cash  and  his  two  notes,  each  for  $350,  payable 
at  two  and  three  months,  respectively,  leaving  a  balance  due 
from  him  as  stated  upon  the  bill  then  rendered  by  Carter  of 
$32.81.  Bnt  the  evidence  also  tended  to  show  that  fraudu- 
lent pretenses  and  representations  had  been  made  as  to  certain 
SicKELs — Vol.  LXL       64 
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securities  given  by  him  in  order  to  induce  the  sale,  and  no 
evidence  was  given  of  any  taking  against  the  will  of  the 
owner,  nor  of  the  act  as  charged  in  the  indictment,  and  at 
tlie  close  of  the  plaintiff's  evidence  a  motion  to  discharge  the 
defendant  was  again  made  upon  the  ground,  [cUiong  others, 
first,  that  the  testimony  on  the  part  of  the  People  fails  to 
show  that  the  crime  of  larceny  has  been  committed  as  set 
forth  in  the  indictment ;  and,  second,  that  there  is  a  variance 
between  the  proofs  offered  by  the  People  and  the  allegations 
of  the  indictment."  The  motion  was  denied ;  and  in  sub- 
mitting the  case  to  the  jury  the  learned  trial  judge  instructed 
them  that  the  crime  charged  in  the  indictment  was  made  out 
if  the  defendant,  "  with  intent  to  defraud  and  deprive  the 
true  owner  of  his  property  and  to  appropriata  the  same  to  his 
own  use,  obtained  it  from  his  possession  by  color  or  aid  of 
fmudulent  or  false  representations,"  saying  "  if,  then,  you 
shall  come  to  the  conclusion  that  the  defendant  Hid,  on  the 
third  day  of  February  last,  obtain  from  Mr.  Carter  property 
of  the  value  of  over  $500  by  reason,  or  through  or  by  the  aid  of 
fraudulent  or  false  representations  or  pretenses,  then  you  shall 
find  him  guilty  of  grand  larceny  in  the  first  degree,"  and  of 
some  lower  degree,  as  they  should  find  the  value  of  the  prop- 
erty. By  proper  excsptions  to  the  charge  the  point  made  at 
the  beginning  of  the  trial  was  again  presented. 

The  defendant  was  convicted  of  grand  larceny  in  the  second 
degree  and  dnly  sentenced.  Upon  appeal  the  conviction  was 
afiirmed  by  the  General  Term  of  the  Supreme  Court,  and  the 
defendant  appeals.  Many  exceptions  were  taken  upon  the 
trial,  not  only  to  the  course  of  procedure  but  the  sufficiency 
of  the  evidence  to  establish  any  crime.  Tiiey  are  not  desti- 
tute of  merit,  but  the  only  question  we  think  it  necessary  to 
consider  is  one  of  pleading.  Our  conclusion  as  to  that  will 
dispose  of  the  appeal.  The  indictment  on  wliich  conviction 
wiis  had  was,  as  the  learned  counsel  for  the  respondent  says, 
good  at  common  law.  (Arch.  Cr.  Pr.  and  PI.,  by  Pomeroy, 
vol.  2,  p.  1141.)  It  was  also  good  under  the  Revised  Statutes 
of  this  State  defining  larceny  (3  R.  S.,  (570,  §  63 ;  id.  690,  §  1) ; 
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but  if  the  doctrine  contended  for  by  him  as  to  the  fonn  of 
the  indictment  and  evidence  under  it  in  cases  of  larceny 
committed  in  the  various  ways  now  known  to  the  law,  be 
admitted  it  would,  in  our  opinion,  not  only  lead  us  (1)  to 
encounter  known  principles  of  natural  justice  which,  in  all 
criminal  prosecutions  entitle  the  accused  "  to  be  informed  of 
the  nature  and  cause  of  the  accusation  "  (Bill  of  Rights,  §  14)  ; 
(2)  to  wholly  disregard  the  general  current  of  judicial  authority 
in  this  State;  and  (3)  to  put  aside  the  plain  and  explicit 
directions  of  the  statutes  by  which  the  matters  here  involved 
are  now  regulated  (Penal  Code  and  Code  of  Criminal 
Procedure,  infra).  Under  the  former  system  a  substantial 
distinction  was  recognized  between  the  crimes  of  larceny 
(2  R.  S.,  679,  §  63 ;  690,  §  1),  and  false  pi-etenses  (2  R. 
S.,  697,  §§  63,  54).  In  order  to  constitute  lai*ceny  there 
must  have  been  a  taking  of  personal  property  against  the 
will  of  the  owner.  The  other  offense  could  not  be  con- 
founded with  it.  In  either  case  the  property  may  have  been 
obtained  by  artifice  or  fraud ;  but  if  in  one  the  owner  intended 
to  part  with  his  property  absolutely  and  to  convey  it  to  the 
defendant,  but  in  the  other  intended  only  to  part  with  the 
temporary  possession  for  a  limited  and  specific  purpose, 
retaining  the  ownership  in  himself,  the  latter  case  would  be 
larceny,  but  the  former  would  not.  It  was,  therefore, 
uniformly  held  that  if  a  person,  through  the  fraudulent  rep- 
resentations of  another,  delivered  to  him  a  chattel  intending 
to  pass  the  property  in  it,  the  latter  could  not  be  indicted  for 
larceny  but  only  for  obtaining  the  chattel  under  false  pretenses. 
In  Iio8S  V.  People  (5  Hill,  294),. a  conviction  for  larceny 
was  reversed  because  the  goods  were  delivered  by  the  owner 
with  the  intention  to  seU  them  ;  and  so  having  obtained  them 
under  a  purchase,  although  by  fraud  and  false  pretenses,  the 
purchaser  could  not  be  convicted  of  larceny.  The  distinc- 
tion was  adhered  to,  although  with  reluctance,  and  in  defer- 
ence only  to  earlier  cases.  The  doctrine  then  applied  was 
laid  down  before  the  adoption  of  the  Revised  Statutes  in 
Mowrey  v.  Walsh  (8  Cow.,  238),  and  governed  the  courts  of 
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this  State  uatil  the  adoption  of  the  Penal  Code  in  1881. 
{Bassett  v.  Spqford,  45  N.  Y.,  387 ;  Zink  v.  People,  77  id., 
114;  Thome  v.  Turok,  94  nd.,  90  ;  People  v.  Morse,  99  id., 
682.)  A.nd  it  is  obvious  that  if  these  decisions  apply,  neitlier 
the  opening  of  the  district  attorney  nor  the  evidence  put  in 
by  him,  gave  even  color  of  support  to  the  indictment,  and  it 
sliould  not  have  been  sustained.  The  indictment  was  for 
larceny  as  defined  at  common  law,  but  concerning  which,  as 
above  interpreted,  no  evidence  was  given,  that  crime,  there- 
fore, being  left  un proven,  while  the  conviction  was  had  upon 
proof  of  false  representations,  the  making  of  which  was  not 
disclosed  by  the  indictment.  As  to  the  act  charged  there 
was  no  proof;  as  to  the  act  proved,  no  allegations. 

But  the  Penal  Code  recognized  that  the  moral  guilt  of  the 
two  offenses  was  the  same  and  swept  away  the  theory  by 
which  the  courts  had  felt  constrained  to  distinguish  them  in 
principle.  By  it  larceny  is  so  treated  (chap.  4)  as  to  include 
not  only  that  offense  as  defined  at  common  law  and  by  the 
Ilevised  Statutes  (2  R.  S.,  679,  690),  but  also  embezzlement, 
obtaining  property  by  false  pretenses  and  felonious  breach  of 
trust  We  find  in  section  528  of  that  act  certain  acts  enumer- 
ated, either  one  of  which  performed  by  any  person  with 
intent  to  defraud  the  true  owner  of  his  property,  .or  of  its 
use  or  benefit,  or  to  appropriate  the  same  to  the  use  of  tlie 
taker  or  of  any  other  person,  makes  him  guilty  of  larceny, 
and  he,  in  the  language  of  the  Code,  '*  steals  "  such  property. 
The  crime  is  committed  when  with  that  intent  a  person 
either, ^^6^,  takes  such  property  from  the  possession  of  tlie 
true  owner  or  of  anj'  other  person  ;  or,  second,  obtains  it  from 
such  possession  by  color  or  aid  of  fraudulent  or  false  repre- 
sentations or  pretense,  or  of  any  false  token  or  writing ;  or, 
third,  secretes,  withholds  or  appropriates  to  his  own  use  or  that 
of  any  person  other  than  the  true  owner,  any  money,  per- 
sonal property,  thing  in  action,  evidence  of  debt  or  contract, 
or  articles  of  value  of  any  kind.  *  *  »  The  second  or 
following  subdivision  takes  in  a  person  occupying  a  place  of 
trust  or  holding  a  fiduciary  or  semi-fiduciary  relation   to 
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another  person,  and  who  under  other  statutes  would  have 
been  guilty  of  embezzlement  or  breach  of  trust  (2  R.  S.,  678, 
§§  59,  60 ;  Laws  of  1865,  chap.  720 ;  Laws  of  1864,  chap. 
955  ;  Laws  of  1878,  chap.  688  ;  Laws  of  1874,  chap.  207 ; 
Law  of  1877,  chap.  208) ;  and  it  declares  that  he  upon  con- 
verting the  property  of  that  other  person,  also  "  steals  such 
property  and  is  guilty  of  larceny."  "We  see,  therefore,  that 
there  are  at  least  four  distinct  and  separate  acts  or  ways  hy 
which  a  person  may  commit  or  be  guilty  of  larceny.  Tlie 
first  embraces  larceny  as  described  at  common  law  and  under 
the  Revised  Statutes  (supra) ;  the  second  embraces  the  offense 
formerly  known  as  obtaining  property  by  false  representa- 
tions. In  substance  the  defendant  has  been  indicted  for 
larceny  iu  doing  the  first  act,  and  has  been  convicted  of  lar- 
ceny in  doing  the  second.  From  what  has  already  been  said 
and  the  cases  cited,  it  appears  that,  under  the  former  system, 
concerning  crimes  and  punishments  prevailing  in  this  State, 
the  conviction  could  not  be  sustained.  The  variance  between 
the  indictment  and  proof  would  be  fatal.  The  respondent 
relies,  however,  upon  the  system  introduced  by  the  Code  ot 
Criminal  Procedure  (Laws  of  1881,  chap.  442;  Laws  of  1882, 
chap.  360).  That  statute  abolishes  all  the  forms  of  pleading 
before  existing  in  criminal  actions,  and  enacts  that  the  forms 
of  pleading  and  the  rules  by  which  their  sufficiency  shall  be 
determined,  are  those  prescribed  therein  (§  273).  It  declares 
that  on  the  part  of  the  People  the  first  pleading  is  the  indict- 
ment (§  274),  and  defines  this  pleading  as  an  accusation  in 
writing  charging  a  person  with  a  crime  (§  254).  It  must  con- 
tain a  plain  and  concise  statement  of  the  act  constituting  the 
crime,  without  unnecessary  repetition  (§  275).  The  indict- 
ment, therefore,  must  charge  the  crime,  and  it  must  also  state 
the  act  constituting  the  crime.  The  omission  of  either  of 
these  things  would  necessarily  be  fatal  to  the  indictment.  If 
there  was  no  accusation  of  a  crime,  the  paper,  however  formal 
in  othe^:  respects,  would  not  be  an  indictment,  and  so  there 
would  be  no  criminal  action.  If  it  contained  no  statement 
of  the  act  constituting  the  crime,  there  would  be  no  descrip- 
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tion  of  the  offense,  and  neither  an  acquittal  nor  a  conviction 
would  enable  the  defendant  to  withstand  a  further  prosecu- 
tion for  the  same  crime.  Moreover,  the  plain  words  of  the 
statute,  as  well  as  its  object,  would  be  disregarded ;  for  the 
manifest  intention  of  the  legislature  in  requiring  the  indict- 
ment to  state  the  act  constituting  the  crime  was,  among 
other  things,  that  the  accused  should  learn  from  it  what  he 
was  called  upon  to  defend.  The  form  of  the  indictment 
given  in  the  Code  (§  276)  leads  to  the  same  conclusion. 

It  provides  in  one  sentence  for  a  statement  of  the  name  of 
the  crime  as  murder,  larceny,  etc.,  whereof  the  grand  jury 
accuse  the  defendant,  or,  if  it  be  a  misdemeanor  having  no 
general  name,  snch  as  libel,  assault,  etc.,  requires  an  insertion 
of  a  brief  description  of  it  as  given  by  statute,  and  then  adds, 
"  here  set  forth  the  act  charged  as  an  offense."  It  provides 
also  that  "  the  indictment  must  charge  but  one  crime  and  in 
one  form,  except  where  it  may  be  committed  by  different 
means  (§  278),  in  wliich  case  the  crime  may  be  charged  in 
separate  counts  to  have  been  committed  by  different  means 
(§  279),  and  declares  "  the  indictment  sufficient  if  it  can  be 
understood  therefrom  that  tlie  act  or  omission  charged  as  the 
crime  is  plainly  and  concisely  set  forth." 

We  see,  thei'efore,  that  the  indictment  must  name  the  crime 
and  state  the  act  constituting  it,  and  if  either  one  of  several 
acts  constitutes  the  crimOj  the  several  acts  must  be  separately 
stated  in  different  counts.  Can  the  indictment  before  us  be 
supported  as  complying  with  these  provisions  ?  It  consists  of 
one  count.  It  accuses  the  defendant  of  the  crime  of  grand 
larceny  in  the  first  degree,  and  then  states  with  sufficient 
conciseness  an  act  constituting  tlie  crime  by  saying  the  defend- 
ant "unlawfully  and  feloniously  did  steal,  take  and  carry 
away  "  the  property  therein  described.  These  words  are  to 
be  construed  in  their  usual  acceptation  in  common  language, 
except  such  as  are  defined  by  law,  and  those  are  to  be  construed 
according  to  their  legal  meaning  (§  282).  Undoubtedly,  under 
the  Penjil  Code,  the  offense  or  crime  charged  is  sufficiently 
made  out  by  these  averments.     But  the  act  described  was 
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not  proven  There  was  neither  expectation  nor  intention  on 
the  part  of  the  plaintiff  to  prove  it.  This  we  know  from  the 
opening  of  the  district  attorney.  The  case  he  presented  and 
the  evidence  he  offered  all  tended  to  show  that  the  defendant 
did  not  commit  the  act  charged  in  the  indictment,  but  did 
commit  the  act  described  in  the  second  alternative  of  the 
Btatate,  viz. :  "  Obtaining  property  from  the  possession  of 
the  true  owner  by  color  or  aid  of  false  representations  or 
pretense,  or  a  false  token  or  writing."  And  such  is  the  only 
claim  now  made  by  the  learned  district  attorney.  He  says,  in 
his  printed  points,  given  to  us  as  an  answer  to  the  appeal : 
"  On  the  trial  it  was  proven  that  on  the  3d  day  of  Febiniary, 
1885,  the  defendant  obtained  from  Ilus  F.  Carter  a  quantity 
of  carpets  of  the  valu6  of  about  $700  ;  that  ho  obtained  such 
carpets  by  means  of  false  and  fraudulent  representations." 

The  accused  could  not  fail  to  understand,  from  the  indict- 
ment, that  he  was  charged  with  the  crime  of  grand  larceny. 
In  that  respect  the  Code  was  complied  with.  It  stated,  also,  a 
particular  act  as  constituting  the  crime.  In  that  respect,  also, 
the  Code  was  complied  with.  The  diflScnlty  is  that  the  act 
stated  was  not  proven,  and  that  the  act  proven  was  not  stated. 
The  objection  that  the  proof  varied  from  the  crime  charged 
in  the  indictment  was,  therefore,  well  taken.  It  related  to 
substance  and  not  form,  and  pointed  to  an  imperfection  which 
tended  to  prejudice  the  substantial  rights  of  the  defendant 
upon  the  merits.     It  must  prevail. 

The  learned  counsel  for  the  respondent  cites  People  v. 
Willelt  (102  N.  T  ,  251),  as  substantially  settling  in  his  favor 
the  present  contention.  In  that  case  a  very  different  question 
was  involved,  the  sufficiency  of  an  indictment  upon  demurrer. 
Here  is  a  question  of  variance  between  the  indictment  and 
the  proof.  So  far  as  the  first  involved  the  crime  of  larceny 
it  was  well  charged  ;  and  so  it  is  in  the  case  under  considera- 
tion, but  it  remains  unproven.  The  important  difference 
between  the  former  law  and  the  present,  so  far  as  this  case  is 
concerned,  is  that  the  court  is  no  longer  called  upon  to  decide 
whether  an  offense  is  larceny,  embezzlement  or  false  pretenses, 
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nor  is  justice  liable  to  be  defeated  by  too  nice  a  discrimination. 
Each  of  these  acts  is  larceny.  But  the  general  principle  of 
pleading  has  not  been  substantially  changed.  Under  either 
system  an  offense  consists  of  ceHain  acts  done  or  omitted 
under  certain  circumstances,  and  under  neither  is  any  indict- 
ment sufficient  which  does  not  accurately  and  clearly  allege 
all  the  ingredients  of  which  the  offense  is  composed,  so  as  to 
bring  the  accused  within  the  true  meaning  and  intent  of  the 
statute  defining  the  offense.  Under  the  former  this  end  was 
secured  by  rules  formulated  and  applied  by  the  courts  through 
long  series  of  decisions  ;  under  the  latter  it  is  made  imperative 
by  the  provisions  of  the  statute. 

In  the  case  at  bar  the  defendant  was  left  uninformed  of  the 
real  act  committed  by  him  and  subjected  to  the  charge  of 
larceny  for  an  act  which  he  did  not  perform.  The  variance 
is  fatal  to  the  proceeding. 

The  judgment  of  the  court  below  and  the  conviction  should, 
therefore,  be  reversed,  and  a  now  trial  ordered. 

All  concur,  except  Rugkr,  Ch.  J.,  not  voting. 

Judgment  reversed. 


Thomas  Cahill,  Respondent,  r.  Henby  Hilton,  et  al.. 
Appellants. 

To  authorize  a  recovery  in  an  action  by  a  servant  against  his  master 
for  injuries  received  by  the  former  in  the  course  of  his  employment, 
the  evidence  must  establish  personal  fault  on  the  part  of  the  master, 
or,  what  is  equivalent  thereto;  and  he  is  entitled  to  the  benefit  of  the 
presumption  that  he  has  performed  his  duty,  until  the  contrary  is  shown. 

Bo,  also,  the  plaintiff  is  required  to  show  affirmatively  his  own  freedom 
from  negligence;  and  while  this  is  usually  a  question  of  fact  and  the 
absence  of  contributory  negligence  is  often  to  be  inferred  from  the 
nature  of  the  accident  and  the  circumstances  of  the  case,  that  conclu- 
sion cannot  legally  be  reached,  unless  such  circumstances  are  proved  as 
legitimately  and  reasonably  lead  to  such  a  result;  and  if  the  facts  proved 
do  not  fairly  tend  to  support  a  presumption  of  freedom  from  negligence, 
the  question  beoomes  one  of  law  for  the  court. 
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In  an  action  to  recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  defendants'  negligence,  the  following  facts  appeared :  Plain- 
tiff was  employed  as  general  helper  in  the  gig  room  of  defendants* 
carpet  factory.  The  superintendent  and  the  foreman  of  the  factory 
had  been  expressly  directed  by  the  defendants  not  to  allow  the  machinery 
to  be  repaired  while  in  motion.  The  gigs  were  operated  by  leather 
belts  running  over  dnims  or  pulleys.  One  of  the  belts,  the  laces  of 
which  had  become  loose,  had  been  thrown  off  the  gig- wheel  and  was 
dangling  from  the  shaft  overhead.  Plaintiff  was  requested  by  a  fellow- 
workman  to  place  the  belt  upon  nails  driven  near  the  shaft  for  the  pur- 
pose of  stopping  its  revolution  so  that  it  could  be  relaced.  A  ladder, 
which  had  been  in  general  use  about  the  factory  for  a  number  of  years, 
was,  at  the  time,  fastened  by  hooks  to  a  scantling,  and  was  so  situated 
as  to  enable  plaintiff  to  reach  the  belt  from  it.  He  testified  that  he 
ascended  the  ladder,  placed  his  right  arm  around  a  beam  near  his  head, 
seized  the  belt  with  his  left  hand  and  attempted  to  lift  it  to  throw 
it  over  the  nails  when  he  became  unconscious.  The  belt  was  revolving 
toward  him  and  downward.  Plaintiff  was  found  lying  unconscious 
upon  the  floor  at  the  foot  of  the  ladder,  the  ladder  and  the  scantling 
were  broken  and  lay  in  pieces  on  the  floor,  around  and  partly  upon 
him.  Plaintiff's  left  arm  was  severed  from  the  body  and  was  found 
lying  on  the  floor  from  six  to  ten  feet  from  it  and  back  of  the  shaft. 
There  was  no  necessity  for  lacing  the  belts  while  the  machinery  was  in 
motion;  it  had  been  at  rest  during  the  noon  intermission  and  the  acci- 
dent happened  immediately  after  it  had  again  been  put  in  motion. 
Plaintiff  admitted  that  he  had  frequently  perfirmed  this  service  before 
and  always  in  the  same  manner,  and  that  he  knew  it  to  be  a  hazardous 
undertaking.  The  claim  of  negligence  was  that  the  ladder  was  defect- 
ive; there  was  no  proof  that  defendants  were  aware  that  it  was  used  for 
such  a  purpose.  Held,  the  evidence  clearly  showed  the  injury  did  not 
result  from  any  defect  in  the  ladder;  but  if  so,  plaintiff  alone  was 
chargeable  with  negligence  in  electing  to  perform  the  service  in  a  way 
known  by  him  to  be  dangerous,  rather  than  adopt  the  precautions  which 
would  have  made  it  entirely  safe. 

(Argued  Juno  10, 1887;  decided  October  4,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  Maj  11,  1885,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
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injuries  alleged  to  have  been  caused  bj  defendant's  negli- 
gence.   The  material  facts  are  stated  in  the  opinion. 

Frank  B.  Lown  for  appellants.  It  is  no  answer  to  plaint- 
iffs negligent  or  careless  act  to  say  that  he  was  ordered  to  do 
it  by  Broderick,  the  foreman,  who  was  a  fellow-servant  of  the 
plaintiff,  and  for  his  negligence  the  defendants  are  not  liable. 
{Crispvn  v.  BabhiU,  81  N.  T.  516 ;  Slater  v.  Jewetty  85  id. 
61;  MoOosker  v.  L.  L  C,  E.  R,  Co.,  84  id.  77;  OUon  v. 
aydcy  32  Hun,  425  ;  White  v.  Sharjp,  27  id.  96.)  The  judg- 
ment cannot  be  supported  on  the  ground  that  the  defective 
ladder  caused  the  accident.  (Marsh  v.  Ghickering^  101  N.  Y. 
396 ;  Davies  v.  Detroit  <&  Mich.  R.  R,  Co.,  20  Mich.  185 ; 
Baker  v.  Alleghany  R.  R.  Co.,  23  Alb.  L.  J.  96 ;  BoUouy. 
Chic.  (&  ]V.  W.  R.  R.,Co.,  26  id.  137.)  A  master  does  not 
engage  that  his  appliances  will  continue  in  good  and  safe  con- 
dition. {Baker  v.  A.  V  R.  R.  Co.,  23  Alb.  L.  J.  96;  White 
V.  Sharp,  27  Hun,  97.)  The  cause  of  the  injury  to  plaintiff 
was  left  in  such  doubt  that  a  verdict  in  his  favor  could  not  be 
sustained.  {Searles  v.  Manhattan  R.  Co.,  101  N.  Y.  661.) 
JBa?'t  V.  H.  R.  Bridge  Co.,  84  id.  56.)  A  servant  is  charge- 
able with  knowledge  of  a  dangerous  structure  or  machine  if 
he  could  have  known  of  it  by  the  exercise  of  reasonable  care 
and  observation,  {ffickey  v.  Tafe,  105  N.  Y.  26 ;  Gibson  v. 
E  R.  Co.,  63  id.  449 ;  Be  Forest  v.  Jexoett,  88  id.  268 ; 
Kelly  V.  Silver  Springs  Co.,  18  Alb.  L.  J.354  \  Jones  y.  Roachy 
9  J.-&  S.  248 ;  Brossman  v.  Z.  V.  R.  R.  Co.,  10  East.  Rep. 
262 ;  Wonder  v.  B.  ife  O.  R.  R.  Co.,  5  Alb.  L.  J.  187 ;  3  Am. 
Rep.  143 ;  Ball(m  v.  Chic.  <&  N.  W.  R.  R.  Co.,  26  Alb. 
L.  J.  137;  Baker  v.  AUeghoAiy  R.  R:  Co.,  23  id.  96.) 

Austen  O.  Fox  for  respondent.  There  was  sufficient  evi- 
dence to  support  the  finding  by  the  jury  that  the  defendants 
were  guilty  of  negligence.  {Ellis  v.  JV.  Y.^  L.  E-  dbW,  R. 
R.  Co.,  95  N.  Y.  546 ;  Kain  v.  Smith,  89  id.  375 ;  Painton 
V.  N.  C.  R.  R.  Co.,  83  id.  7 ;  Spieer  v.  S.  Bost.  Ice  Ci? ,  138 
Mass.  426;  Murphy 'y.  Phillips,  85  L.  Times,  477;  Covey  v. 
H.  dk  St.  Jo.  R.   Co.,  86   Mo.  635 ;    Ryan  v.  Miller^  17 
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Week.  Dig.  112 ;  Baker  v.  A.  V.  R,  R.  Co.,  96  Penn.  St. 
211 ;  Ryan  v.  Fowler,  24  N.  Y.  410 ;  Hough  v.  R,  Co., 
100  U.  S.  213 ;  Jones  v.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  92 
N.  Y.  628;  28  Hun,  364;  Rooney  v.  Com.  Gen.  Tramp.,  10 
Daly,  241 ;  Heaven  v.  Pender,  11  Q.  B.  D.  503  ;  Heske  v. 
Samuelson,  12  id.  30 ;  BartonshUl  v.  Reed,  3  Macq.  H.  L. 
Cas.  266;  Roberts  y.  Smith,  2  H.  &  IST.  213;  Lani7ig  y. 
IT.  T.  C.  R.  R.  Co.,  49  N.  Y.  521,  533 ;  Buzzell  v.  Laconia 
Man.  Co.,  48  Me.  113-117 ;  Ballou  v.  0.  dc  N.  W.  R.  R.  Co., 
54  Wis.  257 ;  Behm  v.  Armour,  58  id.  1 ;  Marsh  v.  Chioker- 
ing,  101  N.  Y.  369.)  There  was  sufficient  evidence  to  sup- 
port the  finding  by  the  jury  that  the  plaintiff  was  not  guilty 
of  contributory  negligence.  {Hmoley  v.  N.  C.  R.  R,  Co., 
82  N.  Y^.  370 ;  Kain  v.  Smith,  89  id.  375 ;  Connolly  v.  Poil- 
Ion,  41  Barb.  366;  Ford  v.  Fitchhurg  R.  R.  Co.,  110  Mass. 
240 ;  MoMahon  v.  Ft.  II.  I.  O.  Co.,  24  Hun,  48 ;  Plank  v. 
N.  Y.  C.  R.  R,  Co.,  60  id.  607 ;  Baker  v.  A.  V.  R.  R.  Co., 
95  Penn.  St.  211 ;  Lawless  v.  Conn.  R.  R,  Co.,  136  Mass. 
136 ;  Wood  on  Mast,  and  Serv.  749,  §  376.)  The  question 
whether  the  breaking  of  the  defective  ladder  caused  the  injury, 
was  not  raised  on  the  record,  but  even  if  it  had  been  raised, 
the  evidence  was  sufficient  to  support  the  finding  of  the  jury 
that  the  cause  of  the  accident  was  the  breaking  of  the  defect- 
ive ladder.  {Stringham  v.  Stewart,  100  N.  Y.  516 ;  Rollins 
V.  Farley,  id.  620  ;  Hart  v.  U.  R.  B.  Co.,  80  id.  622 ;  JJurkin 
V  Sharp,  88  id.  225 ;  Jones  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
92  id.  628;  28  Hun,  364;  10  Abb.  [N.  C]  200;  KaiuY. 
Smith,  89  N^.  Y.  375  ;  F(yrd  v.  Lyons,  25  W  eek.  Dig.  39.)  The 
court  did  not  err  in  refusing  to  charge  either  the  firpt  or  the 
sixth  request  submitted  by  the  defendants  having  already 
substantially  charged  them.  {Holhrook  v.  Utica  <&  S.  R.  R. 
Co.,  12  N.  Y.  236;  MoeUv.  People,  85  id.  373,  380;  Mas- 
terson  v.  JST.  Y  C  c6  H.  R.  R.  R.  Co.,  84  id.  258 ;  R.  Co: 
V.  McCarthy,  96  U.  S.  258 ;  Wabash  R.  Co.  v.  McDanids, 
107  id.  462:)  The  knowledge  on  the  part  of  a  servant  that 
shows  negligence,  as  matter  of  law,  is  hot  the  mere  knowledge 
of  defects,  but  of  the  risks  or  dangers  arising  therefrom,  for, 
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"  a  servant  knowing  the  facts  may  be  utterly  ignorant  of  the 
risks."  {Kcdn  v.  Smith,  89  N.  Y.  375  ;  McMahon  v.  Pari 
Henry  I.  0.  Co.,  24  Hun,  48 ;  Ford  v.  Fitchburgh  B.  R.  Co., 
110  Mass.  240 ;  HawUy  v.  N.  C.  R.  R.  Co.,  82  N.  Y.  372 ; 
Plank  V.  N.  Y.  C.  R.  R.  Co.,  60  id.  607 ;  Baker  v.  A.  V. 
R.  R.  Co.,  95  Penn.  St.  211;  Lawlesa  v.  C.  R.  R. 
R.  Co.,  136  Mass.  1 ;  De  Forest  v.  Jewett,  88  N.  Y.  269.)  The 
conrt  did  not  err  in  refusing  to  charge  ^'  that  if  the  plaintiff 
had  equal  opportunity  with  the  defendants  to  know  of  the  con- 
dition of  the  ladder,  then  he  cannot  recover."  (  Wood  on  Mast, 
and  Serv.  §  376 ;  Wilson  v.  WU.  Liiien  Co.,  60  Conn.  469.) 

KuoBB,  Ch.  J.  The  accident  by  which  the  plaintiff  lost 
an  arm  and  seriously  impaired  his  means  of  livelihood,  was 
one  which  appeals  strongly  tathe  sympathies,  and  naturally 
excites  a  desire  to  extend  compensation  to  him  for  his  mis- 
fortune. Courts,  however;  are  powerless  to  render  relief  in 
such  cases  unless  the  consequences  can  be  traced  with  cer- 
tainty to  the  negligence  of  the  parties  charged  therewith, 
unconnected  with  contributory  fault  on  the  part  of  the 
injured  party. 

Persons  engaged  in  the  use  of  machinery  employed  in  the 
various  manufacturing  industries  of  the  country,  and  usually 
propelled  by  irresistible  power,  are  necessarily  exposed  to 
great  danger,  and  must  mainly  rely  for  immunity  from  injuries 
therefrom,  upon  their  own  care  and  vigilance.  It  is  undoubt- 
edly the  duty  of  the  master  employing  servants  in  such 
establishments,  to  exercise  all  reasonable  care  and  prudence 
to  obviate  the  dangers  naturally  arising  from  the  employment, 
but  there  must  remain  many  dangerous  situations  which  can-, 
not  be  anticipated  or  provided  for,  and  from  which  the  utmost 
care  of  the  employer  will  be  insufficient  to  protect  his  servants, 
and  especially  those  who  are  careless  or  inattentive  in  the  per- 
formance of  their  duties.  Even  when  the  employer  is  held 
to  the  strictest  degree  of  accountability,  there  must  neces- 
sarily be  cases  when  accidents  occur  that  are  beyond  the  read* 
of  any  possible  prevision,  and  are  chargeable  solely  to  the 
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risks  incident  to  the  nature  of  the  employment,  or  the  fault 
of  the  person  injured.  This  seems  to  have  been  sach  a  case. 
A  master's  liability  to  his  servants  for  injm-ies  received  in  the 
coarse  of  his  employment  is  based  upon  the  personal  negli- 
gence of  the  employer ;  and  the  evidence  must  establish  per- 
sonal fault  on  his  part,  or,  what  is  equivalent  thereto,  to  justify 
a  verdict,  and  he  is  entitled  to  the  benefit  of  the  presumption 
that  he  has  performed  his  duty  until  the  contrary  appears. 
(Wood  on  Master  and  Servant,  §§  345,  346.) 

An  examination  of  the  evidence  in  this  case  does  not,  in 
our  view,  disclose  any  neglect  on  the  defendants'  part,  but 
seems  to  prove  that  the  accident  was  occasioned  by  plaintiffs 
want  of  care.  The  defendants  were  tlie  owners  of  a  carpet 
factory  at  Glenham,  in  this  State,  and  the  plaintiff  had  been 
in  their  employ  about  four  years  as  a  general  helper  in  the 
gig-room  where  the  accident  occurred.  The  plaintifE  was  the 
only  witness  of  the  transaction  and  was  entirely  unable  to 
give  any  account  of  the  manner  of  its  occarrence.  The 
courts  below  have  sustained  a  recovery  against  the  defendants 
solely  upon  the  ground  that  they  were  guilty  of  negligence 
m  furnishing  for  use  in  their  factory,  a  ladder  alleged  to  have 
been  defective  in  some  of  its  parts,  and  which  the  plaintiff  was 
using  at  the  time  of  his  injury,  in  attempting  to  shift  a  belt 
upon  a  shaft  for  the  purpose  of  relacing  it.  There  was  no 
necessity  for  relacing  these  belts  while  the  machinery  was  in 
motion,  and  no  proof  that  the  ladder  was  furnished  for  the 
purpose  to  which  plaintiff  put  it,  or  that  the  defendants  were 
aware  of  the  manner  in  which  he  intended  to  use  it.  On  the 
contrary,  the  superintendent  and  foreman  of  the  factory  had 
been  expressly  directed  by  the  defendants  not  to  allow  the 
machinery  to  be  repaired  while  in  motion,  and  they  both  tes- 
tified that  they  should  have  prevented  it  if  the  mode  of  doing 
it  by  the  plaintiff  had  been  brought  to  their  attention.  The 
ladder  was  about  twelve  feet  long  and  had  been  provided  for 
no  special  purpose,  but  had  been  used  some  fifteen  years 
about  the  factory  for  the  ordinary  uses  of  such  a  ladder.  The 
plaintiff  testified  that  he  and  his  fellow-servants  had  been  in  the 
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habit,  during  the  four  years  he  woi'ked  in  the  factory,  of  relacing 
the  belts  in  the  gig-room  while  the  machinery  was  in  motion 
as  often  as  once  in  every  two  or  three  months,  but  knowledge 
of  this  practice  had  not  come  to  the  notice  of  the  defendant. 

The  evidence  of  the  defects  in  the  ladder  was  furnished 
mainly  by  the  plaintiflE's  co-servants,  and  they  were  evidently 
aware  of  the  difficulty  of  the  problem  their  evidence  wajs 
designed  to  elucidate,  viz.,  to  show  that  the  defects  were  so 
apparent  that  the  defendants  were  chargeable  with  negligence 
for  not  observing  them,  but  that  they  were  also  so  obscure 
that  the  plaintiflF,  who  was  in  the  frequent  use  of  the  ladder, 
was  excusable  in  not  seeing  them.  The  plaintiff's  means  of 
discovering  these  defects,  if  there  were  any,  were  quite  equal 
to  those  of  anj^  of  his  witnesses,  but  the  jury  were  permitted 
to  find,  upon  such  evidence,  that  the  defendants  were  charge- 
able with  negligence  for  not  discovering  and  remedying  them, 
and  that  the  plaintiff,  with  superior  means  of  observation, 
was  ignorant  of  their  existence. 

It  is  difficult  to  see  upon  what  principle  of  logic  or  reason 
such  a  verdict  can  be  supported.  A  ladder,  like  a  spade  or 
hoe,  is  an  implement  of  simple  structure,  presenting  no  com- 
plicated question  of  power,  motion  or  construction,  and  intel- 
ligible in  all  of  its  parts  to  the  dullest  intellect.  No  reason 
can  be  perceived  why  the  plaintiff,  brought  into  daily  con- 
tact with  the  tools  used  by  him,  as  he  was,  should  not  be  held 
chargeable,  equally  with  the  defendants,  with  knowledge  of 
their  imperfections.     {Marsh  v.  Chickering,  101  N.  Y.  396.) 

We  do  not,  however,  care  to  rest  the  decision  of  the  case 
upon  this  proposition,  as  we  are,  after  a  careful  consideration 
of  the  whole  evidence,  of  the  opinion  that  the  ladder  was  not 
instrumental  in  producing  the  accident ;  and  that  even  if  it 
was,  the  mode  and  time  of  its  use  were  not  attributable  to 
the  defendants.  The  evidence  upon  which  our  opinion  is 
based  was  undisputed,  and  when  carefully  analyzed  leaves  no 
room  for  doubt  as  to  the  manner  of  the  accident,  or  at  least 
that  it  was  not  occasioned  by  the  breaking  of  the  ladder. 
The  gig  room  was  mainly  occupied  by  gigs  located  upon  the 
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floor  and  operated  by  leather  belts  running  over  drums  or 
pulleys  on  a  main  shaft  extending  through  the  room  near  the 
ceiling  and  passing  around  other  drums  or  pulleys  attached 
to  the  gigs,  thus  communicating  power  to  them.  The 
machinery  on  the  floor  was  covered  up  and  offered  no  apparent 
opportunity  for  injury  therefrom,  even  to  those  who  should 
be  brought  in  contact  with  it.  Upon  this  occasion  the  plain- 
tiff was  requested  by  a  fellow-servant  to  place  one  of  the 
belts  upon  nails  driven  into  scantling  near  the  shaft  for  the 
purpose  of  stopping  its  revolution  and  enabling  it  to  be 
relaced.  This  belt  was  a  plain,  smooth  band  of  leather,  about 
six  inches  wide,  and  made  to  form  a  circle  by  having  its  two 
ends  brought  together  and  laced  with  a  leather  string.  These 
laces  occasionally  became  loose  or  broken  and  had  to  be 
relaced  or  ref  astened.  The  plaintiff  went  alone  to  the  place 
of  the  accident  and  found  the  belt  thrown  off  the  gig  wheel 
and  dangling  from  the  shaft  above,  around  which  it  was 
revolving  with  considerable  velocity.  He  found  the  ladder 
fastened  by  hooks  to  a  scantling  near  the  ceiling,  so  placed  as 
to  enable  him  easily  to  reach  the  hanging  belt  with  his  left 
hand  and  to  throw  it  upon  the  nails.  He  ascended  the  ladder 
and  placed  his  right  arm  around  a  beam  near  his  head,  giving 
him  a  secure  position,  and  seized  the  belt  with  his  left  hand 
and  attempted  to  lift  it,  but  failed.  He  made  a  second 
attempt,  but  before  he  could  throw  it  over  the  nails  became 
unconscious  and  recollected  nothing  further 

The  belt  was  revolving  toward  him  and  downward  as  he 
stood  on  the  ladder,  and  would  naturally  carry  him  with  it  in 
case  he  became  entangled  in  it,  and  his  hold  upon  the  beam 
above  became  released.  He  admitted  that  he  had  frequently 
performed  this  service  before  and  always  in  the  same  manner 
and  with  the  same  ladder,  and  that  he  knew  it  to  be  a 
hazardous  undertaking.  Another  witness,  who  worked  in  the 
same  room,  testified  that  he  heard  a  crash,  and  upon  investi- 
gation found  the  plaintiff  lying  upon  the  floor  at  the  foot  of 
the  ladder  in  front  of  the  shaft,  and  uuconscious.  The  ladder 
and  the  scantling  to  which  it  was  hooked,  were  broken  and 


520  Cahili*-w.  Hilton  et  aL  [Oct., 

Opinion  of  the  Court,  per  Ruoeb,  Ch.  J. 

lay  in  pieces  on  the  floor  around  and  partly  upon  the  plaintiff. 
The  left  side  of  the  ladder  was  broken  and  some  of  the  rounds 
were  pulled  out  and  also  broken.  The  plaintiff's  left  arm  had 
been  severed  from  the  body  near  the  shoulder  and  lay  on  tlie 
floor,  back  of  the  shaft  and  from  six  to  ten  feet  from  his  body. 
In  the  absence  of  any  direct  evidence  of  the  manner  ifl  which 
the  accident  occurred  we  are  left  wholly  to  conjecture  to 
account  for  its  cause.  We  can  see  nothing  in  the  circum- 
stances of  the  case  which  tends  to  impose  upon  the  defendants 
the  charge  of  a  want  of  due  and  proper  care.  There  was 
nothing  about  this  machinery  which  was  dangerous  in  itself 
and  no  injury  could  reasonably  be  apprehended  from  it  unless  a 
person  voluntarily  placed  himself  within  its  range.  The 
defendants  had  no  reason  1o  suppose  that  their  servants  would 
expose  themselves  unnecessarily  to  a  danger  that  was  so  apparent 
to  observation.  The  plaintiff's  theory  of  the  accident  is  that 
the  ladder  broke  on  account  of  its  defective  material  and  pre- 
cipitated him  upon  the  belt,  thus  causing  his  entanglement 
therein.  This  theory  is  not  only  improbable  and  unnatural, 
but  is  contradicted  by  every  reasonable  inference  to  be  drawn 
from  the  known  circumstances  of  the  case.  It  does  not 
account  for  the  fact  of  the  broken  scantling  to  which  the 
ladder  was  fastened,  nor  the  respective  positions  of  the  body 
and  tlie  arm  after  the  accident,  nor  even  for  the  breaking  of 
the  arm.  The  position  in  which  the  body  was  found  is  irre- 
concilable with  the  theory  that  the  broken  ladder  was  the 
cause,  and  clearly  demonstrates  that  it  was  the  consequence 
only  of  the  accident.  The  body  seems  to  have  fallen  in 
accordance  with  the  law  of  gravitation,  and  appeared  to  be 
unaffected  in  its  fall  by  any  exterior  force.  It  is  only  upon 
the  theory  that  the  arm  was  broken  off  while  the  body  still 
remained  upon  the  ladder  suspended  from  the  beam  around 
which  the  right  arm  was  thrown,  that  the  relative  positions 
of  tlie  arm  and  body  can  be  accounted  for.  There  is  not  only 
no  evidence  that  his  body  caught  or  was  thrown  into  the  belt, 
but  the  most  conclusive  presumption  arises  from  its  posi- 
tion and   the   nature   of   the   belt,  that  it  was  not  brought 
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into  contact  with  the  belt  at  all.  His  own  evidence  placed 
him  upon  the  ladder  in  the  act  of  grasping  a  revolving  belt 
having  laces  with  loosened  ends  attached  to  it  thus  affording 
the  only  apparent,  means  of  creating  any  entanglement. 
Thus  a  probable  and  natural  mode  of  accounting  for  the 
accident  was  furnished  by  tlie  proof,  but,  for  the  purpose  of 
fixing  a  liability  upon  the  defendants,  the  jury  were  allowed 
to  speculate  upon  the  possibilities  of  the  case,  without  any  evi- 
dence to  support  the  theory  upon  which  the  defendant's 
liability  was  predicated.  The  circumstances  show  conclusively 
that  his  hand  alone  was  caught  in  the  laces,  and  that  the  arm, 
ladder  and  scantling  were  all  broken  by  the  strain  upon  them, 
and  the  arm  pulled  off  owing  to  the  resistance  which  his  grasp 
on  the  beam  over  his  head  afforded.  This  hold  was  not  relaxed 
until  the  shock  severing  the  arm  had  produced  unconsciousness, 
when  the  body  fell  to  the  floor  in  front  of  the  belt. 

The  inference  is  irresistible  that  the  hand  became  entangled 
in  the  belt  while  he  was  engaged  in  the  act  of  lifting  it,  and 
that  the  severance  of  his  arm  immediately  followed,  communi- 
cating the  shock  which  produced  unconsciousness.  If  the 
ladder  had  broken  and  caused  him  to  fall,  that  circumstance 
must  have  preceded  his  unconsciousness,  and  he  would  have 
observed  and  been  able  to  testify  to  the  fact ;  but  as  it  was  he 
recollected  all  that  took  place  up  to  the  time  of  grasping  the 
belt,  but  nothing  after  that.  It  is  quite  certain  that  the  arm 
was  severed  from  the  body  while  he  still  remained  upon  the 
ladder  holding  to  the  beam  above  him  for  support,  because 
there  was  no  period  of  time  after  that  when  the  force  exerted 
upon  it  would  not  have  carried  the  body,  if  undetached,  along 
with  it  to  the  other  side  of  the  shaft.  The  force  necessary  to 
tear  an  arm  from  the  body  requires  resistance  as  well  as  power, 
and  can  be  accounted  for  in  no  way  except  upon  the  theory 
that  the  plaintiff  held  on  to  the  beam,  endeavoring,  by  main 
strength,  to  release  his  hand  from  the  laces. 

The  evidence,  therefore,  does  not  bring  the  case  within 
the  rule  requiring  that  personal  negligence  on  the  part  of 
the  employers  must  be  shown  in  order  to  autliorize  a  verdict 
SioKELs— Vol.  LXI.        66 
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against  them.  They  not  only  did  not  furnish  the  ladder  for 
the  use  in  which  it  was  employed,  but  the  accident  was  not 
attributable  to  its  use. 

The  rule  that  a  plaintiff  in  an  action  for  negligence  is 
required  to  show  aflBirraatively  his  own  freedom  from  negli- 
gence, is  quite  as  well  established,  as  that  he  must  show  that 
it  was  produced  by  the  negligence  of  the  defendant.  It  is 
quite  true  that  the  proof  of  the  absence  of  plaintiff's  negli- 
gence usually  presents  a  question  of  fact,  and  is  often  to  be 
inferred  from  the  nature  of  the  accident  and  the  circumstances 
of  the  case,  but  this  conclusion  cannot  legally  be  reached 
unless  such  circumstances  are  proved  as  legitimately  and 
reasonably  lead  to  such  a  result.  Unless  the  court  can  see 
that  such  facts  are  proved  as  fairly  tend  to  support  a  pre- 
sumption of  freedom  from  negligence,  the  question  becomes 
one  of  law  to  be  determined  by  it. 

The  proof  shows  that  the  service  in  question  could  have 
been  safely  performed  while  the  machinery  was  at  rest  during 
the  noon  intermission,  or  upon  request  the  superintendent 
would  liave  suspended  the  power  for  the  few  minutes  required 
to  perform  the  work.  Instead  of  adopting  either  of  these 
methods,  the  plaintiff  and  his  fellow-servant  voluntarily  selected 
a  time  following  the  noon  intermission,  and  immediately  after 
the  machinery  had  been  put  in  motion,  to  do  the  work  required 
of  him.  He  admits  that  he  knew  the  hazard  of  this  manner 
of  performing  the  service,  but  he  elected  to  do  It  in  that  way 
rather  than  adopt  the  precautions  which  would  have  made  it 
entirely  safe.  In  this  we  think  he  took  the  risk  of  the  time 
and  manner  selected  by  himself  and  his  co-servant. 

To  hold  an  employer  liable  for  the  consequence  of  an  acci- 
dent happening  under  such  circumstances,  would  violate  the 
plainest  principles  governing  the  relations  of  master  and 
servant,  and  impose  upon  the  former  the  consequences  of  the 
carelessness  of  the  latter.  It  would  substitute  a  rule  imposing 
an  absolute  liability  upon  the  master,  instead  of  that  just 
principle  which  inflicts  upon  each  party  the  consequencee  of 
his  own  fault. 
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Statement  of  case. 


The  judgments  of  the  courts  below  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 
All  concur. 
Judgment  reversed 


Thb  Pboplb  of  tub  State  of  New  York,  Respondent,  v, 
David  C.  Jones,  Appellant. 

Upon  the  trial  of  an  indictment  for  forgery  in  signing  ficlitions  names,  as 
maker  and  indorser  of  a  note,  and  procuring  the  discount  of  the  same 
as  a  genuine  note,  H.«  a  witness  for  the  prosecution,  after  he  had  tes- 
tified that  he  indorsed  the  note,  in  reliance  upon  representations  on  the 
part  of  the  defendant  that  the  maker  and  indorser  were  responsible 
farmers  living  in  a  locality  specified  by  defendant,  was  permitted  to 
testify  to  what  he  did  in  searching  for  the  maker  and  indorser,  and  the 
result  thereof;  also,  that  he  examined  the  assessment-roll  of  the  town  and 
found  no  such  names  thereon.     Held,  no  error. 

The  court,  in  passing  upon  the  question  as  to  the  admissibility  of  such 
testimony,  stated  that  any  conversation  between  the  witness,  and  any 
person  he  talked  to  while  engaged  in  the  search,  would  not  be  allowed. 
Heid,  the  fact  that  the  witness  in  answering  did  state,  in  some  cases,  the 
responses  made  to  his  inquiries,  was  not  a  ground  for  an  exception  as 
the  testimony  was  not  called  for;  that  if  defendant's  counsel  desired  to 
have  it  stricken  from  the  record  he  should  have  made  a  motion. 

Upon  cross-examination  of  the  cashier  of  the  bank  where  defendant  had 
the  note  discounted,  questions  were  asked  as  to  the  dealings  between 
defendant  and  H. ,  and  as  to  how  many  notes  indorsed  by  H.  for  defend- 
ant had  been  paid  by  him  or  by  H.  Thereafter  H.  was  asked,  as  a 
witness  for  the  prosecution,  how  much  money  he  had  had  to  pay  for 
defendant.  The  court  overruled  an  objection  thereto  on  the  ground 
that  defendant's  counsel  had  gone  into  the  subject  on  the  cross-examina- 
tion of  the  cashier.     Held,  no  error. 

(Argued  June  13,  1887;  decided  October  4,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  S.upreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  25,  1887,  which  affirmed  a  judgment  of  the 
Court  of  Sessions  of  the  county  of  Erie,  entered  upon  a  ver- 
dict convicting  the  defendant  of  the  crime  of  forgery  in  the 
second  degree. 
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The  facts,  so  far  as  material  to  the  questions  discussed,  are 
stated  in  the  opinion. 

Tracy  C.  Becker  for  appellant.  Proof  by  the  People  that 
inquiries  had  been  made  some  time  after  the  shipment,  about 
the  alleged  fictitious  firms  at  the  place  to  which  the  goods 
were  shipped,  and  it  could  not  learn  that  any  such  firms  or 
persons  existed,  was  improperly  received.  (  Wiggins  v.  People j 
4  Hun,  540.)  Defendant's  motion  to  be  discharged  for  want 
of  sufficient  evidence,  and  his  motion  in  arrest  of  judgment, 
after  the  verdict  of  the  jury  had  been  rendered  against  him, 
should  have  been  granted.     (Code  Cr.  Pro.,  §  465,  subd.  6.) 

Oeorge  T.  Quiriby  for  respondent.  Where  a  witness  has 
tefitified  that  he  has  made  inquiries  and  search  for  certain 
people,  it  is  not  necessary  to  call  the  persons  of  whom  tlie 
inquiries  were  made.  {Key  v.  Shaw,  8  Bing.  320 ;  Morgan 
V.  Morgan,  9  id.  359  ;  Bartlett  v.  Decreet,  4  Gray,  111 ;  ShoU 
V.  Streatfield,  1  M.  &  R.  8  ;  Whitehead  v.  Scott,  id.  2 ;  Phdps 
V.  Foot,  1  Conn.  387.) 

Peokham,  J.  The  defendant  was  indicted  for  the  crime 
of  forgery  in  the  second  degree,  in  having  signed  the  name 
Peter  Hint  as  the  maker  and  Samuel  Main  as  the  indorser  of  a 
promissory  note  for  $425,  and  falsely  pretending  that  the 
note  was  subscribed  by  said  Hint  and  indorsed  by  said  Main, 
whereas,  in  truth,  Hint  and  Main  were  persons  not  in  exist- 
ence, and  the  signatures  were  not  those  of  any  persons  in 
existence,  he,  Jones,  well  knowing  the  same,  with  intent,  etc. 

Upon  the  trial,  evidence  was  given  by  the  cashier  of  a  bank 
in  Buffalo  that  the  defendant  came  to  the  bank,  of  which  the 
witness  was  cashier,  in  company  with  a  friend  named  Hun, 
and  desired  to  get  tho  note  in  question  discounted.  The 
cashier  said  he  would  if  Mr.  Hun  would  indorse  it,  which  he 
did,  and  then  the  note  was  discounted,  and  the  defendant  got 
the  money.  The  cashier  knew  Mr.  Hun,  and  that  he  was 
responsible.  Jones  gave  the  witness  the  residence  of  the 
indorser  as  North  Oakfield,  N.  Y.,  and  his  own  as  North 
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Pembroke,  but  he  could  not  say  what  residence,  if  any,  he 
gave  for  the  maker.  The  note  was  payable  at  a  bank  in 
Batavia,  and  was  protested  when  due  for  non-payment,  and 
was  then  taken  up  by  Mr.  Hun,  the  second  indorser.  Mr. 
Hun  swore  that  the  defendant  told  him  before  he  indorsed 
the  note,  and  in  answer  to  questions  he  put  to  the  defendant, 
that  the  maker,  Peter  Hint,  was  a  good  farmer,  living  just 
through  the  swamp,  and  the  indorser  lived  directly  across  the 
road  from  his  father-in-law,  Mr.  Hint,  and  that  he  was  also  a 
good  farmer.  Continuing,  the  witness  said  :  "  I  asked  him 
whereabouts  through  the  swamp  he  lived  ;  he  said  just  through 
the  swamp ;  I  asked  him  again  where ;  then  I  used  the 
remark,  on  the  Lewiston  road ;  he  said  yes  ;  I  then  indorsed 
the  check."  The  swamp  was  the  Tonawanda  swamp,  and 
Hun  lived  eight  or  nine  miles  from  it,  and  he  stated  wKere 
the  Lewiston  road  ran,  and  that  it  went  through  the  swamp. 
The  note  not  being  paid  at  maturity,  the  indoreer  Hun  started 
out  to  look  for  the  maker  and  the  first  indorser,  and  went  into 
the  swamp  and  struck  the  Lewiston  road,  and  came  around 
making  inquiries  for  them,  or  either  of  them.  The  district 
attorney  then  said :  "  Tell  the  jury  what  you  did,  commencing 
at  the  beginning ;  the  first  thing,  and  tell  them  all  that  you 
did.  Objected  to  by  counsel  for  the  defendant,  on  the  ground 
that  it  was  immaterial  and  irrelevant.  By  the  Court.  —  He 
may  state  what  he  did ;  what  means  he  took  to  find  the  maker 
and  indorser  of  this  note;  what  he  did  in  that  direction. 
Exception  by  defendant." 

The  court  again  said  at  another  time  that  it  would  not 
allow  any  conversation  between  the  witness  and  anybody  he 
talked  with,  but  he  might  state  the  fact  that  he  had  a  talk, 
and  that  he  could  get  no  information.  Under  this  ruling 
the  witness  detailed  his  efforts  at  finding  these  men;  that 
he  visited  the  vicinity  where  they  were  stated  to  have 
resided  and  made  inquiries  but  failed  to  obtain  any  inform- 
ation concerning  them.  Under  objection  and  exception 
he  also  said  he  had  looked  over  the  assessment- rolls  of 
the  town  and  found  no  such  names.     All  this  was  legiti- 


526  People  v.  Jonbs.  [Oct., 

Opinion  of  the  Court,  per  Pbckhaic,  J. 

mate  evidence  of  facts  from  which,  in  connection  with  other 
evidence  in  the  case,  the  jury  were  asked  to  infer  the  main 
fact  that  there  were  no  such  persons  there  resident.  The  evi- 
dence as  to  the  assessment-rolls  did  not  call  for  the  contents 
thereof  within  the  rule  for  proving  the  contents  of  written 
instruments  by  producing  them.  It  was  evidence  of  the  same 
kind  already  given,  and  was  merely  a  description  o\  what  the 
witness  did  in  making  his  search  and  a  statement  of  the  result. 
It  was  an  incidental  and  collateral  fact.  The  whole  evidence 
was  given  and  received  under  the  ruling  of  the  court  for  the 
purpose  of  showing  what  the  witness  did  himself,  and  not  to 
prove  the  statements  made  by  persons  to  whom  the  witness 
put  his  questions.  In  this  respect  the  case  differs  from  that 
cited  on  the  argument  of  Wiggins  v.  People  (4  Hun,  540), 
where  evidence  of  such  answers  was  permitted  and  the  con- 
viction may  have  been  placed  entirely  upon  it.  The  ques- 
tions put  to  the  witness  here  by  the  district  attorney  were 
only  calculated  to  bring  out  a  statement  of  the  extent  of  the 
search  made  by  him,  and  if,  in  answer  thereto,  one  or  two 
isolated  remarks  were  made  by  the  witness  as  to  the  response 
made  to  his  inquiries,  they  were  not  asked  for,  were  not 
responsive  to  the  question  and  were  ruled  distinctly  and 
plainly  by  the  trial  judge  to  be  improper.  If  tlie  counsel 
for  defendant  desired  to  have  them  stricken  from  the  record, 
he  should  have  made  his  motion,  and  it  would  undoubtedly 
have  been  granted  in  accordance  with  the  rule  already  laid 
down  and  acted  upon  by  the  judge.  We  do  not  see  that  any 
error  in  this  part  of  the  case  was  committed. 

When  Mr.  Him  was  on  the  stand  he  was  asked  how  much 
money  he  had  had  to  pay  for  Mr.  Jones.  The  evidence  was 
objected  to  and  admitted  under  the  exception  of  the  defend- 
ant's counsel.  Upon  the  cross-examination,  by  defendant's 
oounsel,  of  the  cashier  of  the  bank  where  defendant  had  the 
note  discounted,  the  question  as  to  the  dealings  between 
defendant  and  Hun  had  been  somewhat  investigated,  and  as 
to  how  much  of  the  various  notes  indorsed  by  Hun  for 
defendant  had  been  paid  by  defendant  or  Hun.     There  was 
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enough  of  the  subject  then  touched  upon  to  permit  thie 
inquiry.  The  court  placed  its  ruling  on  that  ground,  stating 
to  counsel  that  he  had  himself  gone  into  it  on  the  cross- 
examination  of  the  cashier,  and  we  think  that  in  such  ruling 
there  was  no  error. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


HuMPHBET  E.  WooDHousB  et  al.,  Respondents  v.  Jacob  M. 
Duncan  et  al.,  Appellants. 

Where  a  charter-party  is  not  under  seal  it  is  competent  to  prove,  by  evi- 
dence aliunde,  that  the  charterers  named  therein,  and  who  executed  it,  did 
so  not  only  for  themselves  but  also  for  others  who  were  jointly  inter- 
ested with  them  as  principals;  and  an  action  is  maintainable  thereon 
against  all  the  parties  eo  interested. 

In  an  action  upon  a  charter-party  it  appeared  that  it  was  executed  by 
defendants,  D.  &  P.,  on  behalf  of  themselves  and  the  other  defendants 
who  were  jointly  icterested  with  them  as  charterers.  The  answer  set 
up,  as  a  counter-claim,  damages  alleged  to  have  resulted  from  a  breach 
of  an  agreement  in  the  charter-party  on  the  part  of  plaintiffs.  On  the 
trial  plaintiffs  gave  in  evidence  the  judgment  record  in  a  suit  in  admir- 
alty brought  by  D.  &  P.  against  the  vessel  and  its  owners  to  recover 
damages  for  the  same  alleged  breach  of  contract.  The  record  showed 
the  libel  was  dismissed  on  the  ground  that  the  owners  "had  kept  and 
performed  all  the  covenants  and  undertakings  in  the  said  charter-party 
contained  on  their  part."  Heldy  that  the  said  judgment  was  conclusive, 
not  onl)'  against  D,  &  P.,  but  upon  those  whom  they  represented  and 
who  were  in  privity  with  them,  although  they  were  not  made  parties. 

The  answer  alleged  that  three  other  persons  were  interested  with  defend 
ants  in  the  adventure  and  were  necessary  parties.  It  appeared  that  the 
three  persons  named  had  some  interest,  but  it  did  not  appear  that  plaint- 
iffs knew  of  it  at  the  time  the  charter-party  was  executed,  nor  was  it 
proved  that  the  interest  was  that  of  partners  or  joint  contractors  with 
defendants.  Held,  that  the  omission  to  make  the  three  persons  specified 
defendants  was  not  a  sufficient  ground  for  reversal;  that  if  at  the  time 
of  making  the  contract  the  persons  named  were  not  known  to  plaintiffs 
to  be  Joint  contractors,  it  was  not  necessary  to  make  them  parties; 
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that  it  was  not  sufficient  to  show  that  plaintiffs  knew  said  persons  had 
some  interest  in  the  adventure;  it  was  requisite  to  prove  knowledge  that 
they  were  members  of  a  firm  or  joint  contractors,  with  defendants. 

(Argued  June  14,  1887;  decided  October  4,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  8,  1885,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

H.  D.  Benedict  for  appellants.  The  overruling  of  the 
defense  of  non-joinder  by  the  court,  was  clearly  erroneous. 
If,  at  the  time  of  the  contract,  the  creditor  knows  his  debtor 
has  a  partner,  or  knows  he  has  a  "  dormant  partner,"  and  the 
non-joinder  is  objected  to,  and  such  other  partner  is  not 
joined,  "  it  will  be  left  with  the  jury  to  say  with  what  parties 
the  contract  was  intended  to  be  made."  {Cookingham  v. 
Lasher^  1  Abb.  Ct.  of  App.  Dec.  438;  Oollyer  on  Part., 
§  719.)  The  true  test  is  whether  or  not  the  defendants  gave 
the  plaintiffs  reasonable  grounds  for  believing  that  the  defend- 
ants were  the  only  parties  interested  in  the  venture.  (CoUyer  on 
Part.,  §  720 ;  2  id.[6th  ed.],  1057,  §  720,  n.;  BonfieU-f,  Smith, 
12  M.  &  W.  405, 407,  409 ;  De  Mautort  v.  Sanders,  1 B.  &  Ad. 
401.)  As  the  plaintiffs  knew  at  the  time  of  the  contract  that 
there  were  other  parties  interested,  the  defendants  were  entitled 
to  a  dismissal  of  the  complaint.  {Newman  v.  Ma7*vin^  12 
Hun,  236.)  As  the  credit  was  by  agreement  given  by  the 
plaintiffs  to  Duncan  &  Poey  alone,  plaintiffs  are  bound  by 
their  assent  to  this  arrangement.  {Patterson  v.  Ganda  • 
seqxd,  15  East,  62 ;  Meeker  v.  Claglwrn^  44  N.  Y.  349  ;  Story 
on  Agency,  §  447.)  If  an  agent  informs  a  party  with  whom 
he  has  dealings  that  he  is  acting  for  a  principal,  and  at  the 
same  time  credit  is  given  to  the  agent  with  the  consent  of 
the  latter,  the  creditor  cannot  thereafter  charge  the  principal, 
{Page  v.  SUme,  10  Mete.  160;   Bate  v.  Burr,  4  Harr.  130; 
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Caxe  V.  Devine^  6  id.  375 ;  Ahrena  v.  Colty  9  Humph.  643  ; 
Jianken  v.  De  .Forest,  18  Barb.  143 ;  Ins,  Co.  of  Pemi.  v. 
Smiih,  3  Whart.  520,  528;  Tuthill  v.  Wilson,  90  K".  Y. 
423;  2  Smith's  Lead.  Gas.  pt.  1,  p.  427.) 

WiUiam  Allen  BiUler  for  rcspoudeats.  The  objection  made 
by  the  defendants  at  the  trial  to  the  introduction  of  the  record 
on  the  ground  "that  it  was  not  a  suit  between  the  same 
parties"  was  properly  overruled.  {Goodrich  v.  City,  5  Wall. 
566;  Taylor  v.  Royal  Saxon,  I  Wall.,  Jr.  333 ;  Dunham  v. 
B(ywer,  77  N.  Y.  76,  79.)  The  whole  merits  of  the  defense, 
based  on  the  alleged  breach  of  the  charter-party,  having  been 
litigated  and  adjudged  between  the  parties  to  this  action  in 
the  former  suit,  the  evidence  offered  at  the  trial  to  show 
damages  for  the  breach  alleged  in  the  answer  was  properly 
excluded.  {The  Francis  Wright,  105  [L  S.  381,  391.)  All 
are  bound  by  a  judgment  who  had  a  right  to  be  heard  therein, 
and  all  who  are  in  privity  with  them,  and  all  who  are  bound 
by  a  judgment,  are  entitled  to  the  benefit  of  it  against  the 
parties  to  it,  or  their  privies.  (Greeul.  on  Ev.,  §§  522,  523; 
Duchess  of  Kingston's  Case,  2  Smith  L.  C.  424 ;  20  State 
Trials,  528;  Emhury  v.  Conner,  3  K  Y.  511;  Castle  v. 
Noyes,  14  id.  329 ;  TusJca  v.  O'Brien,  68  id.  446 ;  Church  v. 
Kidd,  88  id.  652;  Craig  \,Ward,  3  Keyes,  387;  Dunbar 
V.  Bower,  77  id.  76 ;  LeaviU  v.  Wolcott,  95  id.  212.)  The 
court,  at  the  trial,  properly  rejected  the  evidence  offered  by 
defendants  to  prove  statements  and  representations  made  by 
plaintiffs  before  the  signing  of  the  charter-party,  as  to  the 
condition  of  the  steamer,  or  her  rate  of  speed.  {Hendricks  v. 
Decker,  35  Barb.  298  ;  Richtmeyer  v.  Remsen,  38  N.  Y.  206  ; 
Still  V.  ZitUe,  63  id.  427 ;  Oierlander  v.  Spiess,  id.  175 ; 
Duffany  v.  Ferguson,  66  id.  482,  484.)  The  fact  that  the 
charter-party  was  signed  by  the  defendants  Duncan  &  Poey 
alone,  did  not  prevent  plaintiffs  from  proving,  by  parol,  that 
the  other  defendants  were  interested.  {Briqgs  v.  Partridge, 
64  N.  Y.  357,  362 ;  Nicoll  v.  Bu,rke,  78  id.  580 ;  Hill  v. 
SioKELS  —Vol.  LXI.        67 
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MiUeTj  76  id.  32.)  There  was  no  error  in  the  rulings  of  the 
court  as  to  the  non-joinder,  as  defendants,  of  the  three  persons 
who  were  interested  in  the  venture,  but  whose  interest  was 
not  disclosed,  and  was  unknown  to  plaintiffs  when  the  action 
was  commenced.  They  were  not  necessary  parties.  {Leslie 
V.  BUey,  47  K  Y.  648,  652 ;  mrth  v.  Bloss,  3C  id.  374 ; 
Brown  v.  BirdsaU,  29  Barb.  549,  550  ;  Marvin  v.  WHber,  52 
N.  Y.  270 ;  Farwell  v.  DavUy  66  Barb.  73 ;  A7'noldY.  Morrin^ 
7  Daly,  498,  505 ;  Snelling  v.  Roward,  51  N.  Y.  373.) 

Earl,  J.  This  action  was  brought  by  the  plaintiffs  to 
recover  the  sum  of  $6,966.86,  alleged  to  be  due  from  the 
defendants  for  the  use  of  the  steamship  Francis  Wright, 
under  a  charter-party  dated  September  13,  1872.  The  com- 
plaint alleges  that  the  steamship  was  chartered  by  the  defend- 
ants for  the  purpose  of  going  to  Galveston,  Texas,  aud 
bringing  thence  a  cargo  of  fresh  beef.  The  defendants,  in 
their  answer,  besides  denying  most  of  the  material  allegations 
of  the  complaint,  alleged  that  the  steamship  was  chartered 
by  a  written  charter-party  to  the  firm  of  Duncan  &  Poey ; 
that  the  plaintiffs  wholly  failed  to  keep  and  perform  the 
charter  on  their  part,  and  failed  to  keep  the  vessel  tight, 
staunch,  well-fitted,  tackled  and  provided  with  every  requisite 
for  such  a  voyage,  as  in  and  by  the  charter  they  agi'eed  to 
whereby  great  damage  resulted  to  the  charterers  to  an  amount 
exceeding  the  charter  money ;  and  for  a  further  defense  they 
alleged  as  follows:  "That  the  following  persons  and  no 
others  were  interested  in  the  said  adventure,  viz. :  Stephen 
Flanagan,  James  M.  Flanagan,  Edward  W.  Wilson,  R.  Ross 
Roberts,  J.  Kemp  Bartlett,  James  F.  Matthews,  Jacob  M. 
Duncan  and  Simon  Poey ;  and  that  the  said  R.  Ross  Roberts, 
who  resides  at  Harrisburgj  Pennsylvania,  J.  Kemp  Bartlett, 
who  resides  at  Easton,  in  the  State  of  Maryland,  and  James 
F.  Matthews,  who  resides  in  New  York  city,  all  three  of 
whom  are  still  living,  are  necessary  parties  defendant  in  this 
action."  The  action  was  brought  to  trial  at  a  Circuit  Court, 
and  the  judge  presiding  directed  a  verdict  in  favor  of  the 
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plaintiffs,  and  the  judgment  entered  thereon  was  aflBirmed  at 
the  General  Term. 

It  appeared  upon  the  trial  that  the  charter-party  was  signed 
only  by  the  plaintiffs  under  the  firm  name  of  Woodhouse  & 
Kudd,  and  by  the  defendants,  Duncan  &  Poey,  under  the 
firm  name  of  Duncan  &  Poey.  The  claim  is  therefore  made 
that  the  action  cannot  be  maintained  upon  the  charter-party 
against  all  of  the  defendants.  But  it  appeared  at  the  trial 
conclusively  that  Duncan  &  Poey  executed  the  charter-party, 
in  their  own  names,  on  behalf  of  all  the  defendants ;  and  as 
the  charter-party  was  not  under  seal,  it  was  competent  for  the 
plaintiffs  to  show  that  it  was  executed  by  Duncan  &  Poey, 
not  only  for  themselves,  but  as  representing  all  those  who 
chartered  the  steamship.  They  may,  therefore,  be  treated  as 
agents  executing  the  charter-party  for  themselves  and  all 
others  interested  as  principals  with  them.  {Brigga  v.  Par- 
tridge, 64  N.  Y.,  '357;  Hill  v.  Miller,  76  id.,  32;  NicoU  v. 
Burlce,  78  id.,  580.) 

The  charter-party  contained  this  stipulation :  "  The  said 
party  of  the  first  part  agree  that  the  said  vessel  in  and  during 
the  said  voyage  shall  be  kept  tight,  staunch,  well-fitted, 
tackled  and  provided  with  every  requisite  for  such  a  voyage." 
It  appeared  that  the  vessel  went  to  Galveston  and  there  took 
on  a  cargo  of  fresh  beef  and  started  upon  her  return  voyage, 
and  that  before  reaching  her  destination  the  beef  spoiled  and 
was  thrown  overboard  and  was  thus  wholly  lost.  The  defend- 
ants claimed  that  the  loss  was  occasioned  by  reason  of  the 
defective  condition  of  the  boiler  and  machinery  of  the  vessel 
in  consequence  of  which  she  was  greatly  delayed  in  making 
her  voyage.  Soon  after  her  return  Duncan  &  Poey  com- 
menced a  suit  in  admiralty  against  the  steamship  and  her 
owners  to  recover  damages  for  the  alleged  breach  of  the 
charter-party  in  failing  to  keep  the  vessel  well-fitted  and  pro- 
vided with  every  requisite  for  the  voyage,  claiming,  that  in 
consequence  thereof,  the  beef  was  lost  and  that  they  sustained 
great  damage.  That  suit  passed  through  the  Federal  courts 
to  the  Supreme  Court  of  the  United  States,  and  the  opinion 
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pronounced  therein  in  the  latter  court  is  reported  in  105  United 
States  Eeports,  381.  The  libel  in  that  suit  was  dismissed  on 
the  ground  that  the  defendants  in  that  suit,  the  owners  of  the 
vessel,  "  had  kept  and  performed  all  the  covenants  and  under- 
takings in  the  said  charter-party  contained  on  their  part,  and 
that  the  said  vessel,  in  and  during  said  voyage,  was  kept  tight, 
staunch,  well-fitted  and  tackled,  and  provided  with  every 
requisite  for  the  voyage."  One  of  the  conclusions  of  law 
found  in  the  record  of  that  court  is  as  follows  :  "  That  libel- 
ant having  failed  to  prove  that  the  damage  to  the  cargo  of 
fresh  beef  on  said  sleamer  was  the  direct  and  natural  result 
of  any  breach  of  the  covenant  of  seaworthiness  in  said  char- 
ter-party, are  not  entitled  to  recover  such  damages  in  this 
action."  The  juilgment  recovered  in  that  suit  was  received 
in  evidence  upon  the  trial  of  this  action,  and  it  was  held  by 
the  trial  judge  that  it  conclusively  established  that  the  plain- 
tiffs had  fully  performed  the  charter-party  on  their  part,  and 
that  the  defendants  were  not  entitled  to  any  damages  for  any 
alleged  breach  of  covenants  therein  contained,  and  that  the 
plaintiffs  were  entitled  to  recover  the  balance  of  the  charter 
money  due.  In  these  holdings,  upon  the  plainest  principles, 
there  was  no  error.  The  adjudication  in  that  suit  was  bind- 
ing upon  the  parties  thereto,  and  upon  those  whom  they 
represented  and  who  were  in  privity  with  them.  Duncan  & 
Poey,  who  were  the  libellants  and  plaintiffs  in  that  suit,  repre- 
sented the  charterers  and  prosecuted  the  suit,  not  only  for 
themselves  but  for  all  their  associates.  Hence,  while  their 
associates  were  not  actually  parties  to  the  suit,  they  would 
have  reaped  the  benefit  of  a  favorable  result,  and  were  bound 
by  the  judgment  rendered  therein.  They  had  a  right  to  be 
heard  in  the  suit,  and  were  heard  through  Duncan  &  Poey, 
and  were  in  privity  with  them.  It  was  just  as  much  their 
suit  as  the  suit  of  Duncan  &  Poey,  and  the  precise  points  at 
issue  in  that  suit  and  adjudicated  therein  could  not  again  be 
brought  in  question  between  these  plaintiffs  and  the  char- 
terers of  the  vessel.  (Embury  v.  Conner^  3  N.  Y.,  511 ; 
CaMOe  V.  J^Toyes,  14  id.,  329  ;  Tuska  v.  O'Brien^  68  id.,  446; 
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Dwnha/r  v.  Bower^  77  id.,  76 ;  Church  v.  Eidd^  88  id.,  652 ; 
Lecmitt  v.  Wolcott^  95  id.,  212.)  There  was,  therefore,  no 
error  in  holding  that  the  adjudication  in  the  admiralty  suit 
bound  these  defendants  and  conclusively  established  the  per- 
formance of  the  charter-party  on  the  part  of  these  plaintiffs. 
Hence  there  was  nothing  left  for  litigation  between  the 
parties  upon  the  merits  of  the  case. 

But  the  point  is  made  that  the  plaintiffs  ought  to  have  been 
defeated  because  they  did  not  include  in  the  action,  as  parties 
defendant,  E.  Ross  Roberts,  J.  Kemp  Bartlett  and  James  F. 
Matthews,  whose  names  are  mentioned  in  the  answer  of  the 
defendants.  This  is  an  extremely  technical  defense,  and,  so 
far  as  we  can  perceive,  of  no  real  consequence  to  any  one. 
If  successful,  it  would  simply  result,  after  a  long  litigation 
between  these  parties,  through  all  the  Federal  courts  and 
through  the  courts  of  this  State  to  its  highest  tribunal,  in  a 
reversal  of  this  judgment  and  the  bringing  in  of  the  three 
persons  named  as  defendants,  and  then  a  judgment  against  all 
the  defendants  would  be  inevitable.  A  defense  thus  technical 
should  be  closely  scrutinized  and  should  not  be  permitted  to 
prevail  if  upon  any  permissible  view  of  the  case  it  can 
be  avoided.  It  was  proved,  upon  the  trial,  that  all  the 
persons  named  in  the  answer  were  interested  in  the 
adventure  of  bringing  beef  from  Galveston  to  Philadelphia. 
Stephen  and  James  M.  Flanagan  were  interested  to  the  extent 
of  one-fifth  ;  Wilson,  one-fifth  ;  Duncan  and  Poey  one-fifth ; 
Roberts  one-fifth,  and  Bartlett  and  Matthews  together  one-fifth. 
If  the  plaintiffs  had  known,  at  the  time  they  entered  into  the 
charter-party,  that  these  several  persons  were  interested  as 
claimed,  it  would  have  been  their  duty  to  make  them  all 
defendants  in  the  action  ;  and  in  that  event  the  contract  would 
really  have  been  made  with  them  all.  But  if  at  the  time  of 
making  the  contract  the  three  persons  referred  to  were  not 
known  to  the  plaintiffs  to  be  joint  contractors  with  the 
defendants,  and  they  supposed  that  they  were  contracting  with 
the  defendants  only,  then  the  three  persons  named  could  be 
treated  as  dormant  partners,  and  it  was  not  necessary  to  make 


534  WooDHoiTSB  et  al  v.  Ditnoak  et  al.  [Oct., 

Opmion  of  the  Court,  per  Eabl,  J. 

them  parties  defendant.  {Brown  v.  BirdsaUj  29  Barb.,  54:9  ; 
Farwell  v.  Davis^  66  id.,  73;  Arnold  v.  Morris^  7  Daly, 
498 ;  North  v.  Bloas,  30  K  T.,  374 ;  Leslie  v.  Wiley,  47  id., 
648 ;  Marvin  v.  Wilber,  52  id.,  270 ;  Cookingham  v.  Lasher , 
1  Abb.  Ct:  App.  Dec,  438 ;  Bonfield  v.  Smith,  12  M.  &  W., 
405  ;  L>e  Mautort  v.  Saunders,  1 B.  &  Ad.,  398, 401;  CoUyer  on 
Partnership,  §  719.)  It  is  not  sufficient  that  the  plaintifb 
may  have  known  that  the  three  persons  named  had  some  sort 
of  interest  in  the  adventure,  but  they  must  have  known  that 
they  were  members  of  a  firm  with  the  defendants,  or  that  they 
were  joint  contractors  with  them ;  and  this  there  was  no 
sufficient  evidence  in  the  case  to  show. 

The  answer  is  insufficient.  It  simply  shows  that  the  three 
persons  named  were  interested  in  the  adventure.  There  is  no 
allegation  that  they  were  partners,  nor  is  there  any  allegation 
that  they  were  joint  contractors  with  the  defendants  named, 
or  that  the  plaintiffs  made  any  contract  whatever  with  them. 
The  proof  simply  shows  that  at  the  time  of  the  making  of 
the  charter-party  the  plaintiffs  knew  that  they  were  contracting 
with  these  defendants,  and  had  information  that  some  other 
persons  had  some  slight  interest  in  the  adventure.  But  they 
had  no  knowledge  that  such  other  persons  were  interested  as 
partners,  or  that  they  were  pai-ties  to  the  contract  which  they 
were  then  mafa'ng.  They  may  have  supposed,  as  their  names 
were  not  mentioned,  and  had  a  right  to  suppose,  that  they  had 
some  remote  or  contingent  interest  in  the  profits  or  proceeds 
of  the  adventure,  while  they  were  not,  in  any  proper  sense, 
parties  to  the  contract.  Upon  this  point  the  case  recently 
decided  by  us  of  Swift  v.  Pacific  Mail  Steamship  Company, 
and  Panama  Railroad  Company*  is  an  authority.  This 
may  be  regarded  as  a  somewhat  narrow  view  of  the  evidence 
given  upon  the  trial,  but  we  think  it  is  admissible  for  the 
purpose  of  defeating  what  appears  to  us  to  be  an  extremely 
technical  objection. 

Some  other  points  were  discussed  upon  the  argument  before 
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US,  but  they  are  not  deemed  to  be  of  sufficient  importance  to 
require  particular  attention  here.  They  have  received  sufficient 
consideration,  and  we  think  point  out  no  error. 

Our  con(ihisiou,  therefore,  is  that  the  judgment  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  National  Filtering  Oil  Company,  Respondent, 
V.  The  CrnzENs'  Insurance  Company  of  Missodbi, 
Appellant. 


106    &S5 
1» uj 

too    5.% 
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A  policy  of  insurance,  executed  by  defendant  to  plaintiff,  recited  that 
E.  &  Co.,  '*by  virtue  of  an  agreement  with  the  assured,  are  bound  to 
pay  to  them  royalties  for  the  privilege  of  using  their  patents,  which 
royalties  are  guaranteed  to  amount  to  $250  a  month. "  It  was  covenanted 
in  and  by  the  policy  that,  in  case  the  premises  occupied  by  E.  &  Co. 
should  be  damaged  by  fire, "  so  as  to  cause  a  diminution  of  said  royalties," 
defendant  would  pay  "the  amount  of  such  diminution,  during  the 
restoration  of  said  premises  to  their  producing  capacity,  immediately 
preceding  said  fire.''  Held,  that  the  insurance  was  not  limited  to  the 
guaranteed  minimum,  but  covered  all  the  royalties,  payable  by  E.  &  Co. 
under  their  contract;  that,  as  so  construed,  the  policy  was  not  void  as  a 
wager  policy;  that  while,  beyond  the  amount  guaranteed,  the  royalties 
were  contingent,  as  E.  &  Co.  could  limit  their  production  so  that  it 
yield  no  royalties  beyond  that  amount,  yet,  as  it  appeared  that  their 
license  from  plaintiff  was  an  exclusive,  one,  and  as,  therefore,  if  their 
business  was  lessened  or  restricted  because  of  a  fire,  plaintiff  could 
not  license  others,  but  must  bear  the  loss  of  the  diminished  royalties, 
against  that  risk,  which  was  necessarily  connected  with  the  premises, 
it  was  lawful  to  insure. 

An  interest,  legal  or  equitable,  in  property,  is  not  necessary  to  support 
an  insurance  upon  it;  it  is  sufficient  if  the  assured  is  so  situated  as  to 
be  liable  to  loss  if  the  property  be  destroyed  by  the  peril  insured  against. 

Also  held,  that  it  was  competent  to  give  in  evidence  the  contract 
between  plaintiff  and  E.  &  Co. 

Also,  Md,  that  the  recovery  could  not  be  limited  to  loss  of  royalties  on 
the  oil  actually  burned,  as  the  principal  loss  arose  from  the  enforced 
idleness  of  the  works;  and  that  it  was  competent  on  the  question  of 
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damages  to  prove  the  royalties  paid  for  two  months  immediately  pre- 
ceding the  fire,  and  those  paid  during  the  restoration  of  the  works,  and 
for  some  months  thereafter. 

(Argued  June  14,  1887;  decided  October  4,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  January  16,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintift  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury. 

The  action  was  upon  a  policy  of  fire  insurance,  the  substance 
of  which  and  the  material  facts  are  stated  in  the  opinion. 

G.  A,  Cleinent  for  appellant.  The  written  agreement 
between  Ellis  &  Co.,  and  the  plaintiff  and  tlie  policy  should 
not  be  considered  together  as  one  instrument.  The  defend- 
ant is  not  bound  by  the  terms  of  a  written  contract  which 
it  had  never  seen,  and  to  which  it  was  not  a  party.  (Wood 
on  Ins.  §41 ;  May  on  Ins.  §§  3,  31 ;  In  re  QorrCra,  62  N.  Y. 
131 ;  Wilson  v.  Randall,  67  id.  338,  341 ;  Knowles  v.  Looney 
96  id.  534,  536  ;  King  v.  Leightan,  100  id.  386,  391 ;  Chad^ey 
V.  Ouion,  97  id.  339 ;  Holmes  v.  Hvbhard,  60  id.  183,  185, 
186 ;  Clarke  v.  Dillon,  97  id.,  373.)  An  insurable  interest 
must  not  only  exist  when  a  policy  of  insurance  is  issued,  but 
its  existence  is  equally  necessary  at  the  time  of  the  fire. 
{FowUr  V.  N,  T.  Ind,  Co,,  26  N.  Y.  422  ;  reversing  23  Barb. 
143 ;  Williams  v.  Ins.  Co.  iV.  J..,  9  How.  365 ;  Freeman  v. 
Fulton In^.  Co.,  38  Barb.. 247;  Tallman  v.  Ail.  Ins,  Co.,  29 
How.  71,  86  ;  Quar^rier  v.  Peab.  Ins.  Co.,  10  W.  Va.  507; 
Royal  Ins.  Co.  v.  Ilorton,  14  Ins.  L.  J.  871;  Wood  on  Ins. 
§251 ;  Rohrhaoh  v.  Germ.  Ins.  Co.,  62  K  Y.  47,  54;  Har- 
vey V.  Cherry,  76  id.  440.)  The  extent  of  plaintiff's  legal 
insurable  interest  was  governed  or  limited  by  the  amount  of 
oil  destroyed.  (May  on  Ins.  §  2;  Wood  on  Ins.  §§248,  258, 
259 ;  1  Phillips  on  Ins.  §  183 ;  Marshall  on  Ins.  106 ;  Arnold 
on  Ins.  247 ;  Warren  v.  Davenport  Ins.  Co.,  31  la.  465,  468 ; 
StocJcdale  v.  Dunlop,  6  M.  &  W.  224 ;  Com.  Ins.  Co.  v.  Cap. 
City  Ins.  Co.,  16  Ins.  L.  J.  81  ;   Ahhoff  v.  Sehor,  3  Johns.  Cas. 
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39, 44, 97, 104.)  To  sustain  an  insurable  interest,  there  should 
be  some  direct  pecuniary  interest  in  the  building,  or  other 
subject-matter  of  the  insurance  which  may  be  damaged  or 
lost  by  the  fire.  {Mut  Z.  Tm.  Co.  v.  Wagner^  15  Ins.  L.  .1. 704.) 
llie  court  below  erred  in  adopting  the  mode  of  computation 
and  comparison  and  guess-work  proposed  by  the  plain tifiF, 
extending  over  a  period  of  six  months,  as  it  must  have  neces- 
sarily included  elements  of  danger  or  loss  in  part,  at  least, 
caused  by  the  uncertain  and  irregular  demands  of  trade,  and 
what  would  have  been  the  necessary  consequences  of  a  stop- 
page of  the  works  from  other  causes,  than  by  the  fire. 
{SearlesY.  Man.  R.  R.  Co.,  101  N".  T.  661;  2  Cent.  Rep. 
442.)  The  arbitrary  finding  of  amount  and  the  decision  of 
whe  General  Term  in  regard  thereto  are  opposed  to  settled 
legal  principles.  {Ins.  Co.  v.  Boone,  95  TJ.  S.  117, 130, 133 ; 
Leutze  v.  Chateau,  42  Peun.  435 ;  Masterson  v.  Mt.  Vernon^ 
58  N.  Y.  396 ;  Cassidy  v.  Le  Fevre,  45  id.  562.) 

F.  R.  Coudert  and  Paul  Fuller  for  respondent.  PlaintiflPs 
right  to  royalties  gave  it  an  insurable  interest  in  the  prem- 
ises of  Ellis  &  Co.  (2  R.  S.  [6th  ed.]  653 ;  GilleU  v.  Bate, 
86  N.  Y.  92 ,  8.  FcS:  M.  Ins.  Co.  v.  AlUn,  43  id.  389,  395, 
396 ;  Rohrhack  v.  Oei^m.  Ins.  Co.,  62  id.  57 ;  Lucena  v. 
Crawford,  1 B.  &  P.  N.  R.  269 ;  Arnould  on  Ins.  229.)  There 
is  no  ground  in  law,  or  in  the  facts  for  the  appellant's  conten- 
tion that  the  policy  in  question  was  a  mere  wager  policy. 
( YalUm  V.  Nat.  Z.  cfe  F.  L.  Ass.  Soc,  22  Barb.  35 ;  20  N.  Y. 
36 ;  Ooodwin  v.  Mass.  Mut.  L.  Ins.  Co.,  73  id.  496 ;  Abbott  v. 
Sebor,  3  Johns.  Cas.  44 ;  Miller  v.  Eagle  L.  <&  Jlealth  Ins.  Co., 
2  E.  D.  S.  290 ;  S.  C,  3  id.  291 ;  1  R.  S.  662 ;  1  Phillips  on 
Ins.  6  [3d  ed.]  chap.  1,  §  2,  subd.  7.)  The  appellant  having 
made  the  contract  of  insurance,  issued  its  policy  thereon,  and 
received  the  stipulated  premiums  as  fixed  by  itself  for  two 
successive  years,  or  terms,  is  estopped  thereby  from  now  ques- 
tioning the  validity  of  the  contract.  (2  Par.  on  Cont.  793, 
chap.  4,  §  4 ;  Ishafu  v.  Buchinham.  49  N.  Y.  222,  223.)  The 
contention  of  the  appellant  that  by  a  proper  construction  of 
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the  policy,  the  subject-matter  of  the  insurance  was,  in  any  event, 
only  the  guaranteed  royalties,  of  $250  per  month,  and  that,  con 
sequently,  the  appellant  only  insured  or  guaranteedthe  pecu- 
niary 69  responsibility  of  Ellis  &  Co.  to  that  amount,  is  untena- 
ble. (2  R.  S.  [6th  ed.]  6SS;JSrarperv.  A.  Hut  Ins.  Cb.,ir  N.Y. 
198 ;  1  Duer  on  Ins.  161 ;  Bolker  v.  GL  West,  Ins.  Co.,  4  Abb. 
Dec.  Ct  App.  76,  82 ;  Bernnan  v.  Merch.  Ins.  Co.,  81  N.  Y. 
184, 187, 188 ;  DilleberY.  Home  L.  Ins.  Co.,  id.  263.) 

FiNOH,  J.  The  insurance  which  forms  the  subject  of  this 
litigation  was  of  an  unusual  character,  and  presents  a  question 
far  the  solution  of  which  we  have  no  admitted  precedent. 
It  was  an  insumnce  upon  the  oil  reducing  and  filtering  works 
of  Ellis  &  Co.,  and  for  the  protection  of  specified  royalties, 
payable  by  that  firm  to  the  plaintiff  as  compensation  for  an 
exclusive  license  to  use  in  their  business  a  certain  patent 
which  belonged  to  and  was  controlled  by  the  plaintiff  company. 
The  policy,  by  its  terms,  insured  that  company  "  on  royalties 
payable  to  insured  from  the  business  of  John  Ellis  &  Co., 
carried  on  in  premises  situate  in  Brooklyn,  on  block  bounded  by 
Sullivan,  Walcott  and  Ferris  streets  and  Buttermilk  channel," 
and  then  proceeded  with  a  more  specific  statement,  thus : 
"  Whereas,  the  above-named  firm  of  John  Ellis  &  Co.,  by 
virtue  of  an  agreement  with  the  assured  are  bound  to  pay  to 
them  royalties  for  the  privilege  of  using  their  patent,  which 
royalties  are  guaranteed  to  amount  to  $250  a  month ;  now, 
therefore,  the  conditions  of  this  insurance  are  that,  in  case 
the  premises  occupied  as  above  by  said  Ellis  &  Co.  shall  be 
damaged  by  fire  so  as  to  cause  a  diminution  of  said  royalties, 
this  company  will  make  good  to  the  insured  the  amount  of 
such  diminution  during  the  restoration  of  said  premises  to 
their  producing  capacity  immediately  preceding  said  fire. 
In  case  of  the  destruction  by  fire  of  said  premises,  then  this 
company  shall  pay  the  full  amount  insured."  That  full 
amount  was  $1,000.  Upon  the  trial  the  contract  with 
Ellis  &  Co.,  referred  to  in  the  policy,  was  read  in  evidence, 
under  an  objection  taken  by  the  defendant,  and  was  later 
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withdrawn  from  the  case,  the  defendant  again  objecting; 
but  all  controversy  upon  the  subject  seems  to  have  been 
terminated  by  a  stipulation  of  the  parties,  which  permitted 
the  original  contract  to  be  used  on  any  appeal  with  the  same 
force  and  eflfect  as  if  printed  in  the  case.  It  was  so  used  in 
the  General  Term,  and  the  appellant's  brief  treats  it  as  in 
the  case,  but  insists  upon  the  objection  taken  to  its  admissi- 
bility. That  objection  is  not  well  founded.  The  royalties 
insured  were  the  product  of  the  contract.  They  sprang  out 
of  that  and  were  measured  by  it  and  depended  upon  it. 
The  parties  recognized  and  acted  upon  the  fact.  The  policy 
in  terms  refers  to  the  contract  as  the  origin  and  measure  of 
the  royalties  and  recites  the  stipulations  deemed  most  imme- 
diately material.  We  cannot  perfectly  understand  the  risk 
assumed  and  the  subject  insured  except  by  the  very  reference 
which  the  policy  made  to  the  contract  which  created  the  risk 
and  disclosed  and  described  the  royalties.  It  was  properly 
put  in  evidence,  and  we  must  assume  that  the  recital  in  the 
policy  and  the  statement  in  the  opinion  of  the  General  Term 
fairly  cover  and  express  its  conditions. 

We  are  first  to  ascertain  what  loss  was  insured  against. 
The  defendant  company  contends  that  the  risk  it  assumed 
extended  no  further  than  diminution  of  royalties  below  the 
guaranteed  minimum,  and,  since  there  never  was  such  diminu- 
tion, that  the  judgment  rendered  was  erroneous.  But  such  is 
not  the  proper  construction  of  the  policy.  That  insured  the 
royalties  payable  under  the  contract ;  not  merely  the  guaran- 
teed proportion,  but  the  royalties  stipulated ;  that  is,  the  whole 
of  them.  Up  to  the  minimum  amount  they  depended  upon 
the  financial  responsibility  of  Ellis  &  Co.,  for  to  that  extent 
they  were  payable  in  any  event,  and  the  risk  was  on  the 
licensees.  But  beyond  that  they  depended  upon  the  running 
capacity  of  the  works,  and  the  amount  of  oil  they  could  put 
upon  the  market,  and  which  could  be  sold.  The  phrase 
"  said  royalties  "  in  the  policy  refers  to  the  royalties  payable 
by  force  of  the  agreement,  and  to  the  whole  of  them,  and  is 
not  restricted  or  narrowed  by  the  descriptive  statement  that 
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they  —  that  is  the  royalties  insured  —  were  guaranteed  to  be 
not  less  than  $250  a  month.  Whatever  they  should  prove  to 
be  they  were  insured  against  a  diminution  caused  by  fire  at 
the  works,  and  not  merely  a  minimum  proportion  or  guaranteed 
part  of  them. 

But  these  royalties,  it  is  argued,  were  not  capable  of  sup- 
porting an  insurance,  and  the  policy  was  a  wager  policy.  It 
is  quite  true  that,  beyond  the  guaranteed  minimum,  they  were 
contingent  and  dependent  upon  the  condition  of  the  market, 
and  even,  possibly,  upon  the  will  or  choice  of  Ellis  &  Co.,  in 
the  reasonable  control  of  their  business.  That  firm  was  not 
bound  to  pay  except  upon  oil  manufactured  and  sold,  and 
might  limit  both,  or  be  compelled  by  the  market  to  limit  both 
to  a  production  yielding  no  royalties  beyond  the  guaranteed 
minimum ;  and  so,  it  is  said,  the  plaintiff  had  no  fixed  or 
definite  right  to  royalties  beyond  such  minimum,  no  assurance 
of  their  existence,  no  power  to  compel  or  demand  their  being, 
and  could  not  be  said  to  have  lost  what  it  neither  had,  nor  the 
absolute  right  to  possess.  But  a  further  fact  in  the  case 
establishes  more  definitely  the  plaintiff's  risk  and  loss,  and  the 
direct  causative  connection  between  that  loss  and  the  fire 
which  injured  the  works.  The  license  held  by  Ellis  &  Co. 
to  use  the  plaintiff's  patent,  was  an  exclusive  one,  and  the 
earning  power  of  that  patent  was  thus  narrowed  to  the  busi- 
ness of  Ellis  &  Co.  If  the  latter  did  not  continue  their 
business,  and  so  preserve  the  f ruitf ulness  of  the  patent,  by 
reason  of  some  fault  of  their  own,  or  from  a  cause  for  which 
they  were  responsible,  the  exclusive  character  of  the  license 
ended,  and  the  patentees  were  at  liberty  to  transfer  the  right 
to  others,  and  thus  secure  the  profits  of  their  invention.  But 
if  the  business  of  Ellis  &  Co.  was  lessened  or  restricted 
because  of  a  fire  which  should  destroy  or  impair  their  works, 
the  exclusive  right  given  them  was  to  continue ;  the  patentees 
could  not  license  others,  and  must  necessarily  bear  the  loss  of 
their  diminished  royalties.  This  was  the  one  business  risk 
involved  in  their  contract.  Against  all  others  they  could  pro- 
vide, but  this  one  they  were  compelled  to  bear  by  the  terms 
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of  their  agreement.  Against  that  risk  they  insured.  It  had 
a  direct  and  necessary  connection  with  the  safety  of  the 
structures  burned.  A  fire  destroying  them  destroyed  the 
royalties  pro  tantOj  because  the  efficient  cause  of  their  loss, 
and  so  was  established  the  needed  connection  between  the 
premises  insured  and  the  royalties  dependent  upon  their 
safety  and  measuring  the  loss  resulting  from  their  destruction. 
The  policy  was,  therefore,  not  a  mere  wager,  and  the  royal- 
ties could  be  protected  by  au  insurance  against  the  fire  risk 
which  threatened  them. 

The  authorities  in  this  State  go  far  enough  in  their  general 
principles  to  cover  the  case  in  hand.  (Herkimer  v.  Hice^  27 
K  Y.  103 ;  Spnngfield  F.  cfe  M,  Ins,  Co.  v.  AlUn,  43  id. 
389  ;  Rohrhack  v.  Oennania  Fire  Ins,  Co.,  62  id.  47.)  They 
decide  that  an  interest,  legal  or  equitable,  in  the  property 
burned,  is  not  necessary  to  support  an  insurance  upon  it ;  that 
it  is  enough  if  the  assured  is  so  situated  as  to  be  liable  to  loss 
if  it  be  destroyed  by  the  peril  insured  against ;  that  such  an 
interest  in  property  connected  with  its  safety  and  situation  as 
will  cause  the  insured  to  sustain  a  direct  loss  from  its  destruc- 
tion, is  an  insurable  interest ;  that  if  there  be  a  right  in  or 
against  the  property  which  some  court  will  enforce  upon  the 
property,  a  right  so  closely  connected  with  it  and  so  much 
dependent  for  value  upon  the  continued  existence  of  it  alone, 
as  that  a  loss  of  the  property  will  cause  pecuniary  damage  to 
the  holder  of  the  right  against  it,  he  has  an  insurable  interest. 
The  plaintiff  brought  its  case  within  these  principles.  A  loss 
measured  by  the  diminution  of  its  royalties,  was  tlie  inevitable 
result  to  it  of  a  fire  in  the  works  of  Ellis  &  Co.  It  could 
not  substitute  a  new  license  and  must  await  the  repairs  neces- 
sary to  a  renewal  of  the  business.  By  its  contract  it  became 
so  situated  relative  to  the  buildings  insured,  that  it  had  a 
direct  pecuniary  interest  in  their  safety  from  accidental  fire. 
That  interest  it  could,  as  it  did,  insure. 

We  are  further  of  opinion  that  no  error  was  committed  in 
the  mode  of  ascertaining  aad  measuring  the  loss.  The 
amount  of  royalties  paid  for  two  months  immediately  pre- 
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ceding  the  fire  was  proved,  also  the  amount  during  the  time 
the  works  were  being  restored,  and  for  some  months  thereafter. 
It  was  not  confined  to  royalties  upon  the  amount  of  oil  actu- 
ally burned.  That  could  have  been  promptly  replaced  by 
Ellis  &  Co.,  with  perhaps  little  delay  and  very  moderate 
diminution  of  their  volume  of  business.  The  bulk  of  the 
injury  came  from  the  enforced  idleness  of  the  works,  against 
which,  under  their  contract,  the  plaintiff  company  had  no 
remedy.  The  amount  of  loss  was  established  in  the  only 
manner  possible,  and  upon  sufficient  facts  for  the  formation 
by  the  lury  of  a  reasonable  conclusion.  They  were  not  left 
to  a  bare  guess  or  speculation. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Horace  N.  Sherman,  Respondent,  v.  The  Delaware,  Lacka- 
wanna AND  Western  Railroad  Company,  Appellant. 

In  an  action  to  recover  damages  for  alleged  negligence,  it  appeared  that 
plaintiff  was  a  passenger  in  a  train  on  defendant's  road,  and  as  the  train 
approached  his  destination  he  arose  from  his  seat  and  went  to  the  end  of 
the  car  to  get  some  baggage.  On  his  return  he  tripped  and  fell  over  a 
board  which  a  brakeman  had  placed  across  the  aisle  from  one  seat  to  the 
one  opposite  and  was  injured.  The  brakeman  was  called  as  a  witness  for 
the  defendant  and  testified  that  he  was  standing,  or  about  to  get  up,  on  the 
board  when  plaintiff  came  up  and  asked  to  be  permitted  to  pass;  the  wit- 
ness, in  doing  this,  cautioned  him  to  be  careful  about  or  look  out  for  the 
board.  On  cross-examination  said  witness  was  asked  if  he  did  not  state 
to  plaintiff,  on  the  train,  that  he  had  forgotten  to  remove  or  slide  back  the 
board  and  that  it  was  his  fault,  that  he  was  careless.  This  was  objected  to; 
objection  overruled  and  witness  answeredjdenyingany  such  conversation, 
and  he  denied  having  any  conversation  with  plaintiff  after  the  accident. 
Plaintiff  was  subsequently  recalled,  and,  after  testifying  that  he  did  have 
a  conversation  with  the  brakeman.  was  asked  to  state  it.  This  was 
objected  to;  objection  overruled  and  exception  taken.  Plaintiff  in  giving 
the  conversation  did  not  testify  that  the  brakeman  stated  it  was  his  fault, 
but  on  being  directed  by  the  court  to  repeat  the  conversation  included 
that  statement.  Eeld,  that  the  reception  of  the  evidence  was  error;  that  it 
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did  not  legitimately  tend  to  impeach  or  contradict  the  direct  testimony 
of  the  brakeman;  also,  the  fact  that  the  declaration  was  called  out  hy 
the  court,  not  in  response  to  the  question  of  plaintiff's  counsel,  and 
that  no  motion  was  made  to  strike  it  out  did  not  deprive  defendant  of 
the  benefit  of  the  exception;  that  as  the  court  had  already  ruled  that 
the  conversation  was  proper  it  was  not  necessary  to  repeat  the  objection. 

(Argued  June  14,  1887;  decided  October  4, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  November  16, 1884,  which 
aiBrmed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Samilton  Odell  for  appellant.  As  there  was  no  proof  of 
any  "higher  contrivance"  for  use  in  lighting  lamps  the  plain 
intimation  of  the  charge,  that  if  any  existed  the  defendant  was 
bound  to  use  it,  and  was  guilty  of  negHgence  in  not  using  it, 
was  error.  {Steinweg  v.  Erie  R.  Co.,  43  N.  Y.  128.)  It  is 
error  to  submit  a  question  to  a  jury  where  there  is  no  evidence 
to  authorize  any  finding  thereon.  {Alger  v.  Gardner,  64 
N.  Y.  364 ;  Palmer  v.  Kelly,  56  id.  637 ;  Storey  v.  Brennan^ 
15  id.  526,  528 ;  -Botise  v.  Lewis,  2  Keyes,  359.)  It  was 
error  to  allow  the  plaintiff  to  relate  his  conversation,  had  after 
the  accident,  with  Blaser,  the  defendant's  brakeman,  in  which 
the  brakeman  said :  "  It  is  my  fault,  the  board  being  left 
there."  The  brakeman's  declaration  was  not  competent  evi- 
dence against  the  company.  (Zuhe  v.  H.  R,  R.  R,  Co,,  17 
N.  T.  131 ;  Whitaker  v.  Eight  Ave.  Co.,  51  id.  295;  Shaver 
V.  N.  Y.  <&  L.  C.  Co.,  31  Hun,  55 ;  Pfe-gfell  v.  Second  Ave. 
Co.,  19  Week.  Dig.  44;  Ryan  v.  Oilmer,  2  Mont.  517; 
Adams  v.  H.  c6  St.  J.  R.  R.  Co.,  74  Mo.  553 ;  Anderson  v. 
R.  W.  c&  0.  Co.,  54  N.  Y.  341 ;  Bom^r  v.  Everett,  91  id.  645 ; 
Baptist  Church  v.  Brooklyn  Ins.  Co.,  28  id.  160 ;  Darling  v. 
Oswego  F.  Co.,  30  Hun,  276.)     A  party  who  cross-examines  a 
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witness  as  to  an  immaterial  or  a  collateral  matter  is  concluded 
by  his  answers.  {Carpenter  v.  Ward,  30  N.  Y.  243.)  The 
court  erred  in  permitting  Dr.  Sanders,  to  relate  statements 
made  to  him  by  the  plaintiff  explaining  how  he  received  his 
injury.  {Wadele  v.  N.  T.  C.  R  B.  Co.,  95  N.  Y.  274; 
Page  v.  JUT.  T.  C  R.  R.  Co.,  6  Duer,  531,  532 ;  Gardner  v. 
Bennett,  6  J.  &  S.  201 ;  Roosa  v.  Boston  L.  Co.,  132  Mass. 
439 ;  Chapin  v.  Marlboraugh,  9  Gray,  244.) 

Z.  B.  TreadweU  for  respondent.  There  was  no  error 
in  allowing  plaintiff  to  testify  to  the  declarations  of  the 
brakeman  as  to  the  cause  of  the  accident.  Such  declar- 
ations were  competent  and  material  as  a  part  of  the  res  gestm. 
{Hagenlocher  v.  C.  L  H.  R.  Co.,  99  N.  Y.  136 ;  Sloan  v. 
N.  Y.  C.  R.  R.  Co.,  45  id.  125 ;  McGraw  v.  Latham,  84  id. 
677;  Sitterlee  v.  Oregg,  90  id.  686;  Horner  v.  Everett, 
91  id.  641;  Powers  v.  W.  Troy,  25  Hun,  561;  Casey  v. 
N.  Y.  a  dk  H.  R.  R.  R.  Co.  78  N.  Y.  518;  Wharton  on 
Ev.  §§  262,  263 ;  R.  R.  Co.  v.  Messino,  1  Sneed  [Tenn.] 
220;  Oerks  v.  California  Steam  Nav.  Co.,  9  Cal.  251; 
Hanwver  R.  R.  Co.  v.  Coyle,  57  Penn.  St.  402;  Elkins 
V.  McKeam,  79  id.  493;  Brownell  v.  Pacific  R.  R,  Co., 
47  Mo.  240 ;  Harriman  v.  Stowe,  57  id.  93 ;  EntmsUe  v. 
Feighner,  60  id.  214 ;  Gildersleeve  v.  Landon,  73  N.  Y.  609  ; 
Merritt  v.  Lyon,  3  Barb.  110;  Nicolay  v.  Ungei*,  80  N".  Y. 
54 ;  Greenfield  v.  People,  13  Hun,  242 ;  Root  v.  Brown,  4 
id.  797 ;  Patchin  v.  Astor  M.  I.  Co.,  13  K  Y.  639 ;  Schell 
V.  Plumh,  55  id.  592 ;  Gilbert  y.  Sage,  5  Lans.  287 ;  57  N.  Y. 
639;  Third  Ave.  R.  R.  Co.  v.  Ehling,  100  id.  98.)  It 
was  for  the  jury  to  say  whether,  under  the  circumstances,  it 
was  prudent  to  place  the  board  across  the  aisle  just  as  the 
train  was  entering  the  station,  and  whether  there  was  negli- 
gence on  the  part  of  the  brakeman  in  leaving  it  there. 
{McGovem  v.  N.  Y.  C.  <&  IT.  R.  R.  Co.,  67  N.  Y.  417 ; 
Hays  V.  Miller,  70  id.  112 ;  Weed  v.  Ballston  Spa,  76  id. 
359;  Hart  v.  H.  R.  B.  Co.,  80  id.  622;  Sheehan  v.  N.  Y. 
C.  c&  H.  R.  R.  R.  Co.,  91  id.  332;   Barry  v.  iT.  Y  C.  df 
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IT.  R.  R.  R.  Co.,  92  id.  289;  i?27ia  v.  N.  Y.  C.  c§  H.  R. 
R.  R.  Co,,  id.  639;  WadeU  v.  N,  T,  C.  iSk  E.  R.  R.  R. 
Co,,  19  Hun,  69 ;  Watkim  v.  Atl.  Ave.  R.  R.  Co.,  20  id.  237 ; 
HoAJoley  v.  N,  Cent.  R.  R.  Co.,  82  N.  Y.  370.)  The  charge 
of  the  judge  that  it  was  for  the  jury  to  consider  whether  this 
board  was  the  highest  contrivance  to  use  for  the  purpose  for 
which  it  was  used,  was  previously  qualified  by  his  charging 
that  he  did  not  think  it  was  negligent  to  place  the  board 
across  the  aisle.  {Steinweg  v.  Erie  R.  Co.,  43  N.  T.  123 ; 
Hegeman  v.  W.  R.  R.  Co.,  13  id.  9 ;  2  Redf .  on  Rys.  [3d  ed.] 
189 ;  Smith  v.  N.  T.  &  II.  R.  R.,  19  N.  Y.  127 ;  Saltera  v. 
D.  (&  E.  C.  Co.  3  Ilun,  339.) 

Peckham,  J.  The  plaintiff  brought  this  action  to  recover 
damages  alleged  to  have  been  sustained  by  him  through  the 
negligence  of  defendant's  servants.  He  was  a  passenger  on 
one  of  the  defendant's  trains  and  was  going,  in  September, 
1882,  from  Hoboken  to  Murray  Hill  station.  He  took  the 
train  at  5.20,  and  was  approaching  his  destination  about  6.40. 
The  plaintiff  says  he  heard  a  whistle  which  he  supposed  was 
meant  for  his  station  and  got  up  from  the  seat  in  which  he 
was  sitting  and  walked  to  the  other  end  of  the  car  to  get 
some  of  his  baggage,  which,  having  done,  he  was  returning  to 
his  former  seat,  when,  in  passing  along  the  aisle,  he  tripped 
and  fell  over  a  board  stretching  across  it  from  under  one  seat 
to  the  one  immediately  opposite,  which  board  had  been  placed 
there  by  a  brakeman  in  order  to  reach  and  light  one  of  the 
lamps  in  the  car.  The  plaintiff  says  that  he  was  badly  hurt, 
and  he  claims  to  recover  his  damages  from  the  company, 
based  upon  the  alleged  negligence  of  the  brakeman  in  leaving 
the  board  there  while  he  went  to  the  end  of  the  car  to  attend 
to  some  duty  consequent  upon  the  approach  of  the  train  to  the 
station.  It  was  getting  rather  dark  in  the  car  at  the  time  of 
the  accident,  and  the  board  was  raised  from  the  floor  about 
fifteen  inches,  and  the  plaintiff,  while  proceeding,  as  he  says, 
with  ordinary  care,  failed  to  see  the  board,  which  was  so 
securely  fastened  in  its  place  as  not  to  yield,  and  it  thus 
SicKELs  —Vol.  LXT.        69 


546  Sherman  v.  D.,  L.  &  W.  R.  R.  Co.  [Oct., 

Opinion  of  the  Court,  per  Peckham,  J. 

caused  the  accident.  There  was  a  dispute  as  to  the  time  when 
the  board  was  placed  there  by  the  brakeman ;  the  plaintiff 
alleging  it  was  between  the  time  he  passed  down  the  aisle  for 
Iiis  baggage  and  his  return  to  his  seat,  while  the  brakeiuan 
alleged  that  he  was  standing,  or  just  preparing  to  stand,  on 
the  board  when  the  plaintiff  came  up  and  asked  him  to  let 
him  pass,  which  he  did,  and  in  doing  so  cautioned  him  to  l)C 
careful  about  or  to  look  out  for  the  board.  After  the  brake- 
man  had  given  this  testimony  on  his  direct-examination,  the 
plaintiff's  counsel  asked  him  what  conversation  he  had  with 
the  plaintiff  on  that  day  while  on  the  train  to  Murray  Hill 
station.  This  was  objected  to  by  defendant's  counsel  as 
incompetent  and  immaterial,  which,  being  overruled,  he 
excepted,  and  the  witness  answered  that  he  had  none  —  not 
a  word.  He  was  again  asked  if  he  did  not  state  to  the  plain- 
tiff that  he  had  forgotten  to  move  or  slide  back  to  its  place 
the  board  on  which  he  had  stood,  and  that  it  was  his  fault, 
that  he  was  careless.  This  was  also  objected  to,  the  objection 
overruled,  and  the  defendant's  counsel  excepted.  The  wit- 
ness then  answered  and  denied  that  he  had  stated  any  such 
thing.  The  plaintiff  was  subsequently  recalled  and  asked  by 
his  counsel  if  he  had  any  conversation  with  the  brakeman  in 
relation  to  the  accident  on  the  day  it  occurred,  and  he 
answered  that  he  had,  and  under  objection  and  exception  by 
defendant's  counsel  he  stated  the  brakeman  asked  him  if  he 
was  much  hurt,  and  he  answered  that  he  was  badly  hurt  and 
suffering  great  pain.  The  court  then  asked  him  to  repeat  the 
conversation,  which  he  did,  and  added  what  he  had  not  stated 
in  answer  to  his  counsel,  that  the  brakeman  said,  "  it  is  my 
fault  the  board  being  left  there." 

It  is  perfectly  evident  that  the  conversation  about  which 
the  brakeman  was  interrogated  on  his  cross-examination  was  a 
conversation  after  the  accident  had  happened  and  was  aimed 
at  drawing  out  a  statement  from  the  witness  as  to  how  the 
accident  had  occurred  or  what  caused  it,  and  whose  fault  it  was. 
That  evidence  was  plainly  inadmissible  against  the  defendant. 
It  was  no  part  of  the  res  gestoB,  but  was  calling  simply  for  a 
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narrative  of  the  cause  of  a  past  occurrence.  The  authorities 
are  numerous  and  it  is  not  necessary  to  cite  them.  The 
evidence  being  in  its  nature  inadmissible,  the  plaintiff  could 
not  obtain  the  benefit  of  it  by  cross-examining  the  brakeman 
in  regard  to  it,  and,  upon  his  denying  it,  seek  to  prove  it  by 
another  witness  under  the  guise  of  contradicting  the  brakeman. 
The  objection  to  the  question  was  well  taken  when  the  plaintiff 
asked  it  on  cross-examination,  but  the  question  being  admitted 
under  defendant's  objection,  and  the  witness  denying  that  he 
ever  said  it,  the  plaintiff  was  bound  by  his  answer  and  had  no 
right  to  contradict  him  by  other  evidence.  There  was  nothing 
in  the  evidence  of  the  alleged  convereation  sworn  to  by  the 
plaintiff,  which  legitimately  tended  to  impeach  or  contradict 
the  evidence  given  by  the  brakeman  on  his  direct  examination, 
which  was  proper  as  detailing  a  part  of  the  occurence. 

It  is  urged,  however,  that  the  addition  made  by  the  plaintiff 
in  his  answer  to  the  court,  by  stating  that  the  brakeman  said 
it  was  his  fault,  did  not  come  in  under  defendant's  objection, 
and  that  no  motion  to  strike  it  out  being  made  there  is  no 
Valid  exception.  This  is  not  tenable.  The  evidence  of  the 
conversation,  whatever  it  was,  was  duly  objected  to,  and  the 
court  simply  required  the  witness  to  repeat  it.  It  was  quite 
unnecessary  to  again  repeat  the  objection.  The  court  had 
already  ruled  that  the  conversation  was  proper,  and  when 
the  witness,  in  again  answering,  made  an  additional  statement, 
it  came  in  under  the  objection  and  exception  already  taken. 

It  is  also  said  that  the  evidence  in  the  case  is  so  plain  as  to 
the  happening  and  the  cause  of  the  accident,  that  the  testimony 
under  consideration  could  not  have  possibly  harmed  the 
defendant'.  This  we  cannot  clearij'^  see.  The  case  may  have 
been  fully  proved,  and  yet  the  responsibility  of  defendant 
therefor  not  necessarily  follow.  This  evidence  was  an 
admission  of  the  brakeman  that  it  was  his  fault  that  the  board 
was  left  there,  and  we  cannot  say  that  the  jury  did  not  take  such 
statement  as  an  admission  of  its  negligence  by  the  company. 

A  verdict  for  the  plaintiff  having  been  rendered,  and 
there  being  in  the  case  evidence  which  was  incompetent,  and 
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which  we  cannot  say  may  not  have  influenced  (and  which 
probably  did  influence)  the  jury,  we  have  no  alternative,  but 
must  reverse  the  judgment  and  grant  a  new  trial,  with  costs 
to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Daniel  C.  Case,  Respondent,  v,  "Wealthy  Dexter  et  al.. 

Appellants. 

A  deed  described  the  premises  conveyed  as  '*  known  by  being  lot  No.  3 
*  *  *  lying  southerly  or  south-easterly  of  Fish  Lake  ♦  ♦  *  com- 
monly called  the  Fish  Lake  lot,  supposed  to  contain  sixty-seven  acres 
of  land."  Lot  8  contains  about  six  hundred  acres,  all  of  which,  except 
about  sixty-seven  acres  lying  south  of  the  lake  and  about  seven  acres 
north  of  it,  are  covered  by  the  lake.  In  an  action  of  trespass,  wherein 
the  lociis  ill  quo  was  the  seven  acres,  to  which  defendant  claimed  title 
under  the  deed,  held,  that  the  deed  did  not  cover  the  seven  acres;  that 
the  reference  to  the  land  intended  to  be  conveyed  as  "  lot  3"  was  a 
mistaken  or  false. 

Plaintiff  offered  to  prove  that  the  land  south  of  the  lake  was  known  by 
common  repute  as  the  "  Fish  Lake  lot."  This  was  objected  to  and 
I  ejected.  Held^  that  if  there  was  any  doubt  on  the  proof,  as  it  stood,  as 
to  the  intention  of  the  parties  the  rejection  of  this  evidence  was  error. 

Rules  as  to  construing  descriptive  words  in  a  deed  where  the  particulars 
are  inconsistent,  stated. 

(Argued  June  15,  1887;  decided  October  4,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  «[anuary  13, 
1885,  whicli  reversed  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict. 

This  was  an  action  of  trespass.  The  material  facts  are  stated 
in  the  opinion. 

S.  If,  Dada  for  appellants.  Actual  occupancy  of  a  part  of 
a  lot  under  a  paper  title  covering  the  whole  lot,  makes  con- 
stnictive  possession  of  the  remainder  of  the  lot.     {Edwards  v* 
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Jfoi/es,  G5  N.  Y.  125 ;  Jilm  v.  Johnson,  91  id.  2A2  ;  Thomp- 
son V.  JBurhans,  79  id.  97,  99 ;  Doe  v.  Thompson,  6  Cow. 
371 ;  Hammond  v.  Zehner,  23  Barb.  473 ;  Bigelow  on  Torts, 
167;  Code  of  Civ.  Pro.  §  369;  3  R.  S.  [7th  ed.]  2205,  §  2; 
Coleman  v.  Beabh,  97  N.  T.  54:7 ;  Bennett  v.  Culver,  id.  250 ; 
Rosebloom  v.  Roseiloom,  51  id.  356,  359;  Freeman  v.  Goit, 
96  id.  63,  68 ;  Byrnes  v.  Stillwell,  103  id.  453,  460 ;  Thorn- 
hill  V.  Z^aZZ,  2  CI.  &  Fin.  22.)  In  a  description  that  which  is 
certain  controls  wliat  is  uncertain.  (Q-ould  on  Waters,  343 ; 
Masten  v.  Olcott,  101  N.  T.  152;  Beardsley  v.  Hotchkiss, 
^^  id.  212;  Connolly  v.  Venion,  5  East,  61;  Church  v. 
Kemhle,  5  Sim.  525;  Parkin  v.  ParTcin,  5  Taunt.  321; 
i?yaZZ  V.  i?^Z<5,  8  T.  R.  579;  //c?Zm^«  v.  Huhbard,  60  N.  Y. 
183.)  When  a  deed  contains  an  express  reference  to  another 
instrument  or  writing  clearly  identified,  and  intended  to  be 
resorted  to  for  completeness  of  description  or  understanding, 
it  will  be  taken  as  an  integral  part  of  the  deed,  and  be  con- 
strued with  it.  (8  Shepl.  69 ;  6  Pick.  460 ;  1  N^  &  McC. 
381;  20  Pick.  121;  Gould  on  Waters,  §  194;  3  Sumn.  170; 
3  Kerr,  242 ;  1  Sliepl.  329 ;  McCall  on  R.  Prop.  §  65  ;  4  Cruise's 
Dig.  326  ;  Moor,  679  ;  8  T.  R.  483 ;  Stark.  R.  130, 162 ;  14Eafit, 
598 ;  5  Pick.  181 ;  3  Bebb.  10 ;  93  N.  Y.  507.)  Defendants'  con- 
<}lusion  as  to  the  intent  expressed  in  the  description  in  defend- 
ants' title  deeds  is  sustained  by  the  subsequent  acts  and  conduct 
of  the  parties  to  the  deeds.  {Reading  v.  Gray,  37  Super.  Ct. 
79;  Add.  on  Con.,  182,  n. ;  L.  V,  cfe  N,  Co,  v.  Harlow, 
3  Casey,  439  ;  Hathaway  v.  Power,  6  Hill,  453 ;  4  Cruise's  R. 
E.,  344,  §  60.)  A  conveyance  by  name  and  number  is  as 
good  as  by  metes  and  bounds.  {Stanley  v.  Green,  12  Cal. 
148 ;  Fossv,  Crisp,  20Pick.  121 ;  Bower  v.  Earl,  18  Mich.  367.) 
Statements  of  quantity  do  not  govern.  Title  passes  to  all  land 
embraced  in  the  formal  description.  {Mann  v.  Pierson,  2 
John.  471 ;  Jacl-Aon  v.  McConnell,  19  Wend.  175;  McCall  on 
R.  Prop.  §  61 ;  Palmer  v.  Dodd,  8  West.  R.  797 ;  Powell 
V.  Clark,  5  Mass.  355.)  The  plaintiff  failed  to  make  out 
adverse  possession  by  himself  of  that  part  of  lot  3  on  the 
north  side  of  the  lake.     (2  R.  S.  94 ;  Code  of  Civ.  Pro.,  § 
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370;  Paige  v.  Warring,  25  W.  D.  36 ;  Gerard  on  Tit.  641.) 
The  interpretation  as  well  as  the  construction  of  a  written 
instrument  is  for  the  court  and  not  for  the  jury.  (1  GreenL 
Ev.,  §  277  and  n.  2 ;  Groat  v.  Gile,  51  N.  Y.  431 ;  St.  Luke's 
Home  V.  Ass^n.,  62  id.  191;  Glacius  v.  Blctch,  67  id.  663; 
A.  F,  L  Co,  V.  Austin,  69  id.  370;  Miller  v.  Dunlap,  5 
West.  K.  91  [Mo.] ;  Coding  v.  Wood,  2  Cent.  R.  838  [Pa.] ; 
Shoemaker  v.  Chappell,  id.  656.)  It  was  proper,  within  the 
rule  of  res  geatm,  to  show  that  Onderkirk,  defendant's  grantor, 
while  occupying  lot  3,  under  a  paper  title,  claimed  to  own 
Peperidge  Point,  and  to  show  the  character  and  intention  of 
his  possession.  {Abeel  v.  Van  Gelder,  36  N.  Y.  613 ;  BotB- 
ford  V.  Darling,  44  id.  666  ;  Smith  v.  McNamara,  4  Lans. 
169;  Abb.  Trial  Ev.  154,  subds.  1,  2,  3,  4,  p.  711.)  The 
legal  effect  of  a  conveyance  is  determined  by  the  terms 
employed,  and  cannot  be  controlled  by  parol  testimony, 
unless  there  is  a  latent  ambiguity,  or  the  description  is 
rejected  as  false,  or  the  identical  boundary,  referred  to  in  the 
conveyance,  is  in  dispute.  (Gould  on  Waters,  344,  §  195  ) 
The  words  *'  part  of "  cannot  be  inserted  before  the  worda 
"Lot  No.  3"  in  order  to  furnish  a  different  antecedent  ta 
which  the  clause  "lying  southerly  or  south-easterly,"  etc., 
might  refer  and  thus  give  effect  to  such  clause.  {Holcomb  v. 
Munn,  5  Cent.  R.  402 ;  Drake  v.  Seaman,  94  N.  Y.  230 ; 
54  id.  253;  61  id.  591;  87  id.  69;  Add.  on  Cont.  165; 
Shore  v.  Wilson,  9  C.  &  F.  565.) 

Giles  S,  Piper  for  respondent.  The  deeds  under  which 
the  defendant.  Wealthy  Dexter,  claims  title  do  not,  as  a  mat- 
of  law,  convey  that  portion  of  lot  No.  3,  lying  on  the  north 
side  of  the  lake,  and  the  plaintiff  was  entitled  to  a  verdict 
under  the  evidence.  (  Van  Wyck  v.  Wright,  18  Wend.  157 ; 
Baldwin  v.  Broion,  16  N.  Y.  361 ;  BrooTcman  v.  Kurzman^ 
94  id.  272 ;  Ously  v.  Jones,  73  id.  621.)  The  words  "  com- 
monly called  the  Fish  Lake  lot,"  were  controlling,  descriptive 
words.  {Jfasten  v.  Olcott,  101  N.  Y.  158 ;  3  Wash,  on  Real 
Estate  [4th  ed.],  402.)     The  enclosure  of  the  premises  was 
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sufficient  to  create  title  by  adverse  possession.  (Becker  v. 
Van  Valkeniurgh,  29  Barb.  319;  Jackson  v.  Halstead^  5 
Cow.  220,  221;  Crary  v.  Goodman,  22  N.  Y.  170,  175; 
Thurman  v.  Cameron,  24  Wend.  87 ;  Sands  v.  Hughes,  63 
X.  Y.  287  ;  Christie  v.  Cage,  71  id.  189;  Dawley  v.  Brown, 
79  id.  390;  Argotsinger  v.  Vines,  82  id.  308.)  Tlie  plaintiflF 
was  entitled  to  have  had  the  case  submitted  to  the  jury  upon 
the  whole  case  as  it  stood.  {Trustees  v.  Kii^k,  84  N.  Y.  215  ; 
First  Nat.  Bk.  v.  Dana,  79  id.  108  ;  Stone  v.  JEowUr,  47  id. 
566;  Cleinence  v.  Auburn,  66  id.  334.) 

Andrews,  J.  The  case,  as  presented,  raises  the  single 
question  whether  the  defendant,  Wealthy  Dexter,  in  February, 
1882,  when  the  alleged  trespass  was  committed,  was  the  owner 
of  the  locus  in  quo,  a  parcel  of  land  containing  about  seven 
acres,  lying  on  the  northerly  side  of  Fish  Lake,  in  the  town 
of  Granby,  Oswego  county,  being  part  of  lot  3  of  the 
original  township  of  Lysander.  Her  title  to  the  premises,  if 
any,  is  derived  through  intermediate  conveyances  from  one 
John  L.  Norton  and  othei-s,  who,  on  the  Ist  day  of  Novem- 
ber, 1839,  conveyed  to  Richard  Smith  certain  premises 
described  in  said  deed  as  "  all  that  certain  piece  or  parcel  of 
land  situate,  lying  and  being  in  the  town  of  Granby,  in  the 
county  of  Oswego,  known  by  being  lot  number  three  (3)  in  the 
original  township  of  Lysander,  lying  southerly  or  south-easterly 
of  Fish  lake,  in  Granby  aforesaid,  and  commonly  called  the 
Fish  Lake  lot,  supposed  to  contain  sixty-seven  acres  of  land." 
The  plaintiff  claims  title  to  the  seven  acres,  under  a  deed 
from  Asa  Phillips  and  wife  to  Bradford  Kennedy  and  Abra- 
ham Howe,  dated  January  24,  1862,  which  purported  to 
convey  to  the  grantees  "  all  that  part  of  lot  three  in  the 
original  township  of  Lysander  (now  Granby),  lying  on  the 
northerly  side  of  Fish  lake  and  adjoining  lot  seventy-five  of 
the  original  township  of  Hannibal."  It  is  inferable  from  the 
evidence  that  at  the  time  of  this  conveyance  the  grantees 
owned  a  tract  of  land  on  lot  seventy-five,  Hannibal,  which, 
together  with  the  land  embraced  in  the  deed  from  Phillips, 
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was  subsequently,  in  the  year  1877,  conveyed  to  the  plaintiff. 
It  does  not  appear  that  there  has  ever  been  any  actual  posses- 
sion of  the  land  on  lot  three,  Lysander,  lying  north  of  Fish 
lake,  under  the  Norton  title.  The  defendants  proved  that,  in 
or  about  1854,  James  Ouderkirk,  one  of  the  inteimediate 
grantees  under  that  title,  went  upon  the  land  and  cut  sticks 
for  "ox  bows,"  and  again,  in  1862  or  1863,  and  "looked 
around  ; "  that  he  asserted  to  various  persons,  at  different  times, 
that  he  owned  the  land,  and  that,  in  1878,  the  defendant,  John 
Ouderkirk,  got  "sassafras"  on  the  land.  But  these,  and  a 
few  similar  circumstances  proved,  fall  far  short  of  showing 
actual  possession  of  the  land  north  of  the  lake  by  the  defend- 
ant "Wealthy  Dexter  or  her  grantors.  It  is,  on  the  contrary, 
substantially  undisputed  that,  from  1862,  Kennedy  and 
Howe  and  their  grantees  have  been  in  the  actual  possession 
and  occupation  of  the  seven  acres,  using  it  in  connec- 
tion with  lands  on  lot  75,  Hannibal,  for  pasturage  and  other 
farming  purposes.  Tlie  only  actual  possession  under  the 
Norton  title  has  been  of  the  part  of  lot  3,  lying  south  of  Fish 
lake,  which,  as  the  map  approximately  shows,  and  as  the 
plaintiff  offered  to  prove,  contained  about  sixty-seven  acres 
of  land.  Lot  3  contains  600  acres  of  land,  all  of  which  is 
covered  by  Fish  lake,  except  the  sixty-seven  acres  lying  soutli, 
and  about  seven  acres,  in  controversy,  lying  north  of  the  lake. 
Neither  party  traces  title  to  the  State. 

The  case  was  tried  on  the  theory  that  the  rights  of  the  par- 
ties turned  upon  the  questions,  first,  whether  the  seven  acres 
on  the  north  side  of  the  lake  were  included  in  the  Norton 
deed;  and,  second,  whether  the  deed  to  the  defendant. 
Wealthy  Dexter,  was  void  for  champerty.  If  the  first  ques- 
tion is  decided  adversely  to  the  defendants,  the  consideration 
of  the  second  will  become  unnecessary.  The  defendants 
rest  their  claim  of  title  under  the  Norton  deed  upon  the 
proposition  that  as  that  deed  includes,  in  its  descriptive  words, 
*'  all  that  piece  or  parcel  of  land  known  as  being  lot  !N  o.  3," 
and  as  it  is  undisputed  that  the  seven  acres  are  within  the 
boundaries  of  that  lot  as  laid  out  and  surveyed,  it  is  a  neces- 
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sary  conclusion  that  the  deed  conveyed  the  premises  in  con- 
troversy. It  will  be  observed  that  this  construction  ignores 
all  the  subsequent  descriptive  words  in  the  conveyance.  It 
disregards  the  words  in  the  deed  locating  the  land  conveyed 
as  situated  "  on  the  southerly  side  of  Fish  Lake,"  and  also  the 
words  describing  the  quantity  of  land  "supposed  to  contain 
sixty-seven  acres  of  land,"  and  the  further  description  "  com- 
monly called  the  Fish  Lake  lot,"  which  the  plaintiff  offered 
to  show,  was  understood  as  designating  the  sixty-seven  acres 
lying  south  of  the  lake.  A.11  these  particulars,  upon  the 
construction  iasisted  upon  by  the  defendants,  are  to  be 
rejected  as  false,  being  inconsistent  with  the  primary  words  of 
description,  which  include  the  whole  of  lot  3.  The  state- 
ment of  the  supposed  quantity,  it  is  insisted,  is  to  be  treated 
as  a  mistake,  and  it  is  assumed  that  the  grantors  intended  to 
convey  a  tract  of  600  acres  (including  the  part  covered  by 
the  lake),  instead  of  a  tract  of  sixty-seven  acres,  as  expressed 
in  the  deed. 

We  think  the  contention  of  the  defendants  is  obviously 
untenable.  In  construing  the  language  of  a  written  instru- 
ment the  whole  is  to  be  considered  in  order  to  ascertain  its 
true  meaning  and  intention.  This  is  as  true  in  respect  to  the 
descriptive  words  in  a  deed  as  of  an}*"  other  part  of  the 
instrument.  Where  there  is  obscurity  or  uncertainty,  all  of 
the  particulars  in  the  description  are  to  be  taken,  into  account 
in  arriving  at  the  intention,  and  in  the  deed  in  question  the 
particulars  describing  the  location  of  the  land,  the  quantity, 
and  its  commonly  known  designation,  are  as  much  a 
part  of  the  description  of  the  subject  of  the  convey- 
ance as  is  the  designation  of  the  lot  number.  It  is 
a  familiar  rule,  in  the  construction  of  a  deed,  that  where 
the  description  is  ambiguous,  or  there  is  inconsistency  in 
the  several  particulars,  "  words,  if  necessary,  may  be  sup- 
plied by  intendment,  and  particular  clauses  and  provisions 
qualified,  transposed  or  rejected,  in  order  to  ascertain  and 
give  effect  to  the  intention."  (Beakdslet,  J.,  in  Hathaway 
V.  Power^  6  IIill,  453,  4.55.)     What  words  or  clauses  shall  be 
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rejected  or  qualified  in  case  of  uncertainty,  is  frequently 
determined  by  giving  effect  to  those  parts  or  clauses  of  the 
description,  which  are  most  certain  and  to  particulars  in 
respect  of  which  the  parties  would  be  least  likely  to  have 
made  a  mistake.  For  this  reason,  by  the  general  rule  of  con- 
struction, monuments  control  courses  and  distances,  and 
estimates  of  quantity  are  usually  subordinated  to  both.  {Bald- 
will  V.  Browix^  16  N.  Y.  359.)  The  rule  that  fixed  monu- 
ments, whether  natural  or  artificial,  should  usually  be  given  pre- 
ponderating weight,  is  obviously  reasonable.  Variance  between 
actual  and  estimated  quantity  of  land  is  not  usually  a  material 
circumstance,  but  it  may  in  some  cases  be  an  important  element 
in  determining  the  intention  of  the  parties  to  the  grant. 
In  the  present  case  there  arc  very  significant  circumstances 
showing  that  it  could  not  have  been  tiie  intention  of  the  parties 
to  the  Norton  deed  to  convey  lot  3  as  an  entirety.  The 
lines  of  the  lot,  if  originally  indicated  by  monuments  or 
marked  lines,  may  have  been  lost  or  obliterated.  The  descrip- 
tion of  the  land  conveyed  as  lying  "  southerly  or  south-easterly 
of  Fish  lake  "  refers  to  a  natural  monument  or  physical  situ- 
ation which  was  ascertainable  by  view.  The  estimated  or 
"  supposed  "  quantity,  sixty-seven  acres,  is  so  disproportionate 
to  the  quantity  contained  in  the  whole  of  lot  3,  that  it 
would  have  at  once  arrested  the  attention  of  the  parties  if  the 
conveyance  of  the  whole  lot  had  been  intended.  We  have  no 
hesitation  in  reaching  the  conclusion  that  the  part  of  the 
description  referring  to  the  land  intended  to  be  conveyed  as 
"Lot  6  "  is  mistaken  or  false.  It  is  much  more  consistent  to 
suppose  that  the  words  "on,"  or  "part  of,"  were  omitted  by 
inadvertence,  than  that  the  parties  inserted  the  other  parts  of 
the  description  by  mistake.  And  if  there  was  any  doubt, 
upon  the  proof  as  it  stands,  of  the  intention  of  the  parties, 
the  court  erred  in  rejecting  evidence  of  what  was  known  by 
common  reputation  as  "Fish  Lake  Lot."  This  is  not  the 
case  of  cutting  down  an  interest  or  estate  once  clearly  given, 
by  subsequent  indefinite  or  ambiguous  language.  All  the 
language  in  the  deed,  to  which  we  have  referred,  is  a  part 
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of  a  single  description,  and  tlie  SQle  question  is,  what  land  is 
embraced  therein.  In  the  view  taken  the  question  whether 
the  plaintiflF  has  acquired  title  by  adverse  possession,  if  without 
title  otherwise,  is  unimportant. 

We  think  the  order  for  a  new  trial  was  properly  granted, 
and  it  should,  therefore,  be  affirmed  and  judgment  absolute 
be  directed  for  the  plaintiff  upon  the  defendants'  stipulation. 

All  concur. 

Order  affirmed,  and  judgment  accordingly. 


The  Bowkeb  Fertilizer  Company,  Appellant,  v.  Laweencb 
N.  Cox,  Respondent. 

This  action  was  for  tlie  conversion  of  a  promissory  note;  the  answer 
alleged  a  former  suit  pending.  It  appeared  that  in  March,  1882,  plain- 
tiff commenced  an  action  on  contract  against  defendant  to  recover  the 
proceeds  of  said  note,  and  of  another,  both  of  which  were  delivered 
to  defendant  to  sell  and  w^ere  unaccounted  for  by  him,  which  action 
was  instituted  in  reliance  upon  defendant's  representation  that  the  noles 
had  been  sold.  Judgment  was  entered  in  that  action  by  default  in 
April,  1883,  for  the  amount  of  both  notes,  and  on  examination  of 
defendant  in  supplementary  proceedings  thereon,  in  May,  1882,  it 
appeared  that  he  had  the  note  in  suit  here  in  his  possession  when  the 
former  action  was  commenced.  Said  judgment  was  vacated  on  plain- 
tiff's motion,  and  an  order  procured  for  a  commission  and  a  reference 
to  examine  defendant,  after  which,  in  October,  1882,  this  action  was 
brought.  In  May,  1893,  after  notice  of  trial  had  been  served  and  eight 
days  before  trial,  the  complaint  in  the  first  action  was  amended  so  as  to 
limit  it  to  the  other  note.  Held,  that  after  discovery  of  the  falsehood 
of  defendant,  plaintiff  was  bound  promptly  to  elect  between  the  then 
existing  action,  and  a  remedy  by  action  ex  delicto;  that  the  election  came 
too  late,  and  the  plea  was  good. 

When  the  motion  to  vacate  the  Judgment  in  the  first  action  was  made 
defendant  was  imprisoned  by  virtue  of  an  order  of  arrest  issued 
therein.  No  execution  against  his  person  had  been  i.ssued.  As  a  condi- 
tion of  granting  the  motion  the  court  required  plaintiff  to  stipulate  that 
defendant  should  be  permitted  to  make  application  for  his  discharge  at 
the  time  he  would  have  been  entitled  to  make  it  if  the  judgment  had  not 
been  vacated  and  if  execution  had  been  issued  thereon.     The  stipula- 
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lion  was  made  as  required.  Jlelfi,  that  this  did  not  convert  the  order 
of  arrest  into  a  body  execution  and  did  not  operate  to  discharge  and 
satisfy  the  cause  of  action. 

(^Lrgued  June  16,  1887;  decided  October  4, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  13,  1884,  which  aflirraed  a  judg- 
ment in  favor  of  defendant,  entered  upon  a  decision  of  the  court 
on  trial  without  a  jury. 

This  action  was  brought  in  October,  1882,  for  the  alleged 
conversion  of  a  promissory  note.  The  answer  set  up  a  former 
suit  pending,  and  that  the  judgment  was  satisfied  by  the  vol- 
untary discharge  of  defendant  from  a  body  execution  issued 
in  the  former  action.     Defendant  succeeded  on  both  grounds. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  L.  Hill  for  appellant.  The  cause  of  action  for  the 
wrongful  use  of  the  second  note  did  not  arise  until  its  delivery 
to  Coates.  (  ^YalUr  v.  Bennett,  46  N.  Y.  250,  262.)  Imprison- 
ment on  a  body  execution  simply  suspends  the  proceedings 
against  property  so  long  as  the  body  is  held.  (Code,  §  1490- 
1494;  Koanig  v.  SUckel,  58  N.  Y.  476.)  The  court  erred  in 
finding,  as  a  fact,  that  plaintiff  elected  to  pursue  its  remedy 
in  the  first  suit.  (Code,  §§  992,  993  ;  Hazard  v.  Casioell, 
93  N.  Y.  263.)  The  order  limiting  the  first  action  has  the 
same  effect  as  if  plaintiff  had  discontinued  it  and  brought  a 
new  one.  {Equitable  F.  Co,  v.  Hersee^  33  Hun,  169 ;  103 
N.  Y.  25 ;  Johnson  v.  Frew^  33  Hun,  193 ;  Hays  v.  MidaSj 
104  N.  Y.  602.J     . 

John  R,  Dos  Passos  for  respondent.  The  present  action 
being  for  the  same  identical  cause,  and  between  the  same 
parties,  as  action  No.  1,  the  maxim  memo  debit  bis  vexaHpro 
eadam  causa  applies,  and  the  complaint  was  properly  dis- 
missed. {Averill  v.  Paterson^  10  How.  85 ;  10  N.  Y.  500 ; 
McAUist^  V.  Reah,  4  Wend.  483,  493;  Swart  v.  Borst, 
17   How.  69.)     Upon  the  facts,  the  plaintiff  being  clearly 
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bound  by  its  election,  this  action  cannot  be  maintained. 
{Mo'rria  v.  Rexford^  18  N.  Y.  532 ;  Sanger  v.  Woody  3  Johns. 
416;  Rodermund  v.  Glark^  46  N.  Y.  357;  AhhoU  v.  Bios- 
aom,  66  Barb.  353;  McGoldrick  v.  WiUetts,  32  N.  Y.  620; 
Int.  B'h  V.  Monteath,  39  id.  297;  Trijon  v.  Baker,  7 
Lans.  511;  MolUr  v.  TWAy^,  87  K  Y.  166,  169;  6^o«*  v. 
Mather y^lAVLB.  283 ;  46  N.  Y.  689;  Kidder  v.  W^AzY^(>cA:,  12 
How.  Pr.  208.)  The  action  was  improperly  begun,  because 
during  the  continuance  of  the  imprisonment  the  judgment 
was  in  law  deemed  satisfied.  {Kcenig  v.  Steckel,  58  N.  Y. 
475 ;  Cooper  v.  Bigelow,  1  Cow.  56 ;  Rowe  v.  Guilleaume, 
15  Hun,  462;  Ryle  v.  Folk,  24  id.  256;  Code  Civ.  Pro., 
§§  1490,  1491.)  The  defendant  being  imprisoned  under  an 
execution  against  his  person,  his  subsequent  discliarge  from 
imprisonment  under  and  pursuant  to  the  orders  of  Judges 
Barrett  and  Daniels  was  in  law,  upon  the  facts,  a  discharge 
by  the  consent,  acquiescence  and  neglect  of  the  plaintiff,  and 
thus  the  said  claim,  cause  of  action  and  judgment  became 
absolutely  satisfied  and  extinguished.  {Rowe  v.  Guilleaumey 
15  Hun,  462;  Code  of  Civ.  Pro.,  §  1494;  People  ex  rel. 
Roberta  v.  Rowe^  81  N.  Y.  43.)  The  judgment  being  clearly 
proper  upon  the  facts  found  as  to  plaintiff's  election,  even  if 
the  other  conclusions  of  law  are  erroneous,  will  be  sustained. 
{ScoU  V.  Pilkington,  15  Abb.  Pr.  280 ;  Eaat  R.  B'k  v.  Gove, 
57  N.  Y.  597.) 

Finch,  J.  The  trial  court  found,  as  a  fact,  that  at  the  date 
of  the  commencement  of  this  action,  and  at  the  time  of  its 
trial,  there  was  pending  and  undetermined  an  action  on  con- 
tract for  the  recovery  of  the  money  and  the  proceeds  of  the 
note,  for  the  conversion  of  which  this  action  was  sought  to  be 
maintained.  The  case  shows  that  the  original  action  was 
brought  in  March,  1882,  to  recover  the  proceeds  of  two  notes 
entrusted  to  the  defendant  for  sale,  and  unaccounted  for  by 
him,  and  in  reliance  upon  his  statement  that  both  had  passed 
out  of  his  possession.  That  statement  was  found  at  a  later 
date  to  have  been  untrue  as  to  one  of  the  notes,  which  may  be 
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called,  for  convenience,  the  second  note,  since  it  was  the  one 
for  the  conversion  of  which  the  second  and  present  action 
was  brought.  Judgment  was  entered  in  the  first  action,  no 
answer  having  been  interposed,  for  the  amount  of  both  notes* 
in  April  1882,  and  proceedings  supplemental  to  execution 
very  soon  after  were  instituted.  Upon  the  defendant's  exami- 
nation his  misstatement  as  to  the  second  note  was  developed, 
and  on  the  23d  of  May,  1882,  the  plaintiflF,  as  appears  by 
Bowker's  affidavit,  knew  all  the  facts  as  to  the  second  note, 
and  the  falsehood  of  the  defendant,  and  was  bound  to  elect 
between  the  existing  action  on  contract  as  to  the  second  note, 
and  an  action  ex  delicto  for  its  conversion.  The  plaintiff, 
however,  took  but  one  step.  It  caused  its  own  judgment  to 
be  vacated,  in  order,  as  was  said,  to  ascertain  the  true  amount 
for  which  it  should  be  entered.  It  might  have  been  entered 
at  any  day  thereafter  for  the  amount  of  both  notes,  or  only 
for  that  of  the  first,  but  was  not  entered  at  all ;  and  the  action 
remained  pending  and  the  default  continued  when  the  present 
action  was  begun.  The  plaintiff  had  opened  the  door  for  the 
election  of  a  new  remedy,  but  stopped  at  the  threshold,  and 
had  not  made  such  election,  or  abandoned  its  first  action  for 
the  note  when  the  second  action  was  commenced.  At  that 
date  two  actions  were  pending,  one  on  contract  and  one  in 
tort  for  the  same  substantial  cause.  The  plaintiff  not  only 
retained  its  hold  upon  the  first  action  and  the  power  to  enter 
judgment  therein  for  both  notes,  but  took  further  and 
important  steps  in  that  action.  It  procured  an  order  for  a 
commission  and  a  reference  to  examine  the  defendant  i-elative 
to  his  dealing  with  the  notes,  and  as  late  as  October  in  that 
year  summoned  the  defendant  to  such  examination.  After 
that  'the  present  action  was  commenced,  and  tlie  condition 
and  possible  effect  of  tlie  first  action  was  never  changed,  till, 
on  the  23d  of  May,  1883,  eight  days  before  the  trial  of  this 
action,  and  after  notice  of  trial  had  been  served,  the  complaint 
in  the  first  action  was  amended  so  as  to  limit  it  to  the  first 
note  alone.  That  was  the  only  decisive  act  of  the  plaintiff, 
but  came  too  late.     If  it  could  have  effect  as  an  abandonment 
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of  the  action  upon  the  second  note  and  as  significant  of  a  final 
election  after  so  long  a  delay  and  after  the  pendency  of  the 
first  action  had  been  pleaded  as  an  answer  to  the  second,  it 
certainly  would  be  very  unreasonable  to  allow  it  such  or  any 
eflFect  whatever  when  delayed  until  after  tlie  second  action 
was  noticed  for  trial.  {Swart  v.  Borst^  17  How.  69.)  Pos- 
sibly the  defendant's  plea  of  a  prior  action  pending  could 
only  be  defeated  by  an  order  of  discontinuance.  {Averill  v. 
Paterson^  10  N.  Y.  500.)  But  in  any  event  the  amendment 
of  the  complaint,  if  available  at  all,  should  have  been  made 
promptly  after  the  need  of  a  choice  of  remedies  had  become 
apparent.  The  trial  court  was,  therefore,  justified  in  ordering 
judgment  for  defendant. 

But  that  judgment  was  also  put  upon  a  ground  which  we 
do  not  approve,  and  which  gives  it  an  effect  to  which  the 
<iefendant  is  not  entitled.  When  the  motion  to  vacate  the  first 
judgment  was  made  by  the  plaintiff,  the  defendant  was 
imprisoned  by  virtue  of  an  order  of  arrest  issued  in  that  action. 
No  execution  against  his  person  had  yet  been  issued  or  served. 
The  effect  of  vacating  the  judgment  was  to  postpone,  indefi- 
nitely, such  execution  and  leave  the  defendant  under  arrest  for 
a  prolonged  and  indefinite  period.  To  obviate  that  injustice, 
and  keep  the  imprisonment  within  what  would  have  been  its 
normal  duration,  the  conii;  required  the  plaintiff  to  stipulate, 
as  a  condition  of  vacating  the  judgment,  that  the  defendant 
should  "  be  permitted  to  make  application  to  the  court  for 
his  discharge  at  tlie  time  when  he  would  have  been  entitled 
to  make  such  application  if  said  judgment  had  not  been 
vacated,  and  if  an  execution  against  his  body  had  been  duly 
issued  thereon."  This  condition,  which  the  plaintiff  accepted, 
did  not  convert  the  order  of  arrest  into  a  body  execution.  Its 
purpose  and  effect  was  to  permit  a  motion  for  a  discharge  at  a 
specified  time,  and  to  prevent  an  answer  to  the  motion  at  such 
date  that  no  body  execution  had  been  served  ;  but  the  resultant 
discharge  was  from  arrest  under  the  order  and  that  alone,  and 
could  not  have  the  effect  to  discharge  and  satisfy  an  indefinite 
cause  of  action    which  had  not,  as  yet,  even  ripened  into 
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judgDient.  Such  a  result  was  not  contemplated  by  the  con- 
ditions, or  within  its  reasonable  scope,  and  should  not  be  argaed 
out  from  a  stipulation  silent  upon  the  subject,  and  aimed  to 
accomplish  a  single  and  specified  purpose.  We,  therefore, 
affirm  the  judgment  upon  the  first  ground  stated,  and  that  only. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


John  J.  Mack,  Respondent,  v.  The   Eoohester  German 
Inburanob  Company  of  Rochester,  N.  Y.,  Appellant. 

A  policy  of  fire  insurance  contained  a  provision  declaring  that  "  the 
working  of  carpenters  *  *  *  and  other  mechanics  in  *  *  ♦ 
altering  or  repairing  "  the  building  covered  by  the  policy,  would  cause 
a  forfeiture  of  aU  claims "  under  it^  unless  the  written  consent  of  the 
company  was  indorsed  thereon.  It  also  provided  that  if  the  risk  should 
be  increased  by  any  means  within  the  control  of  the  assured  the  policy- 
would  be  void.  The  building  was,  at  the  time  of  the  insurance,  occu> 
pied  as  a  grocery  store.  In  an  action  upon  the  policy  it  appeared  that 
plaintiff,  after  it  was  issued,  leased  the  building  to  be  used  for  the  pur- 
pose of  carrying  on  the  fruit  drying  business,  which  required  substantial 
alterations  in  the  building,  among  others  the  removal  of  portions  of 
two  floors  and  the  roof,  and  the  construction  of  large  wooden  flues 
extending  up  through  the  building  from  the  cellar  and  above  the  rool 
These  alterations  were  being  made  without  defendant's  consent,  and 
while  carpenters  were  engaged  in  the  work  the  building  waa  destroyed 
by  fire.  Held,  that  the  evidence  showed  a  violation  of  the  conditions 
of  the  policy  which  rendered  it  void;  and  thai  a  submission  of  the 
question  to  the  jury  was  error. 

(Argued  June  17,  1887;  decided  October  4,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  January  13, 
1885,  which  reversed  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  directed  by  the  court 

This  action  was  upon  a  policy  of  fire  insurance. 

The  material  facts  are  stated  in  the  opinion. 
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Oeorge  F,  Yeoman  for  appellant.  The  words  of  the 
policy  must  be  taken  in  their  ordinary  sense  as  commonly 
used  and  understood.  {Herrman  v.  Merck,  Ins.  Co.^  81 
N.  Y.  184.)  If  the  warranty  had  been  that  the  risk  was 
detached  from  sach  building  as  the  one  actually  within  the 
distance  fixed,  there  would  have  been  a  breach  of  the  warranty, 
and  the  plaintiff  could  not  have  recovered  whether  the  risk 
was  increased  or  not,  {O^Ifeilv.  B,  hiB.  Uo,^  3  N.  Y.  122; 
Murdoch  v.  Che.  Co.  Mut.^  etc ,  2  id.  210,  220 ;  Duncan  v. 
Sun  F.  Ins.  Co,,  6  Wend.  489,  494.)  The  provision  of  the 
policy  "  tliat  the  working  of  carpenters  *  *  *  in  alter- 
ing *  *  *  any  building  or  buildings  covered  by  this 
policy  will  cause  a  forfeiture  of  all  claim  under  this  policy 
without  the  written  consent  of  tlie  company  indorsed  thereon  " 
was  applicable  to  all  alterations  in  the  premises  insured. 
(Wood  on  F.  Ins.,  §  244;  May  on  Ins.,  §  240;  Harris  v. 
Col  Mut,  etc.,  4  O.  285 ;  Hfrwell  v.  B,  Ej.  ft? ,  16  Md.  377 ; 
Eann  v.  Rorne  Ins,  Co ,  59  N.  Y.  387.)  The  court  erred  in 
rejecting  defendant's  offer  to  prove  by  one  Falkner,  who  was 
a  member  of  the  firm  that  countersigned  the  policies,  that 
the  night  before  the  fire,  he  waived,  orally,  the  forfeiture 
caused  by  the  working  of  the  carpenters.  {Bash  v.  West  F. 
Ins,  Co,.  63  N.  Y.  531 ;  Sohnes  v.  Ins.  Co.  of  N.  A..  121 
Mass.  438 ;  Wood  on  F.  Ins.  619  et  seq,  /  Marvin  v.  Univ. 
L,  Ins,  Co.,  85  N.  Y.  278,  282;  Walsh  v.  12.  F,  Ins.  Co,, 
73  id.  5 ;  Van  Allen  v.  Farmers'*,  etc.,  Ins.  Co.,  64  id.  469; 
Steen  v.  Ma.  F.  I  Co,,  89  id.  315.)  The  violation  of  the 
provision  in  the  policy  as  to  the  working  of  carpenters  avoids 
it,  whether  the  act  was  done  with  or  without  the  consent  of 
the  assured.  (May  on  Ins.,  §  227;  Duncan  v.  Sun  F, 
Ins.  Co.,  6  Wend.  489,  494;  Shepardv.  Un.  M.,etc.,  Co.,SS 
N.  H.  232,  240 ;  Trustees  of  F.  Assur.  Co.  v.  Williams,  26 
Penn.  196;  Diehl  v.  B.  Eq.  So,,  19  Md.  377;  Appleby  r. 
F  Fund  Ins.  Co,,  45  Barb.  454.) 

William  B.  Kenyon  for  respondent.    There  was  no  repair^ 
ing  of  the  building  within  the  prohibition  of  the  policy. 
SioKELs.  — Vol  LXI.        71 
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{Burleigh  v.  Gelhard  F.  Ins.  Co.,  90  N.  Y.  220,  226 ;  Wood 
on  F.  Ins.,  §  244;  May  on  Ins.,  §  240.)  Such  i-estrictive  lan- 
guage in  a  policy  has  no  application  to  the  ordinary  casual 
work  necessary  about  a  building.  Its  object  is  only  to  "  pro- 
hibit such  hazardous  use  as  is  generally  denominated  builders' 
risk.''  {N.  T.  K  Ins.  Co.  v.  Langdon,  6  Wend.  628 ;  Dcih 
son  V.  Sothehy,  1  M.  &  M.  90 ;  Shaw  v.  Rohherda,  1  N.  &  P. 
279;  Buchanan  v.  Exch.  F.  Ins.  Co.,  CI  K  Y.  25,  28,  29.) 
Even  in  the  case  of  warranties,  where  the  language  gives  oppor- 
tunity for  construction,  the  same  principle  applies.  {^Burleigh 
V.  Oehhard  F  Ins.  Co.,  90  N.  Y.  220,  226 ;  Morrison  v.  Wis. 
O.  F  Mut  L.  Ins.  Co.,  59  Wis.  162, 170 ;  Grattan  v.  Met. 
L.  Ins.  Co.,  92  N.  Y.  274,  279,  282;  Summers  \.U.  8.  Ins. 
Co.,  13  La.  An.  504.)  Conditions  which  work  a  forfeiture 
.are  not  to  be  extended  by  implication  or  construction.  Being 
for  the  benefit  of  the  insurer,  they  will  be  construed  most 
liberally  for  the  insured.  {Griffey  v.  If.  Y.  C.  Ins.  Co., 
100  N.  Y.  417,  421 ;  Bann  v.  Home  Ins.  Co.,  59  id.  387; 
Mulville  V.  Adams,  19  Fed.  R.  887;  May  on  Ins.  [2d  ed.], 
§  222.)  Whether  or  not  there  was  a  breach  of  the  conditions 
of  the  policy  that  "the  working  of  carpenters,  *  «  * 
in  building,  altering  or  repairing  any  building  or  buildings 
covered  by  this  policy  will  cause  a  forfeiture  of  all  claim 
under  this  policy,"  was  a  question  of  fact  for  the  jury. 
{Griffey  v.  N.  T.  C.  Ins.  Co.,  100  N.  Y.  417-421 ;  Uhrig  v. 
ir.  City  F.  I  Co.,  101  id,  362-366 ;  Ddahunt  v.  jEtna  Ins. 
Co.,  97  id.  537-541 ;  Sherwood  v.  Mer.  M.  Ins.  Co.,  66  id.  630 ; 
'Cornish  v.  Farm  Bdgs.  F.  Ins.  Co.,  74  id.  295 ;  Wqitv.  Agr. 
Ins.  Co.,  13  Hun,  371,  374;  Carr  v.  P.  <&W.  I.  Co.,  38  id. 
-86 ;  Burleigh  v.  Gebhard  F.  Ins.  Co ,  90  N.  Y.  220,  226 ; 
Wood  on  F.  Ins.  §  244 ;  Gannon  v.  Un.  Fer.  Co.,  29  Hun, 
•631 ;  ir.  M.  L.  ins.  Co.  v.  WilHnson,  13  Wall.  222 ;  Whitney 
V.  Black  R.  Ins.  Co.,  72  N.  Y.  117;  Ilinds  v.  Schemctady  Co. 
M.  Ins.  Co.,  11  N.  Y.  554,  562.) 

RuoRR,  Ch.  J.     The  policy  of  insurance  upon  which  this 
.action  was  brought  contained  among  others  the  following  provi- 
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sious :  "  The  working  of  carpenters,  roofers,  gas-fitters, 
plumbers  and  other  mechanics,  in  building,  altering  or  repair- 
ing any  building  or  buildings  covered  by  this  policy,  will  cause 
a  forfeiture  of  all  claim  under  this  policy,  without  the  written 
consent  of  this  company  indorsed  hereon."  It  was  also  pro- 
vided that  the  policy  should  be  void  "  if  the  risk  be  increased 
by  any  means  within  the  control  of  the  assured." 

At  the  Circuit  a  verdict  was  dii^ected  in  favor  of  the  defend- 
ant, upon  the  ground  that  the  loss  occurred  during  a  violation 
of  the  conditions  of  the  policy  by  the  plaintiff,  and  while  the 
building  was  being  occupied  by  carpenters  in  making  altera- 
tions therein  without  defendant's  written  consent.  The 
General  Term  was  of  the  opinion  that  the  evidence  presented 
a  question  of  fact  for  the  jury,  and  that  the  trial  court  erred 
in  directing  a  verdict.  We  differ  with  the  Geneial  Term. 
There  was  no  material  conflict  in  the  evidence,  and  the  fol- 
lowing facts  were  undisputed  :  The  policy  in  question  was 
issued  January  29, 1881,  and  the  fire  occasioning,  the  destruc- 
tion of  the  building  took  place  on  October  eleventh,  there-' 
after.  At  the  time  of  the  insurance  the  building  was  occu- 
pied as  a  grocery  store  by  a  tenant  of  the  plaintiff,  and  con- 
tinued to  be  so  occupied  until  about  October  first.  On 
September  29,  1881,  the  plaintiff  executed  a  lease  of 
the  building  to  other  tenants,  who  contemplated  using  it 
for  the  purpose  of  carrying  on  the  business  of  drying 
fruit,  and  the  lease  provided  that  they  should  have 
the  privilege  of  putting  the  machinery  needed  for  their 
business  into  the  building.  This  business  required  some 
alterations  in  the  structure,  and  the  introduction  therein 
of  a  furnace  and  wooden  shafts  or  boxes  running  from 
the  cellar  to  the  roof,  and  constituting  the  driers  in 
which  fruit  was  intended  to  be  cured  by  heat.  These 
driers  required,  in  their  formation,  the  cutting  of  large  holes, 
five  feet  square,  through  each  floor  of  the  building  and  its 
roof,  and  the  removal  of  the  timbers,  boards,  scantling  and 
plastering,  constituting  the  flooring  and  roofing,  and  the 
rebracing  of  the  joists  or  sleepers  of  the  several  floors.     They 
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also  required  the  introduction  of  wooden  boxes  or  shafts 
running  from  the  cellar  to  six  feet  above  the  roof,  divided 
into  compartments,  for  holding  the  fruit  while  it  was  in 
process  of  being  dried.  These  boxes  were  made  of  boards 
securely  fastened  to  pine  scantlings  at  each  comer  of  the 
box  and  forming  a  well  or  shaft  from  cellar  to  roof. 
From  about  October  first  to  the  time  of  the  fire,  carpenters 
were  engaged  in  making  these  changes  as  well  as  making  tables 
and  other  conveniences  for  carrying  on  the  business  of  drying 
fruit,  and  these  improvements  had  not  been  completed  when 
the  building  was  destroyed. 

The  Gteneral  Term  assumed  that  the  making  of  ordinary 
and  necessary  repairs  to  a  building  to  preserve  it  from  decay, 
or  the  cutting  of  a  stove  pipe  hole  in  a  partition,  or  other 
similar  acts,  would  not  be  a  breach  of  the  conditions  of  the 
policy,  and,  therefore,  the  question  here  presented  could  not 
be  held  as  a  question  of  law  to  constitnte  such  an  alteration 
of  the  building  by  carpenters  as  would  violate  the  conditions 
of  the  policy.  These  illustrations  do  not  seem  to  us  to  be 
applicable  to  this  case,  or  to  afford  any  authority  for  the 
proposition  that  a  jury  were  authorized,  in  such  a  case  as  the 
present,  to  find  that  the  covenants  were  not  violated  by  the 
plaintiff.  The  General  Term  properly  laid  down  the  rule 
by  which  such  instruments  should  be  construed,  and  held  that 
they  should  receive  a  reasonable  constniction,  reference  being 
had  to  the  object  sought  to  be  attained  by  the  parties.  It 
was  also  said  that  "such  conditions  are  not  to  be  extended  by 
implication  so  as  to  include  cases  not  clearly  or  reasonably 
within  the  words  as  ordinarilv  used  and  understood." 

We  have  no  difliculty  in  agreeing  with  the  rules  of  law 
laid  down  by  that  court,  but  we  are  quite  unable  to  concur  in 
the  view  taken  by  it  of  the  evidence.  The  provision  of  the 
policy  governing  the  case  is  framed  in  plain,  unambiguous 
language,  and  its  object  and  design  are  reasonable  and  free 
from  any  doubt.  Certain  conditions  are  very  generally 
regarded  by  underwriters  as  largely  increasing  the  hazards  of 
insurance  and  they,  unless  corresponding  premiums  are  paid 
for  the  extra  risks,  are  usually  intended  to  be  excluded  from 
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the  obligation  of  the  policy.  Such  are  the  conditions  in 
reference  to  unoccupied  houses,  changes  in  the  occupation 
from  one  kind  of  business  to  another  more  hazardous,  the  use 
of  inflammable  substances  in  buildings,  and  their  occupation  by 
carpenters,  roofers,  etc.,  for  the  purpose  of  making  changes 
and  alterations.  These  conditions,  when  plainly  expressed  in 
a  policy,  are  binding  upon  the  parties  and  should  be  enforced 
by  courts,  if  the  evidence  brings  the  case  clearly  within  their 
meaning  and  intent. 

It  tends  to  bring  the  law  itself  into  disrepute,  when,  by 
astute  and  subtle  distinctions,  a  plain  case  is  attempted  to  be 
taken  without  the  operation  of  a  clear,  reasonable  and  mate- 
rial obligation  of  the  contract.  There  can  be  no  reasonable 
question  but  that  the  evidence  here  showed  a  clear  and  delib- 
erate attempt  to  change  the  cliaracter  of  the  occupation  of 
the  insni-ed  building  from  a  comparatively  safe  to  a  hazardous 
one,  and  a  substantial  alteration  of  the  structure  by  carpen- 
ters. These  alterations  required  the  removal  of  large  por- 
tions of  two  floors  and  the  roof,  and  the  introduction  therein 
of  two  flues  constructed  of  inflammable  materials  and  extend 
ing  through  the  entire  height  of  the  structure,  affording 
every  means  for  the  spread  of  conflagration  and  constituting 
a  large  increase  of  combustible  material.  The  case  is  brought 
clearly  within  the  spirit  as  well  as  the  letter  of  the  contract, 
and  if  it  does  not  show  a  violation  of  tho  conditions,  we  can 
conceive  of  no  situation  which  would  have  effected  that 
reeult.  In  case  there  had  been  a  submission  of  the  facts  to 
the  jury  and  it  had  found  that  carpenters  were  not  engaged 
in  making  alterations  of  this  building  within  the  meaning  of 
the  policy,  it  would  have  been  the  clear  duty  of  the  court  to 
have  set  aside  the  verdict. 

Courts  are  under  no  obligation  to  yield  their  assent  to  ver- 
dicts which  deny  significance  to  language,  or  violate  the 
plain  meaning  and  intent  of  an  unambiguous  contract. 

The  order  of  the  General  Term  should  be  reversed  and 
the  judgment  entered  upon  the  verdict  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


560     N.  Y.  FiRK  Department  v.  Atlas  Steamship  Co.  [Oct., 
Statement  of  case. 


ib6~~566f       TnE    Fire    Department    of    the    City    of    New    York, 
106  6661  Eespondent,  v.  The  Atlab  Steamship  Company  (LiMrrEo), 

iJfiO  518|  Appellant. 

The  jurisdiction  of  the  fire  department  of  the  city  of  New  York  over  the 
construction  of  buildings  and  other  structures  on  the  wharves  and  piers 
in  the  city,  includes  structures  on  the  wliarves  and  piers  owued  by  the 
city  as  well  as  those  owned  by  private  individuals.  (Peckham,  J., 
dissenting.) 

The  jurisdiction  given  to  the  dock  department  over  the  wharves  and  piers 
belonging  to  the  city,  and  the  structures  thereon,  by  the  act  of  1871 
(§  99,  chap.  574,  Laws  of  1871),  gives  to  that  department  exclusive 
charge  and  control,  such  as  a  private  owner  has  of  structures  owned  by 
him;  it  does  not  interfere  with  the  building  and  fire  law  or  the  power 
of  the  oflacers  having  charge  of  the  execution  thereof.  (Peceham,  J., 
dissenting.) 

The  history  of  legislation  in  relation  to  buildings  and  the  prevention  of 
fires  in  said  city,  given. 

"Whether  the  fire  department  acts  independently  as  a  distinct  entity,  with 
corporate  powers,  or  as  an  agency  of  the  city,  it  is  not  estopped  from 
claimiug  against  a  lessee  of  one  of  the  city  wharves  obedience  to  the 
building  laws,  and  all  orders  and  regulations  lawfully  made,  in  pursu- 
ance thereof,  by  the  fact  that  the  lease  contains  provisions  in  contra- 
vention of  those  laws  and  orders. 

Accordingly  Jield,  in  an  action  against  a  lessee  of  a  pier  belonging  to  the 
city,  to  recover  the  penalty  imposed  by  the  act  of  1871  (§  32,  chap.  625, 
Laws  of  1871),  because  of  a  violation  of  the  requirements  of  a  permit 
granted  by  the  board  of  examiners  for  the  erection  of  a  structurR  on 
said  pier,  that  plaintiff  was  not  estopped  by  a  provision  in  the  lease 
authorizing  the  structure  to  be  crecte^  in  a  manner  different  from  said 
requirements. 

The  provision  of  the  act  of  1874  (§  8,  chap.  547,  Laws  of  1874)  consti- 
tuting the  board  of  examiners,  is  not  violative  of  the  provision  of  the 
State  Constitution  (§  2,  art.  10),  requiring  all  city  oflBcers,  whose  election 
or  appointment  is  not  provided  for  by  the  Constitution,  to  be  elected  by 
the  electors  of  the  city  or  appointed  by  the  authorities  thereof  desig- 
nated by  the  legislature  for  that  purpose.  The  members  of  the  board 
are  not,  as  such,  city  officers. 

Even  if  they  are  to  be  considered  city  officers,  as  their  offices  were  created 
subsequent  to  the  adoption  of  the  Constitution,  they  do  not  come  within 
its  purview. 

The  determination  of  said  board  of  examiners  as  to  the  mode  of  construc- 
tion of  a  building,  if  their  requirements  arejiot  wholly  impracticable, 
even  if  they  are  unreasonable,  may  not  be  reviewed  by  the  courts. 
(Argued  April  17.  1887;  decided  October  4,  1887.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  of  the  city  and  county  of  New  York, 
entered  upon  an  order  made  May  12,  1885,  which  aflSrmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Tei*m. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Everett  P.  Wlieeler  for  appellant.  The  dock  department 
has  exclusive  jurisdiction  over  plans  for  all  structures  and 
piers  on  any  part  of  water-front.  {Soutliern  L.  L  Co,  V. 
Packer,  17  N.  Y.  51 ;  TeatouY.  V.  &,  5  Crauch,  281  ;  Har- 
iung  v.  People,  22  N.  Y.  95,  99 ;  Town  of  Daanesburgh  w 
Jenkins,  57  id.  177,  191.)  Before  the  passage  of  chapter  517^ 
Laws  of  1884^,  the  dock  department  had  exclusive  jurisdiction 
over  plans  for  structures  on  piers  belonging  to  the  city.  (Laws 
of  1870,  chap.  137,  art.  4,  p.  372,  §  99 ;  p.  390,  §§  97, 98 ;  Laws 
of  1871,  chap.  574,  §  6,  pp.  1235,  1244;  Laws  of  1866,  chap- 
873,  §  27,  p.  2025 ;  Laws  of  1874,  chap.  547,  §  8 ;  S^nith  v. 
People,  47  N.  Y.  330,  339 ;  People  v.  Morrison,  78  id.  84.) 
The  dock  department  has  the  exclusive  charge  and  control  of 
all  structures  on  piers  belonging  to  the  city,  and  of  the  plans 
according  to  which  the  same  should  be  built.  {In  re  If.  Y,  dk 
B.  B'dge,  72  N.  Y.  527;  People  v.  McClave,  99  id.  83,  89 ; 
Vedder  v.  Mtidgett,  95  id.  295,  ^13^;  Mc Andrew  v.  WhitZock^ 
52  id.  40 ;  Whipple  v.  Okristian,  80  id.  523 ;  ^Q  id.  414 ;  47 
id.  330 ',  In  re  D,  (&  H.  C,  Co.,  09  id.  209  ;  People  v.  Brink- 
erhoff,  68  id.  259  \  L,&  B,  B,  Co.  v.  Bd.  ofWks.,  3  K.  &  J. 
123  ;  Erkenbrach  v.  Erkeribrach,  96  N.  Y.  456,  466 ;  Witti/ 
v.  Matthews,  52  id.  512;  Harev,  Ilortcu^  o  B.  &  Ad.  715.) 
The  defendant  was  not  estopped  by  submitting  plans  to  the 
fire  department.  (Bigelow  on  Estop  [4th  ed.],  445  ;  Plumb 
V.  Catt.  Co.  Ins.  Co.,  18  N.  Y.  392 ;  Brown  v.  Bowen,  30  id. 
219,  541 ;  In  re  Kings  Go.  EL  R.  R.  Co.,  Ct.  App.  March 
.52,  1887;  4  Wall.  2 ;  60  N.  Y.  559.)  The  city  being  the 
landlord,  must  protect  its  tenant's  possessions.  {Mayor,  etc.y 
Y.  Mabie,  13  N.  Y.  151;  Mack  y.  Patchin,  42  id.  167, 
174;    People  v.   Draper^  15  id.   532;     People  v.  Pinck^ 
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net/,  32  id.  377 ;  Laws  of  1870,  cliap.  137,  art.  10,  §  84: ; 
O'Leary  v.  Bd.  of  JEducatioUj  93  N.  Y.  1;  Cumen  t. 
Mayor^  etc.y  79  id.  511 ;  Brooklyn  v.  B.  (7.  7?.  7?.  Cb.,  57 
Barb.  497 ;  Indiana  v.  Milky  11  Fed.  Kep.  389 ;  Cook  Co.  v. 
Harms,  108  111.  151 ;  Pet.  E.  R.  Co,  v.  N.  <&  L.  R.  R.  Co., 
59  N.  H.  385 ;  Laws  of  1873,  pp.  484, 489,  491,  §§  1,  19,  26  ; 

1  Qreenl.  Ev.  §  536 ;  Him  v.  B.,  N.  T.  &  L.  K  R.  R.  Co., 
37  N.  Y.  297;  Willis  v.  Bk.  of  England,  4  Ad.  &  Ell.  21, 
89;  Bk.  of  Utica  v.  Mersereau,  3  Barb.  Cli.  528.  577 ;  Huf 
V.  Hutchinson,  14  How.  [U.  S.]  586;  Benton  v.  Woolseyj 
12  Pet.  27.)  The  legislature  had  no  ]X)wer  to  confer  upon 
the  board  of  examiners  the  authority  to  determine  whether 
the  shed  upon  the  pier  would  be  a  violation  of  the  law  pro- 
hibiting the  construction  of  buildings,  or  whether  it  would  be 
dangerous  in  case  of  fire  without  being  lined  with  wire  netting, 
plastered  with  mortar.  (Const,  of  1846,  §  2,  Art.  10 ;  Laws 
of  1874,  chap.  547,  §  8 ;  Davies'  Laws  of  City  of  K  Y.  488, 
§  84;  id.  880 ;  People  v.  Albertson,  55  N.  Y.  50,  55;  S.  P. 
L.  S.  R.  R.  Co.  V.  Roach,  80  N.  Y.  339 ;  People  v.  Raij- 
mond,  37  id.  428 ;  35  How.  Pr.  173 ;  People  v.  Keder,  29 
Hun,  175 ;  In  re  Kings  Co.  El.  R,  Co,,  105  N.  Y.  97  ;.2  Wash. 
R.  Prop.  [3d  ed.]  6 ;  MaHin  v.  Dry  Dock  Co.,  92  N.  Y.  70 ; 
U.  S.  V.  ArredondOs  t)  Pet.  691.)  The  condition  exacted  by 
the  board  of  examiners  was  unreasonable.     (Code,  §  993; 

2  Kent's  Com.  296;  Dunham  v.  Trustees  of  Roch.y  5  Cow. 
465;  Lynch  v.  Met.  R.  Co.,  90  K  Y.  77 ;  Kent  v.  Q.  Mtn. 
Co.,  78  id.  182;  Tripp  v.  Cook,  26  Wend.  143,  152;  Condie 
V.  Baldwin,  21  N.  Y.  219 ;  Stewart  v.  Morss,  79  id.  629 ;  Beck 
V.  Sheldon,  48  id.  365 ;  Putnam  v.  fftMell,  42  id.  106 ;  Polr 
lock  V.  PoUock,  71  id.  137;  Sickels  v.  Flanagan,  79  id.  224.) 
The  subject-matter  of  this  suit  is  wholly  municipal,  and  the 
law  having  vested  exclusively  in  the  dock  depaiiiment  the 
police  power  of  regulating  the  construction  of  sheds  or  piers 
belonging  to  the  city,  the  fire  department  has  no  jurisdiction 
of  the  subject  and  no  police  power  over  it.  (Consolidation 
Act,  §§  44,  106,  619,  714,  716;  EhrgoU  v.  Mayor,  etc.^ 
96  N.  Y.  264 ;  People  ex  rd.  Ryan  v.  Civil  Service  Boards 
103  id.  357;  41  Hun  287.) 
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William  Z.  Findley  for  respondent.  Tho  fire  department, 
in  the  enforcement  of  the  provisions  of  the  building  laws 
applicable  to  the  city,  does  not  act  as  the  agent  of  the  muni- 
cipal corporation,  and  is  not,  therefore,  estopped  by  anything 
done  in  the  premises  by  any  ofBcer  of  the  city  government. 
{Maximilian  v.  MayoVy  etc-^  C2  N.  Y.  ICO.)  The  office  of 
examiner,  created  by  section  8,  chapter  547,  Laws  of  1874, 
having  been  established  subsequent  to  the  adoption  of  the 
Constitution  of  1840,  i^  not  one  of  those  which,  pursuant  to 
article  10,  section  2  of  the  Constitution,  must  be  tilled  by 
election  by  the  people  or  appointment  by  some  local  authority. 
( Wood  V.  Draper^  15  N.  Y.  522.)  The  powers  and  duties  of 
the  old  fire  wardens  were  transferred  to  tho  "  department  for 
the  survey  and  inspection  of  buildings."  (Laws  of  1862, 
chap.  356,  §  45 ;  Laws  of  1849,  chap.  84,  §§  28,  29 ;  Laws  of 
1850,  chap.  120,  §§  1,  2;  T^ws  of  1871,  chap.  625;  Laws 
of  1874,  chap.  547;  Laws  of  1880,  chap.  521.)  The  board  of 
fire  commissioners  and  their  subordinate,  the  inspector 
of  buildings,  are  successors  of  the  old  fire  wardens.  (Laws  of 
1874,  chap.  547,  §  8 ;  Laws  of  1885,  chap.  456,  §  31.)  The 
imposition  of  the  condition  in  the  erection  of  this  building 
was  within  the  powers  of  the  board  of  examiners,  and  will 
not  be  reviewed  or  set  aside  by  this  court  unless  it  is  shown 
that  the  condition  itself  is  so  clearly  impossible  of  perform- 
ance, or  would  be  so  useless  and  inoperative,  if  carried  out, 
that  the  court  can  say,  as  matter  of  law,  that  the  requirement 
is  an  abuse  of  the  powers  conferred  by  the  statutes.  {In  re 
Wright,  29  Hun,  357 ;  People  v.  Mayor,  etc,,  32  Barb.  102 ; 
BaJcer  v.  Boston,  12  Pick.  184.)  At  the  time  when  the  action 
was  brought  the  respondent  had,  and  still  has,  that  jurisdiction 
over  structures  upon  the  piers,  slips  and  bulk-heads  of  the  city 
which  this  action  asserts.  (Laws  of  1866,  chap.  873 ;  Laws  of 
1871,  chap.  625,  §  24 ;  Laws  of  1874,  chap.  547 ;  Laws  of  1880, 
chap.  521 ;  Laws  of  1881,  chap.  687,  §  1.)  The  approval  of 
specifications  and  plans  by  the  superintendent  of  buildings 
means:  That  as  to  matters  specified  and  provided  for  in 
building  laws,  he  shall  determine  that  the  specifications  and 
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plans  are  in  accordance  with  the  provisions  of  law  ;  and  as  to 
matters  not  specially  provided  for  in  the  law,  shall  exercise 
the  discretion  to  determine  and  decide  the  manner  of  construc- 
tion and  materials  to  be  used  in  the  erection  of  the  buildings. 
(Laws  of  1871,  chap.  625,  §  24;  Laws  of  1886,  chap.  456, 
§  24;  Laws  of  1874,  chap.  547,  §8;  Laws  of  1881,  chap. 
687,  §  1 ;  Laws  of  1882,  chap.  410 ;  Laws  of  1884,  chap.  517.) 

Earl,  J.  The  defendant,  a  foreign  corporation,  leased 
from  the  city  of  New  York  for  a  term  of  years  the  pier  at 
the  foot  of  West  Twenty-fiftb  street,  and  on  the  11th  day  of 
October,  1881,  tiled  in  the  office  of  the  bureau  of  inspection 
of  buildings,  in  the  fire  department  of  the  city,  plans  and 
specifications  for  the  erection  of  a  wooden  shed  upon  that 
pier,  and  made  application  for  a  permit  to  erect  the  same. 
Tiie  application  was  put  before  the  board  of  examiners  cre- 
ated by  section  8  of  chapter  547  of  the  Laws  of  1874,  and  was 
granted  upon  certain  conditions,  among  which  was  one  that 
the  interior  of  the  building  should  be  covered  with  iron  wire 
netting  plastered  with  mortar.  The  defendant  erected,  and 
is  now  occupying  the  building,  but  without  complying  with 
the  condition  mentioned. 

This  action  was  brought  to  recover  the  penalty  imposed  by 
section  32  of  chapter  625  of  the  Laws  of  1871,  and  also  to 
restrain  the  defendant  from  further  occupying  and  using  the 
building  until  the  requirements  of  the  permit  for  its  erection 
shall  be  complied  with.  The  action  was  tried  at  an  equity 
term  of  the  court  and  judgment  was  rendered  in  favor  of  the 
plaintiff.  This  appeal  is  from  the  affirmance  of  that  judgment 
at  the  General  Term. 

The  judgment  is  assailed  upon  four  grounds  which  we  will 
examine  separately :  (1.)  It  is  claimed  that  the  fire  depart- 
ment had  no  jurisdiction  whatever  over  this  building  upon 
the  pier,  but  that  its  plan  and  structure  were  exclusively 
under  the  jurisdiction  and  subject  to  the  control  of  the  dock 
department;  and  to  solve  the  question  thus  raised  we  are 
required  to  examine  various  statutes  applicable  to  the  city  of 
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New  York.  In  the  act  "  to  reduce  general  laws  relating  par- 
ticularly to  the  city  of  New  York  into  one  act,"  passed 
April  9, 1813,  many  regulations  were  made  for  the  prevention 
of  fireSj  and  the  common  council  was  authorized  to  pass 
ordinances  for  that  purpose.  In  pursuance  of  the  power  thus 
conferred,  the  common  council  passed  ordinances  providing 
for  the  appointment  of  fire  wardens  charged  with  the  duty 
and  clothed  with  the  power  to  examine  buildings  and  other 
structures  and  combustible  materials,  and  to  enforce  the  regu- 
lations contained  in  statutes  and  ordinances  for  the  prevention 
of  fires.  The  powers  and  duties  of  fire  wardens  were  trans- 
ferred to  the  captains  of  police  by  the  act  (chap.  315  of  the 
Laws  of  1844),  and  were  conferred  upon  the  assistant  engi- 
neers of  the  tire  department  by  section  28  of  the  act  (chap.  84 
of  the  Laws  of  1849).  By  the  act  (Chap.  120  of  the  Laws 
of  1850)  provision  was  made  for  the  appointment  of  twelve 
fire  wardens,  who  were  to  possess  the  powers  and  discharge 
the  duties  which  had  previously  been  devolved  upon  tlie 
assistant  engineers.  Under  the  acts  (Chap.  470  of  the  Laws 
of  I860,  and  chap.  356  of  the  Laws  of  .1862)  extensive  and 
minute  provisions  were  made  for  the  inspection  of  buildings 
and  for  protection  against  fires,  and  there  can  be  no  question 
that  down  to  the  year  1866  all  the  laws  enacted  for  the  inspec- 
tion of  buildings  and  for  protection  against  fires  in  the  city 
of  New  York  were,  by  their  general  terms,  just  as  applicable 
to  buildings  upon  wharves  and  piers  as  to  other  buildings, 
and  for  precisely  the  same  reasons.  In  the  latter  year  an 
act  (Chap.  873)  was  passed  "  to  amend  and  reduce  to  one  act 
the  several  acts  relating  to  buildings,  and  the  keeping  and 
charge  of  combustible  materials  in  the  city  of  New  York,"  in 
section  27  of  which  it  was  specially  provided  "  that  all  steam- 
boat and  ferry-houses,  or  otiier  structures  upon  or  adjoining 
any  pier,  slip  or  bulk-head  in  said  city,  may  and  shall  be 
constructed  in  such  manner  as  said  superintendent  (of  build- 
ings), shall  determine  and  designate  under  his  certificate,  first, 
to  be  obtained  therefor."  This  provision  plainly  applied,  not 
only  to  stnictures  upon  private  wharves  and  piers,  but  also  to 
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structures  upon  the  wharves  and  piers  owned  by  the  city.  In 
1871  another  general  building  act  (Chap.  625),  was  passed,  and 
in  section  2-1  it  was  again  especially  provided  that  "  all  steam- 
boat and  ferry-houses  or  other  structures  upon  or  adjoining 
any  pier,  slip  or  bulk-head  in  said  city  shall  not  be  constructed, 
except  in  such  manner  and  of  such  materials  as  said  superin- 
tendent of  buildings  shall  determine  and  designate,  under  his 
certificate,  first  to  be  obtained  therefor."  Prior  to  the  year 
1871,  there  had,  by  law,  been  created  in  the  city  of  New  York, 
a  fire  department,  and  a  department  of  buildings,  and  the 
chief  oflicer  of  the  latter  department  was  styled  superinten- 
dent of  buildings.  The  act  of  1871  was  amended  in  1874,  by 
chapter  517  of  that  year,  and  section  8  of  the  latter  act 
amended  section  31  of  the  former  act  so  as  to  make  it  read  as 
follows :  "  The  department  of  buildings,  named  under  this  act, 
shall  have  full  power  in  passing  upon  any  question  relative  to 
the  mode,  manner  of  construction  or  materials  to  be  used  in 
the  erection,  alteration  or  repair  of  any  building  in  the  city 
of  New  York,  where  the  same  is  not  specially  provided  for 
herein,  to  make  the  same  conform  to  the  true  intent,  meaning 
and  spirit  of  the  several  provisions  hereof;  and  shall,  also, 
have  discretionary  power  upon  application  therefor,  to  modify 
or  vary  any  of  the  several  provisions  of  this  act,  to  meet  the 
requirements  of  special  cases  where  the  same  do  not  conflict 
with  the  public  safety  and  public  good,  so  that  substantial 
justice  may  be  done ;  but  no  such  discretion  shall  be  permitted, 
except  a  record  of  the  same  shall  be  kept  by  said  department, 
and  a  certificate  be  first  issued  to  the  party  applying  for  the 
same;  such  certificate  shall  be  passed  upon  previously  by  a 
board  of  examiners,  consisting  of  the  superintendent  of  build- 
ings, a  member  of  the  examining  committee  of  New  York 
Chapter  of  the  American  Institute  of  Architects,  one  of  the 
ex-presidents  of  the  New  York  Board  of  Underwriters,  and 
two  members  of  the  Mechanics  and  Traders'  Exchange  of 
said  city,  one  of  the  latter  of  whom  shall  be  a  master  carpen- 
ter, and  one  a  master  mason,  all  of  whom,  except  said  super- 
intendent, shall  be  selected  by  their  respective  organizations^ 
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and  80  certified  by  the  proper  officers  to  the  said  superinten- 
dent. *  *  *  The  members  of  said  board,  excepting  said 
superintendent,  shall  each  be  entitled  to  and  shall  receive  ten 
dollars  for  each  attendance  at  a  meeting  of  said  board,  *  *  « 
but  in  no  case  shall  they  be  entitled  to  receive  compensation 
for  more  than  two  meeting  in  any  one  month.  And  provided, 
further  that  no  permit  for  the  erection  of  any  structure  on 
any  wharf,  pier  or  bulk-head,  shall  be  issued  by  the  superin- 
tendent of  buildings,  except  by  and  with  the  approval  of  the 
said  board  of  examiners."  While  the  legislature  was  thus 
dealing  with  the  act  of  1871,  and  amending  several  sections 
thereof,  it  did  not  touch  the  provision  thereof  above  quoted, 
but,  by  the  last  clause  of  section  8,  simply  placed  a  limitation 
upon  the  jurisdiction  of  the  superintendent  of  buildings  i:i 
granting  permits  for  the  erection  of  structures  upon  wharves, 
piers  and  bulk-heads,  and  that  limitation  clearly  applied  to 
wharves,  piers  and  bulk-heads  owned  by  the  city,  as  well  as  to 
those  owned  by  individuals. 

Tlie  next  legislative  act  upon  this  subject  is  chapter  521,  of 
the  Laws  of  1880,  which  abolished  the  department  of  build- 
ings and  the  office  of  superintendent  of  buildings ;  created  the 
bureau  of  inspection  of  buildings  as  a  branch  of  the  fire 
department,  with  an  inspector  of  buildings  at  its  head,  and 
conferred  upon  the  fire  department  and  the  inspector  all  the 
powers  that  had  theretofore  belonged  to  the  department  and 
the  superintendent  of  buildings,  respectively ;  and  thus  that 
department,  and  the  inspector  also,  became  possessed  of  all 
the  powers  which,  at  a  still  earlier  date,  had  been  exercised  by 
the  fire  wardens. 

Section  30  of  the  act  of  1871  required  that  before  the 
erection,  construction,  alteration  or  repair  of  any  building  in 
tlie  city  should  be  commenced,  the  owner,  architect  or  builder 
should  notify  the  superintendent  of  buildings,  and  submit  to 
him  a  detailed  statement  of  the  specifications  and  plans,  and 
that  the  erection,  construction,  alteration  or  repairs  of  the 
building  should  not  be  commenced  or  proceeded  with  until 
the  specifications  and  plans  should  have  been  approved  by  the 


574    N.  Y.  Fire  Department  v.  Atlas  Steamship  Co.  [Oct., 
Opinion  of  the  Oourt,  per  Earl,  J. 

superintendent.  That  section  was  amended  by  chapter  687 
of  the  Laws  of  1881,  among  other  things,  by  substituting  the 
fire  department  and  inspector  of  buildings  in  the  place  of 
the  superintendent  of  buildings. 

In  the  consolidation  act  (chap.  410  of  the  Laws  of  1882, 
§  495)  the  provision  as  con  tamed  in  the  acts  of  1866  and 
1871,  above  quoted,  was  continued,  and  the  last  clause  of 
section  8  of  the  act  of  1874,  above  quoted,  was  also  continued 
as  the  last  clause  of  section  604.  In  1885,  after  judgment  in 
this  action,  several  sections  of  the  consolidation  act  were 
amended,  and  among  those  amended  was  section  504,  but  the 
last  clause  as  it  before  existed  was  continued.  These  statutes, 
it  seems  to  us,  clearly  indicate  the  legislative  purpose. 

The  executive  officers  of  the  fire  department,  under  what- 
ever name  it  existed,  were,  at  all  times,  required  to  be  men 
of  technical  skill  and  knowledge,  and  to  them  was  committed 
the  protection  of  the  city  against  fires.  In  the  language  of 
the  statute,  no  buildings  or  structures  within  the  fire  limits 
were  excepted  from  their  jurisdiction,  and  since  1866,  by 
express  provision,  all  structures  upon  all  wharves  and  piers 
were  subjected  to  their  regulation  and  control,  like  the  other 
buildings  in  the  city ;  and  the  contention  of  the  defendant 
rests  wholly  upon  the  statute  to  which  attention  must  now 
be  called. 

In  1870,  by  chapter  137,  the  legislature  adopted  a  new 
charter  for  the  city,  which  provided  that  the  city  govern- 
ment should  consist  of  several  co-ordinate  departments. 
Among  them  were  the  department  of  docks,  the  fire  depart- 
ment and  the  department  of  buildings.  The  powers  of  these 
departments  were  not  particularly  defined,  but  they  were  left 
to  the  operation  of  existing  laws.  The  charter  act  of  1870 
was  amended  by  chapter  574  of  the  Laws  of  1871,  and  the 
powers  of  the  dock  department  were  defined  and  greatly 
enlarged.  By  an  amendment  of  section  99  of  the  former  act 
it  was  provided  as  follows :  "  The  department  of  docks  in  the 
city  of  New  York  shall  have  exclusive  charge  and  control, 
subject  in  the  particulars  hereinafter  mentioned  to  the  com- 
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missioners  of  the  sinking  fund  of  said  city,  of  all  the  wharf 
property  belonging  to  the  corporation  of  the  city  of  New 
York,  including  all  the  wharves,  piers,  bulk-heads  and  struc- 
tures thereon,  and  waters  adjacent  thereto,  and  all  the  slips, 
basins,  docks,  water-fronts,  land  under  water,  and  structures 
thereon,  and  the  appurtenances,  easements,  uses,  reversions 
and  rights  belonging  thereto,  which  are  now  owned  or  pos- 
sessed by  the  said  corporation,  or  to  which  said  corporation  is 
or  may  become  entitled,  or  which  said  corporation  may  acquire 
under  the  provisions  hereof,  or  otherwise ;  and  said  department 
shall  have  exclusive  charge  and  control  of  the  repairing,  build- 
ing, rebuilding,  maintaining,  altering,  strengthening,  leasing 
and  protecting  said  property,  and  every  part  thereof,  and  of  all 
the  cleaning,  dredging  and  deepening  necessary  in  and  about 
the  same.  Said  department  is  also  hereby  invested  with  the 
exclusive  government  and  regulation  of  all  wharves,  piers, 
bulk-heads  and  structures  thereon,  and  waters  adjacent  thereto, 
and  all  the  basins,  slips  and  docks,  with  the  land  under  water 
in  said  city  not  owned  by  said  corporation.  The  duties  and 
powers  heretofore  performed  and  exercised  by  any  officer, 
department  or  bureau  of  the  said  corporation  in  and  about 
all  or  any  part  of  the  said  property,  are  hereby  transferred  to 
and  vested  exclusively  in  the  said  department;  but  this 
provision  shall  not  aflfect  the  aforesaid  powers  of  the  com- 
missioners of  the  sinking  fund."  Here  is  certainly  very  broad 
and  sweeping  language,  and,  standing  alone,  it  would  be 
sufficient  to  uphold  the  contention  of  the  defendant.  But 
what  was  the  apparent  object  of  the  law-makers?  They 
were  not  legislating  in  reference*  to  the  protection  of  the 
city  against  fires,  and  probably  did  not  have  that  matter  in 
mind.  It  is  not  to  be  supposed  that  they  meant,  for  the 
first  time  in  the  history  of  the  city,  to  remove  structures 
upon  wharves  and  piers  entirely  out  of  the  operation  of  the 
building  and  fire  laws  applicable  to  the  city  and  from  the 
protection  of  the  skilled  officers  who  had  charge  of  the  execu- 
tion of  those  laws.  What  reason  could  there  be  for  exempting 
such  structures  from  the  operation  of  those  laws  while  every 


576     N.  Y.  FiBB  Dbpabtment  v.  Atlas  SrEAMiiUip  Co.  [Oct., 

Opinion  of  the  Court,  per  Eabl,  J 

other  structure  in  the  city  remained  subject  to  them  ?  The 
language  is  satisfied  by  construing  it  to  give  to  the  depart- 
ment the  exclusive  charge  and  control  of  the  wharves  and 
piere  belonging  to  the  city  and  the  structures  thereon  and  of 
the  repairing,  building,  maintaining  and  leasing,  governing 
and  regulating  the  same,  such  as  a  private  owner  would  have 
of  any  structures  owned  by  him  in  the  city.  There  is  cer- 
tainly nothing  in  the  language  which  obliges  us  to  construe  it 
as  giving  the  department  the  exclusive  power  to  determine 
and  approve  the  plans  and  specifications  for  such  structures 
and  tlius  to  override  the  building  and  fire  laws  framed  with 
great  care  for  the  protection  of  the  city.  This  is  made  more 
clear,  and  we  may  say  with  propriety  entirely  clear,  when  we 
see  that  the  same  legislature,  at  the  same  time,  had  under  con- 
sideration the  amendment  of  the  building  laws,  which  was 
accomplished  only  two  days  later,  by  the  act  chapter  625  above 
referred  to,  in  section  24  of  which  the  structures  upon  wharves 
and  piers  were  by  the  language,  which  we  have  heretofore 
quoted,  expressly  placed  under  the  jurisdiction  of  the  super- 
intendent of  buildings.  And  still  further  confirmation  is  given 
to  these  views  by  the  still  further  legislation  above  referred  to 
when  the  matter  of  the  protection  of  the  city  against  fires  was 
expressly  the  subject  of  consideration  and  of  legislation.  The 
provision  above  quoted,  giving  the  dock  department  the 
exclusive  charge  and  control,  is  also  found  in  the  consolidation 
act  of  1882,  which  also  contains  the  special  provision  above 
quoted  giving  the  fire  department  the  jurisdiction  of  struc- 
tures upon  wharves  and  piers.  All  these  various  statutes 
should  be  so  constraed,  if  possible,  that  they  will  harmonize 
and  stand  together  and  so  as  not  to  bring  them  into  conflict 
with  each  other,  and  this  can  be  done  by  subjecting  the  struc- 
tures upon  the  wharves  and  piers  of  the  city  to  the  building 
laws  of  the  city  and  to  the  jurisdiction  of  the  oflScers  who 
have  charge  of  the  execution  of  such  laws.  The  only  other 
alternative  is  to  hold  that  the  structures  upon  wharves  and 
piers  belonging  to  the  city,  although  erected  by  private  indi- 
yiduals,  are  not  included  in  the  sweeping  and  explicit  language 
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of  the  building  acts,  and  this  we  cannot  do  without  doing 
violence  to  the  language  used  and  to  the  policy  upon  which 
we  believe  all  the  legislation  was  based.  The  main  conten- 
tion of  the  defendant  upon  this  appeal  must  therefore  fail. 

(2.)  The  defendant,  by  its  lease  of  the  pier  from  the  dock 
department,  was  not  authorized  to  violate  the  building  laws 
applicable  to  the  city.  -No  department  or  oflBcei  of  the  city 
government  could  enter  into  a  valid  stipulation  with  the 
defendant  by  which  it  would  be  authorized  to  violate  any  law 
enacted  for  the  public  safety.  Therefore,  whether  the  plaintiflE 
acts  independently  as  a  distinct  entity  with  corporate  powers 
within  the  doctrine  of  Maximilian  v.  Mayo7\  etc.  ( 62  N.  T.  160), 
or  whether  it  acts  as  an  agency  of  the  city,  representing  it,  it 
is  not,  as  contended  by  the  defendant,  estopped  from  claiming 
against  the  defendant  obedience  to  the  building  laws,  and  all 
orders  and  regulations  lawfully  made  in  pursuance  thereof. 
If  the  dock  department  made  an  illegal  lease  to  the  defendant, 
it  may  surrender  the  pier  and  refuse  thereafter  to  pay  rent. 
But  while  it  retains  the  pier  it  must  comply  with  the  law  and 
pay  rent. 

(3.)  It  is  contended,  on  behalf  of  the  defendant,  that  section 
8  of  chapter  547  of  the  Laws  of  1874,  so  far  as  it  constitutes 
the  board  of  examiners,  is  invalid  as  in  conflict  with  section  2 
of  article  10  of  the  Constitution.  The  members  of  that  board, 
excepting  the  superintendent  of  buildings,  are  not  required  to 
be  elected  by  the  electors  of  the  city  or  of  any  division  thereof, 
nor  are  they  required  to  be  appointed  by  any  of  the  city 
authorities,  and  hence,  if  they  were  city  officei's,  there  might 
be  some  ground  for  the  contention  of  the  defendant.  But 
they  are  in  no  sense  city  officers.  They  receive  no  salary, 
take  no  oath  of  office  and  have  no  tenure  or  term  of  office. 
Aside  from  the  superintendent,  no  one  of  the  examiners  can 
at  any  time  be  said  to  be  in  office  or  to  hold  any  office.  These 
examiners  are  not  permanent  for  any  time.  They  can  only 
act  when  they  have  been  designated  in  the  mode  pointed  out 
in  the  section,  and  may  be  changed  at  any  meeting  of  the 
hoard.  They  are  mere  experts  employed  on  behalf  of  the 
SioKBLS  —Vol.  LXI,       73 
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city  as  an  architect  or  skilled  foreman  or  boss  mason  or  boss 
cai-penter  might  be  employed,  and  they  have  no  official 
characteristics.  But  if  they  could  be  called  officers,  their 
offices  were  created  subsequently  to  the  adoption  of  the 
Constitution,  and  hence  they  do  not  come  within  its  purview. 
(  Woody.  Draper,  16  N.  Y.  632 ;  People  v.  Palmer,  62  id.  83.) 
We  do  not  find  that,  prior  to  1846,  there  were  any  city  officers 
with  the  powers  or  even  substantial  functions  devolved  upon 
these  examiners 

(4.)  We  cannot  say  that  it  was  impossible  for  the  defendant 
to  comply  with  the  requirement  of  the  examiners  that  the 
interior  of  the  building  should  be  covered  with  iron  netting 
and  plastered  with  mortar.  The  findings  of  the  trial  judge, 
supported  by  some  evidence,  conclude  us.  The  examiners  had 
jurisdiction  of  the  matter,  and  their  determination  cannot 
be  reviewed  by  the  courts,  even  if  their  requirement  was 
unreasonable,  so  long  as  it  was  not  wholly  impracticable. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs. 

All  concur,  except  Peokham,  J.,  who  dissents  upon  the 
ground  that  the  subject  was  under  the  exclusive  jurisdiction 
of  the  dock  department. 

Judgment  affirmed. 
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John  E.  Furman,  Appellant,  v.  The  Union  Pacific  Rail- 
road Company,  Respondent. 

The  -aw  allows  of  no  excuse  to  a  common  carrier  for  a  wrong  delivery 
of  goods  entrusted  to  him  for  transportation,  except  the  fault  of  the 
shipper  himself;  and  where  there  is  any  doubt,  which  may  be  determ- 
ined by  documentary  evidence,  its  production  should  be  required. 

It  is  the  duty  of  a  carrier,  at  common  law  as  well  as  under  the  factors* 
act  of  this  State,  to  ascertain  whether  a  bill  of  lading  was  delivered 
to  the  shipper,  and  if  so.  to  retain  the  property  until  demanded  by  one 
claiming  under  that  title,  and  to  deliver  in  accordance  with  it;  if 
delivery  is  made  without  it  he  runs  the  risk  of  showing  a  delivery  in 
accordance  with  its  instructions. 

Plaintiff's  assignees  delivered  to  the  B.  S.  P.  Co.,  at  Norfolk,  Va.,  100  bags 
of  peanuts,  marked  '*  Y,"  for  shipment  to  Denver,  receiving  a  bill  of 
lading,  in  which,  after  specifying  the  property,  the  weight  and  freight, 
was  the  following:  "  Marked  Y,  order  notify  Zucca  Bros."  In  the 
course  of  transportation  the  peanuts  were  delivered  to  defendant.  It 
received  no  bill  of  lading  or  copy  thereof  from  the  preceding  carrier 
and  it  was  not  notified  that  any  had  been  issued.  It  received  a  "  transfer 
sheet "  which  contained  this  entry:  "  Consignee  '  Y,'  Hup  Zucca  Bros." 
The  same  entry  was  made  in  the  way-bill  made  up  by  defendant's 
agents  at  the  forwarding  station,  but  under  a  column  therein  headed 
•'consignee  and  destination,"  the  destination  but  no  consignee  was 
given.  Defendant  received  no  other  notification  as  to  the  ownership 
or  disposition  of  the  goods.  It  delivered  them  at  Denver  to  Zucca  Bros. , 
without  the  production  or  surrender  of  the  bill  of  lading.     That  firm 

.  had  no  title  to  or  interest  in  the  goods  and  had  refused  to  pay  a  draft 
drawn  upon  them  by  the  shippers,  forwarded  for  collection,  which  was 
attached  to  the  bill  of  lading;  these  papers  had,  in  consequence,  been 
returned  to  the  shippers.  Held,  that  defendant,  upon  failure  to  deliver 
to  plaintiff  on  demand,  became  liable  for  a  conversion  of  the  goods; 
that  the  use  of  the  word  "  notify  "  in  the  bill  of  lading  showed  that 
Zucca  Bros.,  were  not  intended  as  the  consignees,  and  as  none  were 
named,  no  delivery  could  be  safely  made  without  production  of  the 
bill. 

It  seems  that  a  carrier  receiving  goods  from  another  carrier  is  not  justified 
in  a  delivery  to  the  wrong  person  without  a  bill  of  ladmg.  where 
one  was  made,  although  the  delivery  was  in  accordance  with  the  papers 
received  from  the  preceding  carrier  in  which  a  different  consignee  is 
named  from  the  one  named  in  the  bill. 

<Argued  June  16,  1887;  decided  October  4,  1887.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  the  first  Monday 
of  January,  1885,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

This  action  was  for  the  alleged  conversion  of  one  hundred 
bags  of  peanuts. 

The  material  facts  are  stated  in  the  opinion. 

Robert  L,  Harrison^  for  appellant.  The  contract  with  the 
Baltimore  Steam  Packet  Company  (the  first  carrier),  con- 
tained in  and  evidenced  by  the  receipt  or  bill  of  lading,  bound 
each  and  every  one  of  the  connecting  carriers  who  accepted 
the  goods  and  transported  them  over  its  line.  {^Maghee  v. 
a  cfe  A.  R.  R.  Co.,  45  N.  Y.,  514;  JBabcock  v.  £.  S.  cfe 
M.  S.  R.  Co,,  49  id.  497;  HaLUday  v.  SL  Z.,  K  C  <&  N. 
R.  R.  Co.,  74  Mo.  159.)  The  terms  of  the  bill  of  lading  did 
not  justify  the  delivery  of  the  goods  to  Zucca  Brothers  with- 
out production  and  surrender  ot  the  bill  of  lading.  {B^k  of 
Com.  V.  Bissell,  72  N.  Y  615  ;  B'k  of  Peoria  v.  N.  R.  R. 
Co.,  58  N.  H.  203 ;  The  Thames,  14  Wall.  98 ;  Joalyn  v. 
Or.  T.  R.  Co.,  51  Vt.  92.)  The  defendant  was  bound  to 
deliver  the  goods  in  accordance  with  a  bill  of  lading,  and  a 
failure  to  do  so  worked  a  conversion.  (Hutchinson  on  Car- 
riers, 102;  WiUard  v.  Bridge,  4  Barb.  361;  QuiZlaume  v. 
Gen.  Trans.  Co.,  100  N.  Y.  501.)  No  variance  of  the  con- 
tract made  by  any  intermediate  carrier  without  the  consent  of 
the  shipper  would  be  binding  upon  him,  and  the  shipper 
would  not  be  liable  for  the  negligence  of  any  intermediate 
carrier  in  direct  contravention  of  his  contract.  {C,  II.  &  D. 
R.  R.  Go.  v.  Spratt,  2  Duv.  4.)  The  defendant  was  charged 
with  knowledge  of  the  contents  of  the  bill  of  lading.  {City 
S'k  V.  R.y  W  (&  O.R,  R.  Co.,  44  N.  Y.  136 ;  Howard  v. 
Shspard,  9  M.  Qr.  &  S.  296 ;  Tyndale  v.  Taylor,  4  Ellis  ife 
K.  219 ;  ColgaU  v.  Penn.  Co.,  102  N.  Y.  120.)  The  law 
eaacts  of  fhB  earner  absolutely  that  the  person  to  whom  the 
delivery  is  made  is  the    party  rightfully  entitled  to  the 
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goods,  and  puts  upon  liiui  the  entire  risk  of  mistakes  in  this 
respect,  no  matter  from  what  cause  occasioned.  (Hutchinson 
on  Carriers,  §  344.) 

George  H.  Adams  for  respondent.  By  the  terms  of  the 
bill  of  lading  the  consignees,  Zucca  Brothers,  were  the  pre- 
sumptive owners  of  the  goods,  and  the  delivery  of  the  goods 
by  the  defendant  to  Zucca  Brothers  released  and  discharged 
it  from  any  further  obligations  on  account  of  the  bill  of  lading. 
(Hutch,  on  Car.  101 ;  Sweet  v.  Barney^  33  N.  Y.  335,  337 ; 
Green  v.  Cla/rJc^  13  Barb.  57,  62;  Lawrence  v.  Mintum^ 
17  How.  [U.  S.],  100.) 

Peoeham,  J.  The  following  facts  were  proved  or  agreed 
upon  on  the  trial :  On  the  25th  of  February,  1880,  the  assignors 
of  the  plaintiff,  being  partners,  did,  at  the  city  of  Norfolk, 
Virginia,  deliver  to  the  Baltimore  Steam  Packet  Company, 
for  shipment  to  Denver,  Colorado,  10,460  pounds  of  peanuts 
contained  in  100  bags  and  marked  "  T  ",  and  that  company 
then  delivered  to  plaintiffs  a  receipt  therefor,  of  which  the 
material  part  is  as  follows  : 

"  The  Baltimore  Steam  Packet  Company,  R.  L.  Spoor,  Gen- 
eral Freight  Agent,  Baltimore  Steam  Packet  Company. 

"  Norfolk,  February  25,  1880 
"  Received  of  "Weller  &  Co.  one  hundred  (100)  bags  peanuts. 
"  Weight,  10,460  lbs.     Shipper's  weight. 
'^Frt.  to  Denver,  Col.,  $3.14  per  100  lbs.,  marked  Y— 

order  notify  Zucca  Bros,  to  be  transported  to  Denver,  Col.,  he 

or  they  paying  freight  for  the  same,  etc." 

In  the  course  of  transportation  to  Denver,  the  peanuts 
were  transported  to  the  Missouri  State  line,  where  they  were 
received  by  the  defendant,  a  duly  incorporated  railroad  com- 
pany, on  the  6th  day  of  March,  1880.  It  did  not  receive 
any  bill  of  lading,  or  copy  thereof,  with  the  peanuts  from  the 
preceding  carrier,  but  it  received  them  from  a  railway  cor- 
poration known  as  the  Hannibal  and  St.  Joseph  Kailroad 
Company,  and  for  the  purpose  of  transporting  said  goods  over 
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the  line  of  defendant's  railroad  to  their  destination  at  Denver ; 
at  the  same  time,  and,  together  with  the  delivery  of  the 
goods  to  the  defendant  by  the  Hannibal  and  St.  Joseph  Rail- 
road Company,  the  latter  company  delivered  to  the  defendant 
a  paper  writing,  known  as  a  transfer  sheet,  of  which  the  fol- 
lowing is  a  copy : 

'^  Hannibal  and  St.  Joseph  Transfer  Sheet, 
K'sCmr,  3/6,  1880. 

Consignee  "Y,"  order  Hup,  Zacca  Bros., 

Denver  Col. 

8.  No.  662.  From  Chic.  Date  3/4  W.  B.  1,205,  car  2,803. 

100  bags  P'nuts. 

Weight.         Charges. 
All  single  sacks,  good  many  with  holes 

in,  etc.,  wasting 

Back  charges 


Weight. 
10,460 


Consignor,  Union  Line, 

Bait." 


$63  81 
82  63 


$146  44 


A  way  bill  or  manifest  was  made  by  the  agents  of  defend- 
ant at  the  forwarding  station  of  defendant  and  sent  to  the 
receiving  station,  either  by  mail  or  accompanying  the  freight ; 
it  is  usually  made  up  either  from  the  shipping  bills  furnished 
by  the  shipper,  when  shipments  originate  at  points  on  the 
Union  Pacific  Railway,  or  from  transfer  sheets,  when  freight 
is  received  from  connecting  lines.  The  way  bill  made  up 
and  relatiug  to  this  particular  matter,  together  with  entries 
relating  to  other  shipments,  is  as  follows,  viz : 
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Excepting  the  transfer  sheet  the  defendant  received 
from  the  Hannibal  and  St.  Joseph  Railroad  Company  no 
writing  or  bill  of  lading  or  notification  as  to  the  ownership 
or  disposition  of  the  goods.  The  peanuts  were  delivered  to 
Zucca  Brothers,  upon  their  order,  without  the  production 
or  surrender  of  the  bill  of  lading  for  the  same,  and  subee- 
quently  "Weller  &  Co.  demanded  them  of  defendant,  or  their 
value,  and  defendant  declined  to  deliver  them  or  to  pay 
their  value. 

The  defendant  at  no  time  prior  to  the  delivery  of  the  goods 
to  Zucca  Brothers  had  actual  notice  of  the  delivery  of  the 
receipt  to  "Weller  &  Co.,  at  Norfolk,  or  of  the  contents  of 
said  receipt,  or  that  the  said  receipt  was  held  or  possessed  by 
any  one,  and  at  no  time  prior  to  such  delivery  had  it  actual 
notice  or  knowledge  of  any  right  or  interest  or  ownership  in 
the  goods,  or  of  their  intended  disposition,  other  than  as  they 
were  notifaed  or  had  knowledge  from  the  transfer  sheet  received 
from  the  Hannibal  and  St.  Joseph  Railroad  Company. 

The  parties  also  stipulated,  as  facts  in  the  case,  that  imme> 
diately  upon  the  shipment  of  the  merchandise  by  the  firm  of 
Weller  &  Co.  they  drew  a  draft  upon  Zucca  Brothers  for  the 
value  of  the  shipment,  and  attached  the  same  to  the  receipt 
or  bill  of  lading  indorsed  by  Weller  &  Co.,  as  security  for 
the  same.  Weller  &  Co.  then  procured  the  draft  to  be  dis- 
counted in  Norfolk,  and,  with  the  bill  of  lading  attached,  it 
was  forwarded  by  the  bank  in  Norfolk  to  their  correspondent 
in  Denver  for  collection.  It  was  not  paid,  and  thereupon 
Weller  &  Co.  repaid  the  amount  thereof  to  the  bank,  and 
received  it  and  the  bill  of  lading  back. 

It  was  also  stipulated  that  no  evidence  was  offered  tending 
to  prove  that  the  defendant  or  the  original  or  any  carrier  of 
the  merchandise  had  any  knowledge  or  notice  of  the  transac- 
tions of  Weller  &  Co.  in  relation  to  the  draft,  its  discount  or 
the  disposition  made  by  them  of  the  receipt  or  bill  of  lading, 
or  any  of  the  facts  in  relation  to  the  bill  of  lading  herein- 
before set  forth  under  the  stipulation. 

The  plaintiff,  as  assignee,  brought  this  action  to  recover  of 
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the  defendant  the  value  of  the  peanuts  as  for  a  conversion 
thereof,  upon  the  theory  that  defendant  had  made  an  illegal 
delivery  of  the  goods  to  Zucca  Brothers  without  the  production 
of  the  bill  of  lading.  He  recovered  at  the  Circuit  but  the 
judgment  was  reversed  at  the  General  Term,  and  a  new  trial 
ordered,  and  the  plaintiff  appealed  from  that  order  to  this  court. 

The  question  to  be  decided  here  depends  upon  what  are  the 
duties  of  a  common  carrier  regarding  the  delivery  of  goods 
which  he  has  undertaken  to  transport ;  and,  also,  what  is  the 
proper  construction  of  the  bill  of  lading. 

It  has  been  stated  that  too  great  caution  cannot  be  exer- 
cised by  the  carrier  in  respect  to  the  right  of  the  person  to 
whom  delivery  is  made.  No  obligation  of  the  carrier  is  more 
rigorously  enforced  than  that  which  requires  delivery  to  the 
proper  person,  and  the  law  will  allow,  in  fact,  of  no  excuse 
for  a  wrong  delivery,  except  the  fault  of  the  shipper  himself, 
and  when  there  is  any  doubt,  and  it  can  be  determined  by 
documentary  evidence,  its  production  should  be  required. 
(Hutchinson  on  Carriers,  130 ;  Angell  on  Carriers  [6th  ed.], 
324.)  Bills  of  lading  are  now  quite  as  universally  issued  by 
carriers  by  land  as  by  water.  In  this  case  the  first  carrier 
was  by  water,  and  such  carrier  did  actually  issue  a  bill  of  lad- 
ing, a  copy  of  the  material  portion  of  which  has  already  been 
given.  And  it  has  been  stated  too  that  it  is  the  duty  of  a 
carrier  to  ascertain  whether  a  bill  of  lading  was  delivered  to 
the  shipper,  and  if  so,  he  should  retain  the  property  until 
demanded  by  one  claiming  under  that  title.  {City  Bank 
V.  jB.,  W.  cfe  O.  R.  R.  Co.,  44  N.  T.  136 ;  Howard  v.  Shep- 
ard,  0.  B.  9  M.  Gr.  &  Scott,  297 ;  TindaU  v.  Taylor,  4  EL 
&  Bl.  219.) 

This  defendant  received  from  its  immediate  predecessor 
goods  marked  "T"  Denver,  Colorado.  The  address  upon 
the  goods  themselves,  therefore,  gave  no  notice  as  to  whom 
the  consignee  was.  There  was  a  mere  mark  of  identification 
upon  them,  together  with  a  statement  of  their  destination  as 
Denver,  Colorado.  Sometliing  further  was  necessary  in  order 
to  determine  to  whom  delivery  should  be  made.  The  only 
SioKBi.8  — Vol.  LXI.        74 
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other  source  of  information  then  in  the  possession  of  the 
defendant  at  Denver  was  the  transfer  sheet  which  it  had 
received  from  the  preceding  carrier,  which  contained  the 
statement  above  quoted.  By  the  transfer  sheet  it  was  stated 
"  Consignee  '  Y,'  order  Hup.  Zucca  Bros.,  Denver,  Col." 
The  word  "  notify  "  in  the  original  bill  of  lading  had  become 
"  Hup."  in  the  transfer  sheet.  Whose  fault  it  was  does  not 
appear,  but,  from  facts  in  the  case,  it  can  be  said  that  it  was 
not  that  of  the  defendant,  nor  of  the  plaintiff's  assignors,  for 
it  occurred  before  the  goods  came  to  the  defendant,  and  it  was 
in  papers  which  plaintiff's  assignors  had  nothing  to  do  with. 
It  may  be  noticed,  however,  that  in  defendant's  way-bill,  which 
was  made  from  the  transfer  sheet  in  the  column  headed 
"  Consignee  and  Destination,"  no  consignee  is  mentioned.  It  is 
simply  "  Den.  100  bags  P.  Nuts.  Holes  in  same,  cts.  wasting." 
This  is  some  evidence  that  it  did  not  regard  Zucca  Brothers 
under  the  language  of  the  transfer  sheet  as  really  the  con- 
signees. Its  way-bill  was  made  up  from  the  transfer  sheet,  and  it 
evidently  was  supposed  by  the  person  who  made  it  up  that,  at 
least,  the  language  of  the  transfer  sheet  was  too  blind  to  show, 
beyond  doubt,  that  Zucca  Brothers  were  such  consignees. 
The  information  which  the  defendant  procured,  therefore,  as 
to  the  consignee,  was  ot  a  doubtful  nature,  so  far  as  the  trans- 
fer sheet  was  concerned.  Being  time  doubtful,  it  would  seem 
a  most  negligent  act  to  deliver  the  goods  to  persons  named  in 
that  transfer  sheet  who  did  not  plainly  appear  to  be  the  con- 
signees. Under  such  circumstances  it  would  seem  that  a 
delivery  should  be  at  the  peril  of  the  carrier.  He  could  pro- 
tect himself  perfectly  well  by  refusing  to  deliver  until  a  bill 
of  lading  should  be  presented  and  delivery  made  in  accordance 
therewith. 

If  there  were  no  bill  of  lading,  inquiry  would  develop  that 
fact,  and  in  all  probability  would  also  show  who  was  the 
proper  party  to  whom  to  make  delivery.  Until  this  was  done 
the  goods  could  be  properly  placed  in  store,  as  was  stated  to 
be  the  true  course  in  Bank  v.  Bissell  (72  N.  Y,  615).  Our 
factors'  act  makes  it  the  duty  of  a  carrier,  etc.,  not  to  deliver 
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goods  except  upon  production  and  cancellation  of  the  bills  of 
lading,  and,  for  a  deUvery  to  a  consignor  without  the  produc- 
tion of  the  bill  of  lading,  which  provided  for  a  delivery  to 
him,  bnt  which  he  had  in  the  meantime  indorsed  and  negoti- 
ated, the  carrier  was  held  liable  to  the  holder  of  the  bill. 
{Colgate  v.  Penn.  Co.,  102  N.  Y.  120.) 

If  this  delivery  had  been  made  in  this  State,  therefore,  there 
would  have  been  no  doubt  of  the  propriety  of  the  recovery  in 
this  action,  assuming  that  Zucca  Brothers  were  not  the  con- 
signees. We  think  that  j;he  common  law  makes  it  the  duty 
of  the  carrier  to  deliver  in  accordance  with  the  bill  of  lading, 
and  if  delivered  without  it  the  carrier  runs  the  risk  of  show- 
ing a  delivery  in  accordance  with  its  directions. 

It  is  argued  here  that,  even  by  the  terms  of  the  original  bill 
of  lading,  Zucca  Brothers  were  the  consignees,  and  that  being 
such  they  were  presumptively  the  proper  parties  .to  whom  to 
make  delivery,  and  that  there  was  no  written,  or  any,  notifica- 
tion to  the  contrary,  and,  hence,  defendants  were  justified  in 
such  delivery. 

We  do  not  agree  to  the  correctness  of  this  construction  of 
the  bill  of  lading.  It  acknowledges  the  receipt  of  the  goods, 
their  weight,  and  states  the  amount  of  freight  to  their 
destination,  Denver,  Col.,  and  says  the  goods  are  marked 
"  Y —  order,  notify  Zucca  Bros." 

Here  is  no  statement  that  Zucca  Brothers  are  the  con- 
signees. The  very  presence  of  the  word  notify,  in  its  relation 
to  them,  shows  that  they  are  not  intended  as  the  consignees. 
If  they  were,  the  word  is  wholly  unnecessary.  It  is  the  duty 
of  the  carrier  to  notify  the  jconsignee  of  the  arrival  of  the 
goods.  {Price  v.  Powell,  3  N".  Y.  322.)  To  place  in  the  bill 
of  lading  a  direction  to  notify  certain  persons  to  whom,  if 
consignees,  it  was  the  carrier's  duty  to  deliver,  or  at  least  to 
notify  of  the  arrival  of  the  goods,  is  a  plain  notice  that  (in 
the  absence  of  further  directions)  they  are  not  the  consignees. 

In  this  bill  no  one  is  named  as  consignee,  and  that  makes 
it  obvious  that  no  delivery  should  be  made  to  any  one  who 
does  not  produce  it.    The  words,  "  Y —  order,  notify  Zucca 
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Bros.,"  in  the  order  in  which  they  are  written,  show  that  the 
goods  are  not  to  le  delivered  to  the  order  of  Zucca  Brothers, 
because  after  the  word  "  order,"  in  relation  to  Zucca  Brothers,  is 
the  word  "notify,"  which  notification  is  all  the  duty  the 
defendant  had  to  perform  under  the  bill.  The  word  "  order," 
therefore,  must  relate  to  what  preceded,  and  it  must  have 
meant  that  delivery  was  to  be  made  to  the  order  of  the  con- 
signors, or  else  to  the  order  of  "  T,"  which,  being  altogether 
fictitious,  does  not  mean  to  the  order  of  Zucca  Brothers  unless 
they  produce  the  bill  of  lading.  Zucca  Brothers  not  being 
the  consignees,  therefore,  all  the  cases  showing  that  prima 
facie  the  consignee  is  the  owner,  and  a  delivery  to  him  pro- 
tects the  carrier,  unless  he  has  been  notified  to  the  contrary, 
do  not  apply  here. 

The  opinion  of  the  learned  judge  at  the  General  Term 
proceeds,  as  it  seems  to  us,  upon  the  erroneous  theory  that  the 
defendant  was  only  bound  to  know  what  was  imparted  to  it 
by  the  directions  on  the  gojds  and  the  papers  it  received 
from  its  immediate  predecessor,  and  that  from  such  papers 
it  discharged  its  obligations  by  delivering  to  Zucca  Brothers. 
Even  on  the  papers  received  from  the  Hannibal  and  St. 
Joseph  Railroad,  we  do  not  think  the  defendant  was  justified, 
without  inquiry,  in  making  the  delivery,  and  we  do  not  think 
that  a  carrier  situated  like  defendant  can  safely  rely  upon  the 
papers  received  from  its  immediate  predecessor,  when  it 
delivers  without  a  bill  of  lading  (where  one  was  made  out) 
and  to  the  wrong  person,  although  justified  in  its  delivery  by 
the  papers  received  from  its  predeccbsor,  which  differed,  as 
to  the  consignee,  from  the  person  named  in  the  bill.  These 
papers  are  made  out  for  the  convenience  of  the  carriers  as 
between  themselves.  The  owner  or  consignor  of  the  goods 
has  nothmg  to  do  with  them,  and  probably  never  sees  them. 
If  he  has  placed  a  direction  upon  the  property,  showing 
where  it  is  to  be  transported,  and  obtained  a  bill  of  lading  for 
it,  he  has  the  right  to  assume  that  delivery  will  only  be  made 
in  accordance  with  the  terms  of  the  bill,  and  the  duty  of  the 
carrier  is  only  thereby  discharged. 
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In  this  case,  as  Zucca  Brothers  were  not  consignees,  etc., 
the  whole  loss  was  sustained  by  the  negligence  of  the  defend- 
ant in  not  demanding  the  bill  of  lading  before  delivering  the 
property,  which  bill  Zucca  Brothers  could  not  have  produced 
unless  they  had  paid  the  draft  which  accompanied  it.  By 
neglecting  this  plain  duty,  the  defendant  caused  the  loss,  and 
by  failing  to  deliver  on  plaintiffs  demand  it  has  converted  the 
goods,  and  it  should,  therefore,  be  responsible  for  their  value. 

The  order  of  the  General  Terra  reversing  the  judgment  of 
the  Circuit  and  granting  a  new  trial  should  be  reversed,  and 
the  judgment  at  Circuit  affirmed,  with  costs. 

All  concur,  except  Danfobth,  J.,  not  sitting. 

Judgment  reversed. 


Chablbs  8.  Archer,  Respondent,  v.  The  New  Fork,  New 
Haven  and  Hartford  Railroad  Company,  Appellant. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused  Woe  ^ 
by  defendant's  negligence,  it  appeared  that  plaintiff,  as  a  passenger  on  1^=^^:111 
the  road  of  the  N.  Y.  &  N.  E.  R.  R  Co. ,  came  into  the  depot  at  Hartford,  /iJ8^^' 
Conn. ,  which  depot  was  built  and  used  in  common  by  that  company  and  \ior'^\ 

the  defendant.  There  were  exits  from  the  depot  on  the  east  and  west  sides  \iS6  ^^| 

Plaintiff,  who  had  never  before  been  in  Hartford,  followed  a  number  of  Uw  w 

other  passengers  out  of  the  depot  on  to  a  platform  running  along  its  east  ' 

side.  One  of  defendant's  tracks  ran  outside  of  the  depot  along  near 
the  platform,  so  close  that  its  cars  moving  thereon  overlapped  the  plat- 
form two  or  three  inches  and  more  acccording  to  the  oscillations  of  the 
car.  Cabmen  were  standing  about  ten  feet  from  the  platform,  one  of 
whom  approached  plaintiff  and  was  engaged  by  him.  He  took  part  of 
plaintiff's  baggage  and  proceeded  to  his  cab  a  few  feet  distant,  leaving 
plaintiff  on  the  platform,  when  one  of  defendant's  trains,  moving  at  an 
unusually  rapid  rate  upon  the  track,  over  which  the  the  cabman  had 
just  passed,  struck  plaintiff  and  inflicted  the  injury.  It  was  a  dark,  hazy 
evening.  Plaintiff  did  not  know  of  the  existence  of  the  track  and  did 
not  see  it.  Both  he  and  the  cabman  testified  that  they  did  not  see  the 
train  or  know  of  its  approach  and  heard  no  bell  or  whistle.  Held,  that 
the  evidence  justified  a  submission  of  the  case  to  the  jury  and  was 
sufllcient  to  sustain  a  verdict  for  plaintiff;  that  he  was  entitled  to  a  safe 
passage  out  of  the  depot  aud  had  a  right  to  act  upon  the  assumption 
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that  every  necessary  and  reasonable  precaution  would  be  taken  to  make 
it  safe ;  that  he  had  a  right  to  regard  the  platform  as  a  safe  and  proper 
place;  and  that  to  bring,  without  notice,  a  train  at  such  a  speed  up  to  a 
station  and  into  the  neighborhood  of  outgoing  and  incoming  passen- 
gerSy  and  so  near  a  platform  provided  for  them  as  to  sweep  a  portion 
of  it,  was  negligence. 

Defendant  is  a  Connecticut  corporation.  Plaintiff  was  permitted,  on  the 
trial  against  defendants  exception,  to  read  in  evidence  portions  of  the 
statutes  of  that  State  relating  to  the  running  of  railroad  trains,  and  the 
court  refused  to  charge  the  jury  that  they  were  not  to  be  influenced  by 
said  provisions.    Held^  no  error. 

Plaintiff  offered  in  evidence  a  photograph  representing,  as  he  claimed,  the 
locus  in  quo  of  the  accident,  and  testified  that  it  represented  fairly  the 
locality.  On  cross-examination  he  testified  that  he  did  not  take  it  and 
did  not  know  from  what  point  it  was  taken.  The  reception  of  the 
photograph  was  objected  to  generally  and  objection  overruled.  Held, 
no  error;  that  the  photograph,  if  a  fair  representation,  was  admissible 
the  same  as  a  map  or  other  diagram. 

(Argued  June  20,  1887;  decided  October  4,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  29,  1885,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Henry  H,  Anderson  for  appellant.  Defendant  was  bound 
to  use  every  reasonable  precaution,  but  not  every  possible  one. 
{Bavlec  v.  N,  T.  dk  H.  R.  R.  Co.,  59  N.  T.  367;  Hayes  v. 
Forty-second  St^  etc.,  R.  R.  Co.,  97  id.,  259 ;  Searles  v.  Man, 
R.  R.  Co.,  101  id.,  661 ;  Weber  v.  N.  T.  C.  R.  R.  Co., 
58  id.  462.)  Upon  the  theory  of  the  plaintiff's  counsel  that 
the  plaintiff  was  struck  by  an  overhanging  or  overlappmg  car, 
he  must  not  only  have  leaned  over,  but  also  remained  in 
such  position  at  the  edge  of  the  platform  while  the  loco- 
motive and  tender  were  passing  by  him,  and  thus  would  be 
chargeable  with  the  grossest  neo:ligence.  {Beckt  v.  Corbin, 
92  N.  T.  658 ;  Adolph  v.  C  P.,  etc.,  R.  R.  Co.,  76  id.  530 ; 
32  Hun,  241.)    The  defendant  was  not  guilty  of  negligence. 
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{ArcheY  v.  JUT.  Y,,  JT.  H.  cfe  H.  R.  R.  Co.,  32  Hun,  241 ; 
Wilcox  V.  R.,  W.  (&  0.  R.  R.  Co.,  39  N.  Y.  358.)  Plaintiff 
should  have  kept  himself  and  his  parcels  away  from  the  edge 
of  the  platform.  {Dvbois  v.  City  of  Kingston,  102  K  Y.  219.) 
As  this  action  was  not  based  upon  any  alleged  violation  of 
section  73  of  the  Revised  Statutes  of  the  State  of  Connecticut, 
said  section  should  not  have  been  admitted  in  evidence.  Under 
any  circumstances  it  was  immaterial,  the  tendency  of  its  admis- 
sion was  to  confuse  the  jury,  and  thereby  injure  the  defendant. 
{Harty  v.  Cent  R.  R.  Co.  of  JST.  J.,  42  N.  Y.,  468 ;  Steves  v. 
O.  &  S.  R.  R.  Co,,  18  id.  422;  Byrne  v.  JV.  7.  C  cfe  H. 
R.  R.  R.  Co.,  94  id.  12.)  The  court  erred  in  refusing 
defendant's  request  to  charge  that  "a  person  not  a  passenger 
of  a  railroad  sought  to  be  held  liable  in  damages  is  bound 
before  crossing  a  railroad  track  or  entering  or  leaving  a  station 
to  look  up  and  down  and  listen  for  an  arriving  train.  If  he 
fails  to  do  so  he  must  suffer  the  consequences,  if  he  knew 
the  track  was  there."  (Terry  v.  JeweU,  78  N.  Y.  338 ;  Bras- 
sell  V.  N.  T.  a  cfe  IT.  R.  R.  R.  Co.,  84  id.  241 ;  Archer  v. 
iV:  Y.,  N.  H.  cfe  H.  R.  R.  Co.,  32  Hun,  24.)  The  court 
also  erred  in  refusing  defendant's  request  to  charge  that 
"  if  defendant's  train,  while  proceeding  along  the  Hartford 
station  platform,  was  equipped  with  a  head-light,  and  the  bell 
of  the  engine  was  kept  soupding,  this  was  sufficient  to  apprise 
the  plaintiff  of  the  approach  of  the  train."  {Culhane  v. 
N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  60  N.  Y.  133.) 

Dennis  McMahon  for  respondent.  If  the  requirement  of 
the  Connecticut  statute  had  been  complied  with,  viz.,  to 
commence  ringing  eighty  rods  below  the  street  the  train  was 
about  to  cross,  and  such  ringing  had  been  kept  up  as  required 
by  said  statute,  it  is  fair  to  infer  that  plaintiff  and  his  cabman 
would  have  heard  it.  {McCallum  v.  L.  I.  R.  R-  Co.,  38 
Hun,  569 ;  101  N.  Y.  419.)  The  plaintiff  was  guilty  of  no 
contributory  negligence.  {Harvey  v.  N.  Y.  c&  W.  R.  R'  Co., 
21  Week.  Dig.  198;  Qlusking  v.  Sharp,  96  N.  Y.  677.) 
The  trial  judge  erred  in  holding  as  matter  of  law  that  plaintiff 
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was,  under  the  circumstances,  guilty  of  contributory  negligence. 
{Greany  v.  L.  L  R,  R.  Co.,  101  N.  Y.  423 ;   Williams  v. 
J).  <&  L.  R.  R.  Co.,  39  Hun,  430 ;  Raule  y.  JUT.  T.  O.  <k  W. 
R,  R.  Co.,  102  N.  Y.  721 ;    Yanderwold  v.  OUen,  1  id.  606 ; 
DoUecke  v.  Sharp,  88  id.  208,  210;  BrasseU  v.  R.  Co.,  84 
id.  241 :    Weston  v.  N.  Y.  C  R.  R.  Co.,  73  id.  595 ;  75  id. 
323;  McGuire  v.  Spence,  91  id.  303;  Shaw  v.  JevoeU,  86 
id.  617.)     If  plaintiff  was  hurt  while  crossing  the  track  east- 
ward he  was  not  guilty  of  negh'gence,  because  he  was  prose- 
cuting his  journey  to  the  place  to  which  he  was  going.     He 
had  the  right  to  cross  the  track.     (84  N.  Y.  246 ;  Voak  v.  JT. 
C.  R.  R.  Co.,  75  id.  323.)     The  learned  judge  below  properly 
admitted  the  reading  in  evidence  of  the  seventy-third  section 
of  the  Connecticut  statute.     {Hunt  v.  Johnson,  44  N.  Y.  27 ; 
Briggs  v.  N.  T.  C  R.  R.  Co.,  72  id.  26 ;  Knupfle  v.  Knick. 
Ice  Co.,  12  Week.  Dig.  67;  McQrath  v.  N.  T.  C.  R.  R.  Co., 
63  N.  Y.  522;  Dyer  v.  E.   R.  Co.,  71  id.  228;  Zimmer  v. 
N.  T.  C  R.  R.  Co.,  67  id.  601 ;  Brassell  v.  N.  T.  C.  R.  R. 
Co.,  84  id.  241 ;  Terry  v.  Jewett,  78  id.  338.)    The  photo- 
graph,   which    Mr.    Archer    testified    fairly    described    the 
locality,   was  properly  received  in   evidence.      {Arthur  v. 
Roberta,   60   Barb.   580;    Cozzens  v.  Higgins,  1  Abb.   Ct. 
App.  Dec.  451 ;  Ruloff  Case,  11  Abb.  P.  R.  [N.  S.]  245, 
309;  45  N.   Y.  213;    CoioUy  v., People,  83  id.   464,  476; 
People  V.    Buddensieck,  4  N.  Y.  Cr.  R.  230 ;    Curtiss  v. 
Ayrault,  3  Hun,  487 ;  Johnston  v.  Jones,  1  Black.  TJ.  S.  S.  C. 
216.)     There  was  no  error  in  the  judge's  charge  or  in  his 
refusals  of  requests  to  charge.     {Dohieoke  v.  Sharp,  88  N.  Y. 
207,  208,  210;  Brassell  v.  Railway  Co.,  84  id.  241 ;  Western 
V.  K.  T.  C.  R.  R,  Co.,  73  id.  595 ;  McGuire  v.  Spence,  91 
id.  303 ;  Glushing  v.  Sharp,  96  id.  677 ;  Shaw  v.  JeweU,  86 
id.  617;  Caldwell  v.  N.  J.  St.  Bt.  Co,,  47  id.  282;  Roth  v. 
Wdls,  29  id.  492 ;    Williams  v.  EarU,  44  id.  171 ;  BreU  v. 
Catlin,  47  Barb.  404.) 

Danforth,  J.    The  action  was  brought  to  recover  damages 
for  injuries  sustained,  by  reason  of  the  defendant's  negligence 
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in  the  management  of  its  train,  at  a  place  known  as  the  Union 
Depot,  in  the  city  of  Hartford.  The  plaintiff,  as  a  passenger, 
was  brought  ii.to  the  station  over  another  line  (the  N".  Y.  &  N. 
E.  R.  R.),  which,  as  well  as  the  defendant,  had  the  right  to 
use  and  enjoy  it  for  the  receipt  and  delivery  of  passengers, 
and  no  claim  is  made  that  lie  was  not  lawfully  there.  Nor  i& 
it  denied  that  he  was  hit  and  severely  wounded  by  an  incom- 
ing train  of  the  defendant.  Ilis  right  hand  was  so  crushed 
that  amputation  above  the  wrist  was  necessary,  his  skull  and 
scalp  severely  injured,  the  scalp  so  cut  and  torn  from  the 
parietal  bone,  on  the  right  side  of  the  skull,  that  it  was 
entirely  bare.  There  was  also  a  fracture  at  that  point.  On 
the  right  side  of  the  back  part  of  the  head  was  a  compound 
comminuted  fracture  of  the  skull,  and  there  wore  also  bruises 
on  the  face.  Such  were  the  injuries  as  described  by  the  sur- 
geon. A  hand-bag,  also,  which  the  plaintiff  was  carrying  in 
his  right  hand,  was  at  the  same  time  injured.  As  to  these 
matters  there  was  no  controversy,  and  it  stands  as  a  fact  in 
the  case  that  each  injury  was  upon  the  right  side,  and  upon 
the  upper  part  of  the  person,  and  none  elsewhere. 

The  contention  was  against  the  plaintiff's  claim  as  set  forth 
in  the  complaint,  and  in  proof  of  which  evidence  was  given, 
viz. :  That  after  disembarking  from  his  train,  and  while  stand 
mg  upon  the  platform  and  preparing  to  leave,  "  he  was  run 
against  and  knocked  off  the  platform,  and  run  over  "  by  the 
defendant's  train  coming  from  the  south  over  a  track  laid  just 
east,  and  outside  of  the  platform.  He  had  never  before  been 
in  Hartford,  and,  as  the  complaint  alleges  and  as  he  proved, 
"was  totally  ignorant  that  there  was  any  such  track,"  or  of 
the  approach  of  the  defendant's  train ;  and  one  point  of 
his  accusation  was  that  no  preliminary  warning  was  given  to 
him  in  that  behalf ;  that  it  was  dark ;  that  the  train  came  up 
unseen  by  him,  without  notice  of  its  approach,  by  bell  or 
whistle,  or  other  signal,  at  an  improper  rate  of  speed,  under 
the  circumstances,  and  "  greater  than  the  law  permitted ;  that 
on  his  part,  he,  with  proper  care  was  upon  the  platform  in 
the  course  of  exit  from  the  station,  to  go  to  his  destination  in 
SiCKELS — ^VoL.  LXI.         75 
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the  city.  At  the  close  of  the  plaintiff's  evidence,  the  learned 
counsel  for  the  defendant  moved  for  a  dismissal  of  the  com- 
plaint upon  the  ground,  first,  "  that  there  is  no  evidence  in  the 
case  of  any  negligence  on  the  part  of  the  defendant ; "  and, 
second,  "  that  the  plaintiff  has  not  affirmatively  proved  himself 
free  from  fault."  This  being  denied  the  defendant  gave 
evidence  tending  to  show'  diligence  and  care  on  its  part,  and 
as  it  claimed  lack  of  care  and  prudence  on  the  plaintiff's  part, 
to  the  effect  that  the  plaintiff  left  the  platform,  crossed  this 
track,  which  lay  to  the  east  and  got  entirely  over  it,  and  then, 
turned  and  attempted  to  recross  the  track  to  the  platform,  and 
while  so  doing  he  was  struck  by  some  portion  of  the  front  part 
of  the  engine,  and  thrown  up ;  that  he  fell  ^between  the  train 
and  the  platform,  and  that  the  injuries  which  he  sustained 
were  received  in  this  way. 

The  learned  counsel  for  the  defendant  then  repeated  the 
motion  above  referred  to ;  it  was  denied,  and  he  moved  the 
trial  court  to  direct  a  verdict  for  the  defendant.  This,  also, 
was  denied.  In  submitting  the  case  to  the  jury  the  learned 
trial  judge  presented  the  tacts  and  the  evidence  at  the  founda- 
tion of  the  claims  of  the  respective  j>ai1;ies,  and  the  principles 
of  law  applicable  thereto,  in  a  manner  so  comprehensive  and 
fair  that,  so  far  as  it  concerned  the  conduct  and  duty  of  the 
respective  parties,  no  exception  was  taken  by  either.  The 
defendant's  complaint  is  that  he  did  not  say  more.  Numerous 
requests  were  made  by  its  counsel  for  instructions  to  the  jury, 
and  refused,  but,  of  the  exceptions  then  taken,  only  a  few  are 
now  insisted  upon.  Other  questions  arise  upon  evidence. 
But  the  first  and  principal  contention  upon  this  appeal  is,  that 
the  learned  trial  judge  erred  in  not  taking  the  facts  away 
from  the  jury  and  declaring,  as  matter  of  law,  that  the  plaintiff 
was  not  entitled  to  recover. 

In  an  action  for  negligence  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  the  injury  complained  of  was  caused  by 
tlie  defendant,  not  in  part,  but  solely,  and  so  the  courts  hold 
that  the  person  injured  must  not,  by  his  own  negligence,  have 
contributed  to  the  injury.     What  was  the  plaintiff's  conduct 
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at  this  time  ?  He  was  brought  into  the  depot  by  one  of  its 
owners ;  he  was  entitled  to  a  safe  passage  out  of  it  so  that  he 
^ould  continue  his  journey  to  tlie  place  of  destination,  and 
he  had  a  right  to  act  upon  the  assuuaption  that  every  necessary 
and  reasonable  precaution  would  be  taken  by  its  proprietors 
to  make  it  so.  He  was  discharged  in  the  station  and  left  to 
find  his  way  out.  The  same  roof  covered  the  tracks  and 
offices  of  the  road  he  traveled  and  the  tracks  and  offices  of  the 
defendant's  road.  The  depot  was  built  at  one  time  and  with 
reference  to  its  being  used  by  both  companies ;  cross-walks 
were  provided  for  the  convenience  of  passengers  arriving  or 
leaving  on  either  road,  and  passengers  to  and  from  the  New 
England  road  were  in  the  habit  of  crossing  to  the  east  side  as 
the  plaintiff  did.  He  might  alight  from  his  train  on  either 
side,  and  from  either  side  go  directly  from  the  enclosure.  He 
was  not  told  to  go  one  way  rather  than  the  other ;  both  were  open 
to  him  ;  he  saw  no  one  to  direct  him  and  he  followed  a  crowd  of 
others,  ten  or  fifteen  in  number,  in  the  way  they  went.  Neither 
way  seemed  appropriated  to  a  particular  road,  and,  in  fact,  it  was 
not.  The  business  part  of  Hartford  was  east  of  the  depot, 
■and  so  were  the  principal  hotels  and  Main  street.  Cab  stands 
were  on  each  side,  and  whether  the  principal  one  was  on  the 
oast  side  was  in  dispute.  The  plaintiff's  intention  was  to  go 
to  the  business  paii;  of  the  city,  and  he  left  the  cars  and 
orossed  to  the  east  platform  to  get  a  cab.  Arriving  at  the 
platform  he  saw  and  heard  cabmen  standing  some  ten  feet 
from  the  platform  and  calling  aloud.  He  carried  with  him 
two  valises,  one  a  sample  case,  large  and  of  considerable 
weight ;  this  he  placed  near  the  outer  edge  of  the  platform, 
holding  the  other  in  his  right  hand.  The  rules  of  the  depot 
prohibited  cabmen  from  going  on  the  platform.  One 
approached  and  was  engaged ;  he  took  up  the  large  sample 
oase,  turned  round  and  went  toward  his  cab,  leaving  the 
plaintiff  standing  on  the  platform  and  facing  the  east.  The 
■cabman  had  but  a  few  steps  to  go,  and  he  placed  the  bag  in 
his  cab }  "  probably,"  he  says,  about  a  second  elapsed  between 
the  time  of  the  taking  of  the  bag  and  placing  it  in  his  cab. 
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As  he  opened  the  cab  door  and  put  it  in  he  turned  and  the 
train  went  by  him,  over  the  narrow  space  he  had  just  trav- 
ersed, and  between  himself  and  the  platform.  The  cabman 
had  not  before  seen  the  train  and  did  not  know  of  its  approach  ; 
he  heard  no  bell  or  whistle;  it  was  dark,  slightly  misty,  not 
raining,  "  a  kind  of  hazy  evening."  The  cabman  was  familiar 
with  the  running  of  trains ;  for  two  years  he  had  been  in  the 
habit  of  going  to  the  same  place,  and,  he  says,  '^  the  train  came 
in  pretty  fast,  probably  going,  may  be,  ten  or  twelve  miles  au 
hour."  He  shut  the  carriage  door,  got  on  the  box  "  and  drove 
to  the  tail  end  of  the  train."  "  I  went,"  he  says,  "  to  look  for 
the  gentleman ; "  he  saw  a  crowd  of  people  on  the  platform 
surrounding  the  body  of  the  plaintiff.  It  appears  that  a  track 
of  the  defendant  ran  on  a  curve  along  by  the  platform,  it& 
inner  or  west  rail  two  feet  or  two  feet  six  inches  from  the 
outside  edge  of  the  platform,  and  when  the  train  had  passed 
the  body  of  the  plaintiff  was  found  lying  in  this  space,  injured 
in  the  manner  above  described.  The  evidence  was  positive, 
and  came  from  both  sides,  that  the  cars  of  the  defendant  were 
so  constructed  that  at  this  curve  they  overlapped  the  platform 
two  or  three  inches  and  moi'e  according  to  the  oscillations  of 
the  car.  There  was  generally  an  oscillation  both  ways,  a 
vibration  moving  backward  and  forward.  In  coming  from 
the  south,  as  was  the  train  in  question,  the  cars  project  over 
the  platform  tlie  whole  length  of  the  curve,  and  that  took  in 
the  platform  from  the  end  of  the  depot  south,  and  included^ 
as  the  evidence  tended  to  show,  the  place  of  injury,  the  spot 
where  the  plaintiff  was  standing.  His  evidence  is  positive 
that  he  never  left  the  platform  of  his  own  volition ;  that  he 
was  standing  there  when  hurt.  He  did  not  see  the  train 
approach;  heard  no  signal ;  did  not  even  know  or  see  there  was 
a  track  for  that  train,  but  he  was  struck  by  it  and  wounded. 
Upon  this  evidence  it  cannot  be  doubted  that  his  injury  was 
the  result  of  the  negligence  of  the  defendant.  His  story  can- 
not be  rejected  as  an  improbable  one.  He  was  a  stranger,  on 
the  spot  for  the  first  time ;  the  night  was  dark,  his  attention 
drawn  to  the  cabman  and  his  destination.     He  had  no  reason 
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to  suppose  the  place  was  one  of  danger ;  it  was  outside  the 
building ;  he  saw  no  track ;  had  just  left  the  enclosed  passenger 
fitation  and  did  not  anticipate  the  events  which  followed.  He 
might  instinctively  regard  a  platform  erected  for  passengers 
to  be  a  safe  and  proper  place  for  him.  {Hazman  v.  Hoboken 
L.  <&  I.  Co.  50  N.  Y.  60.)  The  conduct  of  the  cabman  also 
furnishes  strong  corroboration  of  the  plaintiff.  He  knew  of 
the  existence  of  the  track  and  its  use,  but  within  a  second 
before  the  train  ran  upon  the  plaintiff  he  was  standing  before 
him,  ignorant  of  its  coming,  negotiating  for  a  fare  and  knew 
uothing  of  the  impending  danger  until  it  passed.  So  the 
position  and  character  of  the  injuries  favor  the  plaintiff's 
version  of  the  transaction.  All  were  on  the  side  exposed  to 
the  approaching  trainband  were  of  a  character  to  be  accounted 
for  by  such  collision  and  the  place  where  he  was  found, 
between  the  inner  rail  and  the  platform.  If  this  evidence  be 
true,  the  jury  were  at  least  authorized  to  find  that  the  injury 
was  occasioned  solely  by  the  defendant's  negligence.  To 
bring,  without  notice,  a  train  at  such  speed  up  to  a  station, 
into  the  neighborhood  even  of  incoming  or  outgoing  passen- 
gers, would  seem  inexcusable ;  but  when  the  cars  brought  up 
are  so  constructed  as  to  overlap  some  portion  of  the  platform 
provided  for  those  passengers,  a  delinquency  on  its  part  is 
established  of  such  a  character  as  to  prove  prima  facie  the 
whole  issue.  If  those  circumstances  were  truly  stated,  the 
•defendant  failed  to  do  the  thing  which  it  should  have  done, 
and  did  that  which  it  should  not  have  done.  It  was  guilty 
of  negligence  in  respect  of  running  its  train  ;  and  in  respect 
to  the  construction  of  its  platform  and  its  car  it  was  an  actual 
wrong-doer,  and  the  result  attributed  to  it  of  loss  and  damage 
to  a  person  situated  as  the  plaintiff  lawfully  was  might 
reasonably  have  been  expected.  The  trial  judge,  therefore, 
did  not  err  when,  with  evidence  of  these  things  before  him, 
he  refused  to  dismiss  the  complaint,  for  if  the  plaintiff  not 
only  neither  saw  nor  heard  a  moving  train,  but  was  even 
ignorant  of  a  track  provided  for  it,  he  could  not  be  chargeable 
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in  law  with  negligence  in  assnming  there  was  nothing  to 
make  Iiis  "position  dangerous. 

The  defendant's  case  presents  a  different  theory.  Its 
counsel  argues  that  the  plaintiff  was  careless  in  the  manner 
of  leaving  the  train  by  which  he  was  brought  into  the  depot, 
careless  in  going  to  and  standing  upon  the  platform;  and 
more  than  tliat,  if  the  extreme  statements  of  the  defendant's 
witnesses  are  to  be  credited,  he  was  foolhardy  and  suicidal  in 
leaving  the  platform  in  face  of  the  approaching  train,  with 
its  head-light  blazing  upon  the  track  and  its  bell  filling  his 
ears  with  notice  of  danger.  Nor  can  I  say  that  there  is  no 
evidence  from  the  defendant  which,  in  some  aspect,  does  not 
justify  these  inferences.  It  is  at  variance  with  that  of  the 
plaintiff,  irreconcilably  so.  The  defendant's  witnesses  are 
also  at  variance  with  each  other,  and  their  statements,  as  to 
certain  material  points,  contradictory  to  the  last  degree.  They 
agree,  however,  in  this,  that  the  head  lamp  was  lighted,  that 
the  whistle  sounded  at  the  proper  distance,  and  that  on  enter- 
ing the  station  the  bell  was  rung.  The  speed  of  the  engine 
is  put  by  them  variously  at  four,  five,  six  and  eight  miles  an 
hour,  as  matter  of  opinion  ;  but  upon  the  main  point  raised 
by  the  defense,  whether  the  plaintiff  was  on  the  track  at  the 
time  of  the  injury,  and  not,  as  he  claimed,  on  the  platform, 
the  difference  between  them  is  very  great.  The  engineer  of 
the  train  states  that  the  head-lamp  was  lighted  and  so  illumi- 
nated the  track  before  it  that  if  a  man  had  beeti  upon  it  he 
could  have  been  seen  at  a  distance  of  300  feet.  The  engineer 
was  on  the  right  hand,  that  is,  on  the  east  side  of  the  engine, 
looking  ahead  as  he  drew  into  the  station,  but  did  not  see 
Mr.  Archer  that  night.  He  saw  no  one  in  front  of  his  engine, 
no  one  on  the  track,  and  knew  nothing  of  the  accident  at  the 
time  it  occurred.  He  was  afterwards  informed  of  it.  The 
defendant's  superintendent  of  motive  power  was  at  the  station 
by  the  baggage-room ;  he  heard  the  whistle  and  the  belL 
The  engine  was  new,  and  he  was  watching  its  motion ;  "  it 
labored  exceedingly  and  moved  very  slowly  coming  into  the 
station."    While  the  train  was  in  motion  and  had  not  wholly 
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passed  the  plaintiff,  the  witness  saw  him  lying  on  his  back 
between  the  west  rail  and  the  platform,  next  to  the  platform, 
liis  head  toward  the  south.  He  went  to  him ;  the  train  had 
not  stopped ;  his  hand  was  then  on  the  rail ;  the  wheel  took 
off  the  little  finger  and  the  one  next  to  it.  The  witness  reached 
down  and  put  his  hand  upon  plaintiff's  heart,  "so  as  to  keep 
him  from  injuring  himself  further." 

So  far,  the  evidence  is  not  inconsistent  with  the  plaintiff's 
case.  It  certainly  has  no  tendency  to  show  that  he  was  not 
knocked  off  the  platform  by  the  overhanging  car.  He  was 
not  seen  upon  the  track  by  the  engineer,  although  the  latter 
was  in  position  to  see  him  if  there,  and,  in  the  performance 
of  his  duty,  was  intent  on  discovering  intruders  or  other 
objects  in  his  way.  The  master  mechanic,  in  all  probability, 
would  have  seen  him  if  upon  the  track  and  in  the  way  of  tlie 
locomotive.  He  did  not,  but  following  the  rush  of  people 
he  found  the  plaintiff  where  he  naturally  would  have  been 
had  he,  at  the  very  moment,  been  swept  off.  Even  when  the 
train  stopped,  one  or  more  of  the  cars  had  not  passed  him. 
The  fireman  was  on  the  left  or  west  side  of  the  cab,  looking 
out  of  the  window.  He  did  not  see  Mr.  Archer  or  know  of 
the  accident  until  after  the  train  had  stopped.  Other  evidence 
was  from  one  Downs,  a  teamster.  He  was.  at  the  station  and 
saw  Mr.  Archer  before  he  was  injured,  standing  on  the  plat- 
form and  talking  to  a  hackman.  He  heard  the  bargain  made 
and  at  once  stepped  to  the  middle  of  the  track,  and  from 
there  to  his  horses,  just  outside  the  track.  He  did  not  see 
the  plaintiff  leave  the  platform,  and  next  heard  some  one  say 
a  man  was  killed.  This  evidence  also  has  some  tendency  to 
corroborate  and  strengthen  the  plaintiff's  case,  and,  as  the 
witness  was  near  at  hand,  with  his  attention  called  to  the  train 
as  it  approached,  presented  the  question  whether,  if  the 
plaintiff  had  left  the  platform  of  his  own  will,  he  must  not 
have  seen  him.  Goff,  a  hackman,  also  called  for  the  defend- 
ant, was  on  the  east  side  of  the  east  track,  outside  the  depot, 
ten  or  twenty  feet  from  the  incoming  train.  He  says :  "  I 
saw  him  (Archer)  fall ;  my  first  impression  was  that  he  fell 
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from  the  engine,  and  when  he  fell  lie  fell  between  the  west 
rail  and  the  platform  ;  he  fell  lengthwise,  pretty  close  to  the 
platform."  Or,  as  he  put  it  again  :  "  When  I  first  saw  him 
he  was  falling  alongside  the  engine,  on  the  side  next  the  plat- 
form." The  evidence  of  what  he  saw  might  be  regarded  as 
consistent  with  a  fall  from  the  platform  as  from  the  engine. 
He  says  again :  "  The  first  sight  I  had  of  the  man,  to  my 
remembrance,  was  seeing  him  fall."  The  remaining  witnesses 
for  the  defendant,  if  believed,  leave  nothing  to  be  inferred 
as  to  whether  the  plaintiff  suflFcred  from  the  negligence  of 
the  defendant  or  his  own  voluntary  act.  They  testify  that 
the  plaintiflF  left  the  platform,  crossed  the  track  to  the  east, 
and,  after  some  delay,  undertook  to  recross  the  track  to  the 
platform,  and  in  the  middle  of  his  course  back,  and  while  on 
the  track,  was  struck  by  the  engine  and  thrown  into  the  place 
where  he  was  soon  found.  There  were,  however,  many  dis- 
crepancies in  their  testimony,  some  circumstances  affecting 
their  credibility,  others  of  contradiction,  and,  upon  the  whole, 
an  account  which  a  trial  court  was  not  bound  to  accept  as 
absolutely  true.  It  could  not  be  reconciled  with  the  plaintiff's 
testimony  or  that  of  his  witnesses,  or  with  that  of  the  engineer. 
It  might  be  thought  wholly  at  variance  with  the  circumstances 
or  fixed  facts  concerning  which  there  was  no  controversy. 
Tlie  interval  between  the  plaintiff's  arrival  at  the  depot  and 
the  coming  in  of  the  train  was  brief ;  the  object  of  the  plaintiff 
was  to  leave ;  his  cabman  had  been  secured ;  and  if  it  could 
be  urged  that  he  might  cross  the  track  on  his  way  out,  no 
reason  is,  or  can  be  assigned  from  the  evidence,  why,  if  he 
was  once  over  it,  he  should  desire  to  return  to  the  platform. 
According  to  the  defendant's  evidence,  the  plaintiff  was  struck 
while  in  the  middle  of  the  track  by  the  cow-catcher  with  such 
force  and  so  directly  that,  as  one  witness  says  "  he  was  thrown 
up  in  the  air  six  to  eight  feet,  as  high  as  the  top  of  the  boiler." 
If  such  evidence  could  be  reconciled  with  that  of  the  engineer 
for  instance  —  who,  although  looking,  saw  no  one  upon  the 
track  —  or  that  of  the  master  mechanic  -—  who  watched  the 
approaching  engine  with  a  maker's  curiosity  as  it  came  from 
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a  point  beyond  the  place  of  injury,  and  who  must  have  seen  the 
open  track,  bnt  did  not  see  the  plaintiff,  or  with  the  condition 
of  the  body,  which  exhibited  no  wounds  on  the  lower  part  of 
the  person,  or  with  the  evidence  of  another  witness  of  the 
defendant,  its  employe,  who  testified  that  he  saw  the  plaintiff 
leave  the  platform,  cross  the  track,  and  returning  to  the  plat- 
•  form  ^  place  one  foot  upon  it,'  only  to  be  struck  by  the  end 
of  the  crossbar  of  the  engine  and  ^  turned  round '  so  that  he 
went  down  between  the  wheels  and  the  platform,"  and  who 
being  asked  whether  he  "  saw  him  caught  by  the  cow-catcher 
and  thrown  in  the  air,  answered  '  no  sir ;  if  he  was  be  would 
be  killed  sure ; ' "  the  questions  arising  on  this  and  other  evi- 
dence were  for  the  jury.  It  was  their  duty  to  balance  the 
probabilities  and  determine  which  side  had  the  preponderance. 
They  were  to  determine  the  ci'edibility  of  the  witnesses  and 
say  which  version  should  be  taken.  Neither  side  lacked 
apparent  corroboration.  The  plaintiff's  case,  if  unaffected  by 
opposing  circumstances  and  testimony,  was  made  out.  How 
far  it  was  so  affected  was  for  the  jury.  The  defense  was  not 
decisive.  It  rested  wholly  upon  witnesses  whose  testimony 
was  liable  to  be  discredited,  not  only  by  inferences  to  be  drawn 
from  uncontroverted  facts  —  and  those  inferences  were  for  the 
jury  to  draw  —  but  by  circumstances  in  evidence  whicli  it  was 
the  province  of  the  jury  to  weigh  and  determine,  and  also  by 
contradictions  and  discrepancies  in  their  own  statements, 
which  the  jury  alone  could  reconcile,  choose  from  or  reject, 
and  in  doing  this,  consider  the  bearing  and  deportment  of  the 
witnesses,  from  which  important  aid  in  arriving  at  the  truth 
is  not  infrequently  obtained. 

.  Two  juries  have  agreed ;  two  General  Terms  have  been 
asked  to  review  the  facts ;  the  first  granted  a  new  trial  only 
for  misdirection  by  the  trial  judge,  the  second  affirmed  the 
judgment  which  followed  the  new  trial  and  affirmed  the 
order  of  the  trial  judge,  which  denied  a  third.  It  is  not  for 
this  court  to  decide  whether  the  evidence  was  weighed  as  it 
would  weigh  it,  nor  whether  it  would  have  reached  the  same 
conclusion  as  that  expressed  by  the  verdict.  The  court  which 
SicKKT-s  —Vol.  LXI.        70 
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heard  it,  and  the  court  whose  jurisdiction  permits  an  inquiry 
upon  the  facts,  are  far  better  qua]iiied  to  pass  upon  the  credit 
and  weight  to  be  given  to  it  than  we  could  be.  It  is  enough 
for  us  that  there  was  sufficient  evidence  to  present  a  case 
with  two  sides,  and  consequently  sufficient  for  the  jury  to 
pass  upon,  and  w'e  see  no  reason  to  suppose  they  were  not 
guided  in  their  decision  by  a  conscientious  judgment  and- 
belief  fairly  formed  in  view  of  all  the  circumstances  of  the 
case.  Kor  do  we  find  that  the  learned  trial  judge  erred  to  the 
defendant's  prejudice  in  the  conduct  of  the  trial.  Exceptions 
were  numerous,  but  those  now  insisted  upon  are  few. 

First  The  injuries  were  inflicted  by  a  company  organized 
under  the  laws  of  Connecticut,  and,  therefore,  subject  to  them. 
So  much  is  admitted  by  the  pleadings.  In  the  course  of  the 
trial  the  plaintiflE  was  permitted,  against  the  exception  of  the 
defendant,  to  read  in  evidence  portions  of  the  statutes  of  that 
State,  which  relate  to  the  running  of  railroad  trains,  stating 
at  the  time  that  he  offered  them  as  bearing  upon  the  issue  as 
to  defendant's  negligence.  The  objections  wei'e  that,  under 
the  pleadings,  the  evidence  was  inadmissiljle,  immaterial  and 
irrelevant.  The  court,  in  its  charge,  made  no  allusion  to 
those  statutes,  but  defined  the  ground  of  defendant's  liability, 
if  any,  and  its  duties  in  a  manner  satisfactory  to  the  defend- 
ant's counsel,  and  was  then  asked  by  him  to  charge  "  that  the 
jury,  in  considering  the  case,  must  not  be  influenced  by  sec- 
tion 73  of  the  Revised  Statutes  of  Connecticut,  which  has 
been  read  in  their  hearing,"  and  so  in  regard  to  sections  78 
and  57.  Section  73  related  to  the  ringing  of  a  bell  <m  approach- 
ing a  crossing  and  was  proper  and,  in  one  view,  important  for 
consideration  ;  the  others  related  also  to  the  running  of  trains, 
and,  though  less  important,  were  not  irrelevant  upon  the 
question  of  negligence.  It  is  quite  impossible  the  defendant 
could  have  been  prejudiced  even  without  the  qualification 
made  by  the  judge  when  requested  by  plaintiff's  counsel  to 
charge  that  '*  if  the  jury  should  find  that  there  were  switches 
south  of  the  depot  and  south  of  Asylum  street,  and  that  by 
the  laws  of  the  State  of  Connecticut,  section  78  of  the  Revised 
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Statutes,  a  8\^itchinan  was  required  to  be  stationed  at  night 
with  a  light  at  or  near  the  switch,  and  the  jury  should  further 
find  that  the  absence  of  snch  switchman  with  a  light  con- 
tributed to  the  accident,  then  the  defendants  are  guilty  of 
negligence;"  he  said,  "1  decline  to  charg^e  as  requested,  but 
I  will  submit  to  the  jury  the  several  facts  set  forth  in  the 
request  for  their  consideration  as  to  whether  the  company  did 
exercise  reasonable  care  and  prudence  in  running  the  train." 
The  point  was  presented  in  each  instance  whether  the  act  or 
default  of  defendant  contributed  to  the  injury, 

Second.  The  plaintiff  offered  in  evidence  a  photograph  rep- 
resenting, as  he  claimed,  the  locus  in  quo  of  the  accident. 
The  appellant  alleges  error  in  its  admission.  LTpon  the  trial 
this  occurred  :  The  plaintiff,  being  on  the  witness  stand,  was 
asked  to  look  at  the  photograph  and  ''  see  if  that  describes 
fairly  the  locality  ? "  Before  answering  he  was  questioned 
by  defendant's  counsel,  and  said  :  "  This  was  not  made  by  me ; 
I  don't  know  from  what  point  it  was  taken  ;  I  don't  know  to 
what  point,  as  a  focus,  this  instrument  was  directed.  (Objected 
to  by  defendant's  counsel ;  objection  overruled,  and  defend- 
ant's counsel  excepted.)    A.  Yes,  sir." 

The  proposition  now  submitted  by  the  appellant  to  show 
error  is,  that  "  there  was  not  sufficient  proof  of  the  point  from, 
or  the  time  at,  which  the  photograph  was  taken  to  entitle  it 
to  be  submitted  to  the  jury  as  a  picture  of  the  premises  as 
they  existed  at  the  time  of  the  accident."  The  objection  at 
the  trial  was  a  general  one  and  within  our  decision  in  the 
Cowley  Case  (88  N.  Y.  464:,  476),  unavailing.  If  a  fair  repre- 
sentation of  the  premises,  it  was  admissible  as  an  aid  m  the 
investigation,  as  much  so  as  a  map  or  other  diagram,  and 
served  in  like  manner  to  explain  or  illustrate  and  apply  testi- 
mony. Such  drawings  are  uniformly  received  and  are  useful, 
if  not  indispensable,  to  enable  courts  and  juries  to  compre- 
hend readily  the  question  in  dispute  as  affected  by  evidence. 
{People  V.  Buddensieok,  103  N.  Y.  487,  501.)  Of  course,  its 
value,  like  the  value  of  other  evidence,  depends  upon  its 
accuracy.    There  was  some  evidence  of  this  and  the  witness 
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was  not  contradicted.  No  other  exception  appears  to  require 
notice  and  it  only  remains  to  affirm  the  jadgment  as  one 
against  which  no  error  in  law  has  been  assigned,  it  is, 
therefore,  affirmed. 

All  concur,  except  Earl,  J.,  not  voting. 

Judgment  affirmed. 


io8  fl04  The  PkopIiE  ex  rel.  Elizabkth  Van  Ripbr,  Respondent  v. 

7.     ^1  The  New  York  Oatholto  Proteotort,  Appellant. 

llM_  1861 

l!%  ^  ^^  warrant  an^arrest  under  the  section  of  the  Penal  Code  (§  291,  subd.  2), 

directing  the  arrest  of  a  female  child  "  who  has  been  abandoned  or 
improperly  exposed  or  neglected  by  its  parents  or  other  person  having 
it  in  charge,"  it  must  appear  that  the  child  was  abandoned  and  neg- 
lected by  the  fault  of  her  parents  or  custodians. 

In  proceedings  on  writs  of  habeas  corpus  and  certiorari  it  appeared  that  a 
female  child  was  committed  to  the  custody  of  defendant  for  an  assumed 
violation  of  said  provision.  The  only  evidence  in  the  record,  of  the  pro- 
ceedings before  the  justice,  was  the  complaint  and  the  commitment;  in 
the  former  she  was  char(red  with  having  been  found  "improperly  exposed 
and  neglected  and  wandering  "  in  a  public  park  "  without  any  proper 
guardianship,"  and  the  commitment  recited  that  the  material  allegations 
of  the  complaint  were  established,  neld,  that  the  complaint  did  not 
bring  the  case  within  the  said  provision,  as  it  was  not  alleged  that  she 
was  so  exposed  by  those  having  her  in  charge. 

The  information  in  such  a  case  should  be  precise  and  bring  it  clearly 
within  the  statute;  when  it  omits  any  essential  ingredient  or  circum- 
stance, and  the  defect  is  not  supplied  by  the  evidence,  the  conviction 
is  bad. 

The  complaint  also  charged  "  that  the  said  child  was  found  in  the  com- 
pany of  ♦  *  *  who  is  a  reputed  prostitute,"  in  violation  of  the 
provisions  of  the  Penal  Code.  The  return  to  the  writs  simply  averred 
its  incorporation,  and  that,  by  virtue  of  defendant's  charter  and  section 
292  of  the  Penal  Code,  the  child  was  committed  to  its  custody  under  a 
commitment,  a  copy  of  which  was  annexed,  which  recited  that  the 
conviction  proceeded  upon  proof  of  the  charge  made.  Tlie  relator 
traversed  the  return,  alleging,  in  substance,  that  the  child  had  done  no 
act  prohibited  by  the  Penal  Code,  but  was  in  the  park  at  the  time 
charged  for  an  innocent  and  lawful  purpose,  and  having  parents  with 
whom  she  resided.     Defendant  demurred  to  this  traverse.     Held,  that 
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the  complaint  followed  substantially  the  language  of  the  fourth  sub- 
division of  said  section  and  was  sufficient  as  matter  of  pleading;  that 
the  averments  In  the  traverse  admitted  by  the  demurrer  might  show 
that  the  child  was  wrongfully  convicted,  but  it  could  not  be  inferred 
therefrom  that  there  was  no  evidence  before  the  magistrate  justifying 
the  conviction;  and  that  a  retrial  upon  the  merits  could  not  be  had  in 
these  proceedings. 
A  summary  conviction  may  not  be  set  aside  on  Jidbeas  corpus  or  certiorari 
on  averments  and  proof  that  the  fact  proved  before  the  magistrate,  on 
which  the  conviction  depended,  was  not  true. 
It  was  admitted  that  no  notice  of  the  proceedings  before  the  magistrate 
was  given  to  the  father  of  the  child,  with  whom  she  resided,  and  that 
he  was  not  present  at  the  examination.     The  relfttor,  her  mother,  was 
present    Hdd,  that  by  reason  of  the  omission  of  notice  to  the  father 
the  magistrate  proceeded  without  jurisdiction;  also,  the  fact  that  the 
father  is  not  the  relator  and  does  not  make  the  application  for  the  dis- 
charge did  not  affect  the  question. 
Under  the  provision  of  said  section,  as  amended  in  1886  (Chap.  81,  Laws 
of  1886),  declaring  that  when  it  shall  appear  by  the  warrant  of  com- 
mitment that  "  the  parent,  guardian  or  custodian ''  was  present  at  the 
examination  before  the  magistrate  or  had  such  notice  thereof  as  the 
magistrate  shall  deem  sufficient,  no  further  or  other  notice  shall  be 
necessary,  where  both  parents  are  living  the  notice  must  be  to,  or  the 
appearance  by  the  father. 
The  court  below,  on  granting  or  affirming  an  order  of  discharge  in  such 
proceedings,  has  no  authority  to  allow  costs. 
(Argued  June  21,  1887;  decided  October  4,  1887.) 
Appeal  from  order  of  the  Geaefal  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  13,  1887, 
which  affirmed   an  order  of  Special  Term  discharging,  on 
habeas    corpus   or  certiorari,   Florence    Van    Riper    from 
commitment.     (Reported  below  sub  nomine,  People  ex  rel. 
V.  House  of  Good  Shepard^  44  Hun,  526.) 
The  material  facts  are  stated  in  the  opinion. 

Elhridge  T.  Oerry  for  appellant.  The  relator  had  her  day 
in  court  and  is  estopped  by  the  judgment  of  the  magistrate, 
(/n  re  Moses^  13  Abb.  N.  C.  189 ;  People  v.  Superintendent, 
eto.y  8  Abb.  Pr.  [N.  S.],  112 ;  People  v.  JTeeper^etCy  37  How. 
Pr.  494;  In  re  Roach,  18  W.  Dig.  514.)  The  notice  to  be 
served  upon  the  parents  of  children  committed  to  the  appel- 
lant is  governed  by  the  provisions  of  the  special  act  consti- 
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tuting  the  charter  of  the  institution.  (Laws  of  1863,  chap. 
448;  Consolidation  Act,  §  1612  et  seq.^  as  considered  in 
connection  with  §  291  of  the  Penal  Code,  as  amended  bj 
chap.  81  of  the  Laws  of  1886.)  Even  if  under  this  special 
act  notice  to  both  father  and  mother,  if  residents  of  the  city, 
is  necessary,  under  the  Penal  Code  as  amended  in  1886,  such 
notice  is  unnecessary,  where  either  parent  is  present  at  the 
examination  or  has  such  other  notice  as  the  magistrate  deems 
sufficient.  {People  ex  rel.  Van  Heck  v.  iT.  T.  Catholic 
Protectory,  38  Hun,  127;  101  N.  Y.  195.)  The  Special 
Term  had  no  right  to  go  behind  the  conviction  and  retry 
the  question  of  fact  upon  which  it  was  made,  if  such  issue 
had  been  raised.  (38  Hun,  127 ;  People  ex  rel.  Perkerson 
V.  S.  of  St.  Dom ,  34:  id.  4:63 ;  Matter  of  Moses,  13  Abb. 
N.  C.  189.)  It  is  not  necessary  in  commitments  of  this 
character  to  recite  the  particular  act  of  vagrancy.  The 
commitment  need  not  state  all  the  particulars  necessary  to 
make  out  the  offense.  {In  re  Oray^  11  Abb.  Pr.  66 ;  People 
V.  Moore^  3  Park.  Cr.  466 ;  People  v.  Degnaii^  6  Abb.  Pr. 
[N.  S.],  87 ;  In  re  Ilogan,  66  How.  Pr.  458 ;  In  re  Moses, 
13  Abb.  K.  C.  189 ;  In  re  Nichols,  4  N".  Y.  659 ;  Hisoocks 
V.  Jermonson,  52  L.  J.  [N.  S.],  43.)  Where  a  conviction  is 
drawn  in  question  collaterally  upon  Iwheas  corpus  it  has 
always  been  the  rule  that  the  commitment  should  be  so  con- 
strued as  to  sustain  the  conviction  if  possible.  {People  v. 
Maschke,  2  N.  Y.  Cr.  R.  168.)  When,  upon  the  return 
of  the  writ,  it  is  a  conceded  fact  that  the  child  was  held 
under  a  final  judgment  of  a  court  of  competent  jurisdiction, 
it  is  the  imperative  duty  of  the  court  to  remand  the  child 
under  the  habeas  corpus  act  without  further  inquiry.  (Code 
of  Civ.  Pro.  §  2032;  People  ex  rel.  Perkerson  v.  S.  of 
St.  Dom.,  34  Hun,  463.)  The  section  of  the  Code  under 
which  the  commitment  was  made  is  remedial  in  its  nature, 
not  punitive ;  and  it  should  be  so  construed  as  to  give  effect 
to  the  humane  objects  which  it  seeks  to  accomplish.  {In  re 
IlaUer,  12  Hun,  131 ;  In  re  Forbes,  4  Park.  Cr.  R.  611; 
In  re  Donahue,  1  Abb.  N.  C.  1.)     The  right  of  the  protec- 
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tory  to  place  the  child  in  the  House  of  the  Good  Shepherd 
was  incidental  to  its  guardianship,  and  was  properly  exercised. 
{In  re  Julia  Jdojfit,  Daily  Reg.,  May  4,  1886.)  This  being  a 
criminal  proceeding,  and  not  a  special  proceeding  as  defined 
by  the  Code  of  Civil  Procedure,  the  General  Term  has  no 
authority  to  impose  costs. 

Ddnnis  McMahon  for  respondent.  There  is  no  statutory 
authority  for  a  transfer  by  the  Catholic  Protectory  of  any  of 
its  inmates  committed  to  it  to  any  other  institution,  but  the 
Catholic  Protectory  is  authorized  to  return  a  person  committed 
to  its  care,  or  discharge  such  person.  (Cons.  Act,  §§  1623, 
1624 ;  2  Laws  of  1 882, 399.)  The  New  York  Jnvenile  Asylum 
has  such  power  (§  1616).  The  fact  that  the  commitment 
recites  that  the  notice  was  given  to  the  mother,  and  that  she 
was  present,  is  not  complying  with  the  statute.  The  father 
should  have  had  notice.  {Bartley  v.  ReckLenger^  4  N.  Y.  38 ; 
Combs  V.  Jackson^  2  Wend.  153 ;  Fonde  v.  Van  Hoone^  15  id. 
•631 ;  People  v.  Nickerson^  19  id.  16 ;  Abrenfeldt  v.  Ahren- 
feldt,  Hoffman,  497 ;  People  v.  Tluinphreys^  24  Barb.  521 ; 
People  ex  rel.  Van  Heck  v.  N.  Y.  C.  Protectory,  101  N.  Y. 
195.)  The  office  of  a  certiorari  is  to  bring  up^a  record  of  the 
proceedings  of  an  inferior  court  or  tribunal,  to  enable  the 
reviewing  court  to  decide  whether  it  had  acted  within  its 
jurisdiction.  {People  v.  Betts,  55  N.  Y.  600;  People  v. 
Assessors,  39  id.  81 ;  Code,  §§  2140,  2044,  2039,  2042.) 

Andrews,  J.  Florence  Tan  Riper,  a  child  of  the  age 
of  fourteen  years,  was  on  the  5th  day  of  October,  1886, 
brought  before  a  police  justice  in  the  citj  of  New  York, 
•charged  with  having  been  found  on  that  day  "improperly 
exposed  and  neglected  and  wandering  in  the  public  park,  to 
wit,  the  Union  Square  Park  in  said  city,  without  any  proper 
guardianship ;  that  the  said  child  was  found  in  the  company 
of  one  Mary  Ryan,  who  is  a  reputed  prostitute,  in  violation 
of  the  provisions  of  the  Penal  Code."  The  justice  on  the 
same  day  examined  the  charge,  and,  after  hearing  the  wit- 
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nesscs,  adjudicated  that  the  charges  set  forth  in  the  complaint 
were  true,  and  thereupon  issued  a  commitment  committing 
the  said  Florence  Van  Riper  to  the  New  York  Catholic 
Protectory,  "  to  be  and  remain  under  the  guardianship  of  said 
corporation  until  therefrom  discharged  pursuant  to  law." 
Pursuant  to  the  commitment  the  child  was  put  into  the  cus- 
tody of  the  institution  named  therein,  and  was  produced  by 
its  officers  on  the  return  of  the  writs  of  habeas  corpus  and 
certiorari.  The  only  evidence  in  tlie  record  of  the  proceedings 
before  tiie  justice  is  found  in  the  writt^  complaint  upon 
which  the  proceeding  was  initiated,  and  in  the  commitment 
itself.  These  papers  show  that  the  complaint  was  founded 
npon  an  assumed  violation  of  section  291  of  the  Penal  Code; 
that  the  accused  was  brought  before  the  justice  for  examina- 
tion on  the  charge  stated  in  the  complaint ;  that  a  hearing 
was  had  and  witnesses  examined,  and  that  Elizabeth  Van 
Riper,  the  mother  of  Florence,  was  present  during  the  trial. 
The  return  of  the  appellant  to  the  writs  of  habeas  corpus 
and  certioranri  consisted  simply  of  an  averment  that  it  was 
incorporated  under  the  act  of  May  5,  1803,  and  the  acts 
amendatory  thereof ;  and  that  Florence  Van  Riper,  by  virtue 
of  said  act  and  by  section  291  of  the  Penal  Code,  as  amended 
by  chapter  31,  of  the  Laws  of  1866,  was  committed  to  its 
custody  by  a  police  justice  of  the  city  of  New  York,  under  a 
commitment,  a  copy  of  which  was  annexed  to  the  return,  and 
that  she  was  then  held  by  the  appellant  thereunder.  The 
evidence  taken  before  the  justice  has  not  been  returned  and 
is  not  before  us.  The  writs  were  not  directed  to  the  magis- 
trate, but  to  the  House  of  the  Good  Shepherd,  by  whom  it  was 
alleged  the  said  Florence  was  detained,  and  they  called  simply 
for  tlie  production  of  her  body  before  the  court,  and  that  the 
institution  detaining  her  should  certify  the  time  and  cause  of 
her  imprisonment.  The  commitment,  while  it  does  not  set 
forth  the  evidence,  recites  in  substance  that  the  material  alle- 
gations and  matters  set  fortli  in  the  complaint  were  established 
to  the  satisfaction  of  the  justice,  by  "competent  testimony 
and  evidence.''     The  relator  relies  upon  several  grounds  to 
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Biistain  the  order  of  the  Special  Term  sustaining  the  writs 
and  discharging  the  said  Florwnce. 

First.  It  is  insisted  that  the  complaint  before  the  justice 
did  not  bring  the  case  "within  section  291  of  the  Penal  Code. 
This  ground  is,  we  think,  well  taken  as  to  the  first  charge  in 
the  complaint,  viz.:  ''that  the  said  Florence  was  found 
improperly  exposed  and  neglected  and  wandering  in  the 
public  park,  to  wit,  Union  Squara  Park  in  said  city,  without 
any  proper  guardianship."  The  only  subdivision  of  section 
291  to  which  this  charge  has  any  relation  is  the  second,  which 
specifies  one  of  the  conditions  under  which  a  child  being  so 
found  is  subjected  to  this  summary  jurisdiction,  viz. :  "  Not 
having  any  home  or  other  place  of  abode  or  proper  guardian* 
ship;  or  who  has  been  abandoned  or  improperly  exposed 
or  neglected  by  its  parents  or  other  person  or  persons 
having  it  in  charge,  or  being  in  a  state  of  want  or  suffering." 
The  charge  that  the  child  was  found  "  improperly  exposed 
and  neglected  and  wandering  in  the  public  park,"  did  not,  as 
observed  by  the  General  Term,  warrant  her  arrest,  unless 
sh^  had  been  so  exposed  by  her  "  parents  or  other  person 
or  persons  having  her  in  charge,"  and  there  is  no  such  alle- 
gation. It  must  appear  that  the  child  was  abandoned  and 
neglected,  by  the  fault  of  its  parents  or  custodians,  to  justify 
taking  it  from  their  custody,  on  the  ground  of  abandon- 
ment, or  improper  exposure  or  neglect.  The  information 
in  these  cases  of  summary  conviction  ought  to  be  precise 
and  show  a  case  clearly  within  the  statute.  It  is  the  founda- 
tion of  the  jurisdiction  of  the  justice,  and  when  it  omits  an 
essential  ingredient  or  circumstance  to  bring  the  case  under 
the  statute,  and  the  defect  is  not  supplied  by  the  evidence,  the 
conviction  is  bad.  It  is  not  consistent  with  the  proper 
security  of  personal  liberty  to  indulge,  in  cases  of  summary 
convictions,  in  latitude  or  liberality  of  intendment  to  support 
the  proceedings.  They  are  conducted  contrary  to  the  course 
of  the  common  law,  without  the  intervention  of  a  jury,  usually 
before  magistrates  of  limited  experience,  and  are  often 
SioKKLS— Vol.  LXL        77 


610    People  ex  rel.  Van  Kiper  v.  N.  Y.  C.  RfcOTEcroRY.    [Oct., 

Opinion  of  the  Court,  per  Andrews,  J. 

attended  with  the  gravest  consequences.  This  snmmarj  juris- 
diction is,  doubtless,  most  necessary  to  be  maintained  in  the 
pnbhc  interest,  but  at  the  same  time  tlie  proceedings  should 
be  carefully  scrutinized  to  see  whether  they  are  fully  warranted 
by  the  statute.  "  I  would  fain  know/'  said  Lord  IIolt  in  Hex 
V.  Whistler  (Holt's  R,  215), "  when  a  penalty  is  inflicted  and 
a  different  manner  of  trial  from  Magna  Charta  instituted, 
and  the  party  offending,  instead  of  being  tried  by  his  neighbors 
in  a  court  of  justice,  shall  be  convicted  by  a  single  justice  in 
a  private  chamber,  upon  the  testimony  of  one  witness,  if  on  a 
consideration  of  such  a  law  we  ought  not  to  adhere  to  the 
letter."  Neither  docs  that  part  of  the  complaint,  which 
charges,  in  connection  with  the  circumstance,  that  the 
child  was  wandering  in  the  public  park,  the  further 
circumstance,  "  without  proper  guardianship,"  bring  the  case 
within  the  second  subdivision.  That  language  of  the  sub- 
division manifestly  refers  to  those  waifs  who  are  homeless, 
having  no  abiding  place  and  no  guardian,  and  to  a  permanent 
and  usual  condition,  and  not  to  a  child  casually  in  the  street 
without  protection.  In  this  case  we  cannot  assume  that  the 
evidence  was  broader  than  the  formal  accusation.  The  finding 
or  adjudication  of  the  justice  was  in  the  exact  language  of  the 
complaint.  But  the  second  averment  in  the  complaint,  viz., 
"that  the  said  child  was  found  in  the  company  of  Mary 
Ryan,  who  is  a  reputed  prostitute,"  follows  substantially 
the  language  of  the  fourth  subdivision  of  section  291. 
This,  according  to  the  general  rule  governing  accusations 
in  criminal  or  quan  criminal  proceedings,  as  matter  of 
pleading,  is  sufficient.  {^People  v.  Taylor^  3  Denio,  91.) 
IVhether  the  evidence  supported  the  charge  is  another  question. 
What  constitutes  "  being  in  the  company  of  reputed  thieves 
or  prostitutes  "  may  not  always  be  easily  determined.  I  agree 
with  the  counsel  for  the  relator,  that  the  mere  fact  of  a  child 
meeting  a  prostitute  in  a  public  park,  and  unwittingly  walking 
and  being  in  her  company  on  a  single  occasion,  would  not 
make  a  case  within  the  statute.  But  the  complaint,  as  such, 
was  sufficient.    Whether  the  charge  was  established  can  only 
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be  known  by  an  examination  of  tlie  evidence  taken  before  the 
justice^  and  that  is  not  before  us. 

Second,  It  is  insisted  that  upon  tliis  record  it  conclusively 
appears  that  the  child  Florence  was  not  subject  to  be  impris- 
oned, because  she  did  no  act  and  was  not  found  under  any 
circumstances  which,  according  to  section  291,  made  her 
amenable  to  conviction  and  imprisonment.  This  contention 
is  based  upon  the  fact  that  in  the  traverse  of  the  relator  to 
the  return  of  the  New  York  Catholic  Protectory  it  was 
alleged,  in  substance,  that  Florence  Van  Riper  had  done  no 
act  prohibited  by  section  291  of  the  Penal  Code,  but  was  in 
the  park,  at  the  time  charged  in  the  complaint,  for  an  inno- 
cent and  lawful  purpose,  and  having  parents  with  whom  she 
resided  in  HoboLen,  New  Jersey,  etc.  To  this  traverse  the 
respondent  demurred,  thereby,  as  is  claimed,  admitting 
the  facts  therein,  and  consequently  her  innocence  and  her 
right  to  be  freed  from  restraint.  But  it  is  to  be  observed 
that  the  facts  stated  only  go  to  the  point  that  in  fact  the 
child  had  not  by  her  conduct  rendered  herself  amenable 
to  the  jurisdiction  of  the  magistrate.  It  was  not  alleged  in 
the  traverse  that  there  was  no  evidence  before  the  justice 
of  the  facts  adjudicated  by  him.  The  traverse,  in  connection 
with  the  admission  of  the  facts  alleged  by  the  demurrer, 
may  show  that  the  child  was  wrongfully  charged  with 
"being  in  the  company  of  Mary  Ryan,  a  reputed  prostitute,'^ 
but  it  cannot  be  inferred  that  no  evidence  justifying  the 
finding  by  the  justice  of  that  fact  was  not  produced 
before  him.  The  demurrer  presented  simply  the  question 
whether  a  summary  conviction  can  be  set  aside  on  habeas 
corpus  or  certiorari  on  averment  and  proof  that  the  fact 
proved  before  the  magistrate,  upon  which  the  conviction 
depended,  was  not  true,  and  that  the  real  fact  was  otherwise, 
and  if  known  would  have  entitled  the  accused  person  to  his 
discharge.  In  other  words,  can  there  in  this  proceeding  be  a 
retrial  upon  the  merits  of  the  question  whether  the  child  had 
or  had  not  committed  any  act  or  been  found  in  any  situation 
which  subjected  her  to  restraint  or  imprisonment  under  sec- 
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tion  291  of  the  Code.  The  authorities  conclusively  settle  this 
question  adversely  to  the  claim  of  the  relator.  Where  a 
court  or  magistrate,  exercising  special  or  limited  powers,  has 
jurisdiction,  the  proceedings  are  entitled  to  the  same  pre- 
sumption of  regularity  which  attaches  to  proceedings  of  courts 
of  higher  jurisdiction,  and  when  there  is  presented  to  a 
court  or  magistrate,  exercising  a  summary  jurisdiction,  evi- 
dence of  an  essential  fact,  the  judgment  and  decision  of  the 
court  or  magistrate  upon  the  fact  cannot  be  overhauled  in  a 
collateral  proceeding,  but  is  conclusive  as  is  the  judgment 
of  a  court  of  general  jurisdiction  until  reversed  on  appeal. 
{Bn'ttain  v.  Kinnard^  1  B.  &  B.  482 ;  People  v.  Casseh, 
5  Hill,  164;  1  Smith's  L.  Cas.  note,  pp.  976,  992  and  cases 
cited.)  We  are  of  opinion,  therefore,  that  as  the  commitment 
recites  that  the  conviction  proceeded  upon  proof  by  compe- 
tent and  satisfactory  evidence  of  the  charge  made,  and  this 
recital  is  not  contradicted,  the  admission  of  the  facts  alleged 
in  the  traverse  furnishes  no  ground  for  the  discharge  of  the 
child  in  this  proceeding. 

Third.  It  is  further  insisted  that  the  magistrate  proceeded 
without  jurisdiction  by  reason  of  an  omission  to  give  notice 
of  the  proceedings  to  the  father  of  the  child.  The  recital  in 
the  commitment  that  **  Elizabeth  Van  Riper,  the  parent, 
guardian  and  custodian  of  such  child,"  was  present  at  the 
examination  and  that  she  had  such  notice  of  the  examination 
as  the  magistrate  "  deemed  and  adjudged  sufficient,"  is  not 
controverted  in  the  record.  But  it  is  alleged  in  the  traverse 
to  the  return,  and  admitted  by  the  demurrer  thereto,  that  "  no 
notice  was  ever  given  of  any  of  said  proceedings  before  tlie 
committing  magistrate  to  Thomas  D.  Van  Riper,  the  father 
of  such  infant  Florence,  in  whose  house  said  Florence  was 
then  residing,  and  who  was  the  natural  guardian  of  said  child  ; 
nor  was  the  said  Thomas  D.  Van  Riper  present  at  the  exam- 
ination of  said  child's  case  before  the  justice."  The  question 
is,  therefore,  presented,  whether  notice  of  the  proceeding  was 
required  to  be  given  to  the  father  of  the  infant  as  a  condition 
-to  a  valid  adjudication  nnder  section  291,  of  the  Penal  Code, 
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as  amended  by  chapter  31,  of  the  Laws  of  1886,  there 
liaving  been  no  notice,  except  to  the  mother,  who  was  present 
'at  the  examination.  It  was  held  hy  this  court  in  the  case  of 
People  ex  reL  Van  Heck  v.  JSfew  York  Catholic  Pro- 
tectory (101  N.  Y.  195),  being  the  same  institution  to  which 
the  child  in  tliis  case  was  committed,  that  it  was  an  essential 
prerequisite  to  a  valid,  final  commitment  to  the  protectory  in 
a  case  arising  under  section  291  of  the  Penal  Code,  that  notice 
should  be  given  to  the  father  of  the  child,  in  accordance  with 
the  provisions  of  the  Consolidation  Act  of  1882  (§§  1618^/ 
«^y.),  although  the  mother  was  present  during  the  proceedings, 
and  the  court  affirmed  the  order  of  the  court  below,  discharg- 
ing the  son  of  the  relator  for  want  of  such  notice.  Section  291 
was  amended  in  1886,  after  the  decision  in  the  Va7i  Heck 
cose,  by  inserting  the  following  provision  :  "  Whenever  any 
cliild  shall  be  committed  to  an  institution  under  this  Code, 
and  the  warrant  of  commitment  shall  so  state,  and  it  shall 
appear  therefrom  that  the  parent,  guardian  or  custodian  of 
such  child  was  present  at  the  examination  before  such  court 
or  magistrate,  or  had  such  notice  thereof  as  was  by  such  court 
or  magistrate  deemed  and  adjudged  sufficient,  no  further  or 
other  notice  required  by  any  local  or  special  statute  in  regard 
to  the  committal  of  children  to  such  institution  shall  be  neces- 
sary." The  precise  question  now  presented  is,  whether  the 
mother  having  been  present  at  the  examination,  which  the 
magistrate  adjudged  to  be  sufficient  notice  to  her,  was  notice 
of  the  proceedings  to  the  "  parent,  guardian  or  custodian  " 
of  the  child  within  the  provisions  of  the  amendment  of  1886. 
The  word  is  "parent,"  in  the  singular.  The  mother,  of 
course,  is  one  of  the  parents.  Is  it  the  true  meaning  of  the 
statute  that  notice  to  either  parent  is  sufficient,  or  did  the 
statute  intend  that  when  both  parents  were  living,  the  notice 
should  be  given  to  the  one  who  is  the  child's  natural  guardian 
and  custodian,  which  is  the  situation  of  the  father  if  he  be 

living.     {People  ex  rel.  Nickernon  v. ,  19  Wend.  16.) 

Under  the  Consolidation  Act  (§  1619),  the  notice  is  to  be  served 
on  the  father,  if  living,  etc.,  and  if  not,  on  the  mother,  etc. 
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The  two  acts  are  in  pa?'i  materia,  and  the  former  act  may, 
we  tliink,  be  considered  in  construing  the  later  one.  The 
father  is  the  parent  who,  probably,  in  most  cases,  would  be 
best  able  to  provide  for  the  proper  defense  of  the  child.  The 
proceeding  directly  aflEects  his  right  of  parental  control  and 
custody.  We  think  the  amendment  of  1886  implies  that 
notice  must  be  given  to  the  parent  either  under  the  consoli- 
dation  act,  or  under  section  291  of  the  Code,  as  amended.  It 
need  not,  of  necessity,  bo  personal,  and,  under  section  291, 
the  magistrate  may  adjudge  what  and  iiow  notice  shall  be 
given.  The  learned  judge,  at  Special  Term,  placed  his 
decision,  discharging  the  child,  upon  the  ground  that,  under 
the  statute,  notice  must  be  given  to  the  father.  The  question 
is  not  free  from  difficulty,  but  we  think  the  statute  may  and, 
perhaps,  ought  to  receive  this  construction.  The  fact  that 
the  father  is  not  the  relator  and  does  not  make  the  applica- 
tion for  the  discharge  of  the  child,  has,  we  think,  no  bearing 
upon  the  legal  question  involved.  The  riglits  of  the  child 
are  primarily  in  question,  and  every  step  which  the  statute 
requires  to  be  taken  in  the  exercise  of  this  summary  jurisdic- 
tion, must  be  observed.  Tliese  views  lead  to  an  affirmance 
of  the  oi-ders  of  the  Special  and  General  Terms,  but  it  should 
be  without  costs  in  this  court,  and  we  think,  also,  that  costs 
should  not  have  been  granted  in  the  court  below,  and  that  in 
that  respect,  the  order  should  be  modified.  {See  People  ex 
rel,  etc,  v.  Oilmore,  88  N.  Y.  626.) 

All  concur. 

Order  affirmed. 
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Heney  C.  Adams,  Respondent,  v,  Oliver  M.  Aekenbubqu,       I}2  fiSl 
Testamentary  Guardian,  etc.,  et  al.,  Appellants. 

Where  notice  is  served  with  the  summons,  that  in  case  of  default  plaintiff 
will  take  judgment  for  a  sum  specified,  this  is  his  statement  of  the 
amount  involved,  and  it  is  not  for  him  to  say  on  application  for  an 
extra  allowance  of  costs  that  the  notice  is  a  nullity. 

In  an  action  wherein  such  a  notice  was  served,  the  complaint  alleged  a 
partnership  between  plaintiff  and  A.,  defendant's  testator,  an  invest- 
ment by  the  latter  of  specific  amounts  of  the  partnership  funds  in  the 
purchase  of  specified  real  estate  and  securities,  the  receipt  by  him  of 
the  rents  and  dividends,  an  approximate  estimate  of  the  amount  of 
which  was  given,  and  also  alleged  that  the  income  of  the  partnership 
received  and  so  invested  by  A.  and  the  dividends,  interest  and  profits 
accruing  from  such  investments  amounted  to  not  less  than  $200,000. 
The  judgment  asked  was  for  a  dissolution  of  the  partnership,  an 
accounting  of  the  partnership  business,  and  of  the  investments,  receipts 
of  dividends,  interest,  etc.,  as  specified  in  the  complaint.  Judgment 
was  rendered  in  favor  of  defendants.  An  order  of  Special  Term 
granting  defendants  an  extra  allowance  was  reversed  by  the  General 
Term  "on  questions  of  law"  only.  Ilefd,  error;  that  one- half  of  the 
values  stated  in  the  complaint  of  the  property,  securities,  etc.,  specified 
as  the  assets  of  the  partnership  constituted  the  subject-matter  involved 
and  furnished  a  sufficient  basis  for  the  computation  of  an  allowance; 
that  the  judgment  was  conclusive  as  to  defendant's  right  to  retain  the 
same;  and  that  a  case  was  made  out  authorizing  the  court  below  to 
exercise  its  discretion  as  to  an  extra  allowance. 

Tlie  order  of  General  Term,  therefore,  reversed  and  the  case  remitted  to  it 
for  consideration  upon  the  merits. 

(Argued  June  1,  1887  ;  decided  October  4,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Conrt  in  the  third  judicial  department,  made  November  24, 
1886,  which  reversed,  "  upon  questions  of  law  and  not  upon  a 
review  of  the  discretion  "  of  the  court,  an  order  of  Special 
Term  granting  to  defendants  an  extra  allowance  of  costs* 

The  facts  material  to  the  questions  discussed  are  stated  in 
the  opinion. 

Robert  Forftyth  Little,  Fred  M,  LitUefield  and  Louis  C, 
Whiten  for  appellants.     It  is  immaterial  that  the  form  of  the 
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action  and  tlie  relief  prayed  for  would  not  authorize  a  money 
judgment  in  favor  of  either  the  plaintiff  or  any  of  the  defend- 
ants. {Mingay  v.  Holly  Mfg.  Co.,  99  N.  Y.  270.)  Admitting 
that  the  defendants  would  not  be  entitled  to  an  allowance 
under  the  first  clause  of  section  3253  of  the  Code,  viz.,  "  upon 
the  sura  recovered  or  claimed,"  a  pecuniary  right  was  directly 
involved  in  this  action,  and  the  value  of  that  right  was  the 
basis  for  an  allowance  under  the  last  clause  of  the  section,  viz., 
"upon  the  value  of  the  subject-matter  involved,"  and  the 
allowance  granted  should  stand.  {Comena  v.  iSup*r8y  3  T.  & 
C.  269 ;  64  N.  Y.  626 ;  Williams  v.  TF.  U.  Tel  Co.,  1  Civ. 
Pro.  R.  194: ;  Darling  v.  Brewster,  55  N  Y.  667 ;  Fis/ier  v. 
Ilephurn,  48  id.  41;  Da/ois  v.  Glean,  14  How.  Pr  310; 
Oooding  v.  Brovm,  35  II un,  153,  156;  Morrison  v.  Agate^ 
20  id.  23 ;  Rutty  y.  Person,  6  Civ.  Pro.  R.  15,  25 ;  Struthers 
V.  Pearce,  57  N.  Y.  365 ;  Uai^man  v.  Ryder,  44  N.  Y. 
Supr.  Ct.  330 ;  Burke  v.  Candee,  63  Barb.  552 ;  SlcMs  v. 
Richardson,  14  Hun,  110 ;  Lattimer  v.  Livermore,  72  N.  Y. 
174 ;  Ogdenshurgh  R.  R.  Co.  v.  Vt.  R.  R,  Co.,  63  id.  176 ; 
People  V.  A.  <&  Vt.  R,  R.  Co.,  16  Abb.  465;  Mingay  v. 
Holly  Mfg.  Co.,  99  N.  Y.  270.)  The  determination  of  the 
question  whether  a  case  is  difficult  and  extraordinary  rests 
almost  wholly  in  the  discretion  of  the  judge  granting  the 
allowance.  {Doioning  v.  Marshall,  37  N.  Y  380;  Byron 
V.  Durrie,  6  Abb.  Pr.  135  ;  Morse  v.  HoAhroucK  13  Week. 
Dig.  393 ;  Hurd  v.  F.  L.  cfe  T.  Co.,  16  id.  480.)  No  general 
rule  for  granting  allowances  in  particular  cases  can  be  given ; 
each  case  must  be  determined  according  to  its  own  peculiar 
circumstances.  {Sackett  v.  Ball^  4  How.  Pr.  11;  Fox  v. 
GouM,  5  id.  274;  Gooding  v.  Brown,  35  Hun,  156.)  The 
party  claiming  the  error  in  the  granting  of  the  allowance 
must  establish  the  error,  otherwise  it  will  be  presumed  that 
the  allowance  was  a  proper  one  upon  the  facts  before  the 
trial  court.  {Everingham  v.  Vanderhilt,  12  Hun,  75 ;  Gooding 
v.  Brown,  35  id.  156;  Diese  v.  Jennings,  3  Abb.  Pr.  240.) 
The  question  as  to  the  allowance  by  the  trial  justice  was 
improperly  raised   at  the  General   Term.     No   ai'peal  was 
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pending  from  the  order  granting  it.  (Code  of  Civ.  Pro. 
§§  1301,  1316;  Heese  v.  Smyth,  95  N.  Y.  645;  Patterson  v. 
McCann,  38  Ilun,  531 ;  Ball  v.  Davis,  1  N.  Y.  517 ;  Boos 
V.  F.  M.  Z.  /.  Co,,  64  id.  236,  242 ;  Jones  v.  Sparks,  2  id. 
139 ;  Callonan  v.  Gilman,  52  Super.  Ct.  [20  J.  &  S.]  496 ; 
Dick  V.  Livingston,  4  N.  Y.  202.) 

H.  V.  Borst  tor  respondent.  The  importance  of  a  litiga- 
tion, in  any  other  than  its  pecuniary  aspect,  does  not  afford 
the  basis  for  an  extra  allowance.  {Conaughtyv,  Sar.  Co.  Bk., 
92  N.  Y.  401.)  The  allowance  can  only  be  made  on  the  basis 
of  a  money  value.  {Coates  v.  Ooddard,  2  J.  &  S.  118; 
People  V.  A.  cfe  S,  It.  R.  Co,,  5  Lans.  35  )  There  is  in  this 
case  no  basis  for  a  computation  for  an  extra  allowance.  (Code, 
§  3253 ;  92  N.  Y.,  401, 404 ;  Struthers  v.  Pearce,  51  id.  365  ; 
Weaver  v.  JSly,  83  id.  89.)  In  an  action  for  an  accounting, 
no  fixed  and  definite  sum  being  claimed  in  the  complaint,  as 
due  to  the  plaintiff,  no  extra  allowance  can  be  granted  upon 
the  dismissal  of  the  complaint.  {Budd  v.  Smales,  jS".  Y.  D. 
Reg.,  Mar.  14,  1884  or  1885 ;  8  Civ.  Pro.  R.  230 ;  Coleman 
V.  Chauncy,  7  Rob.  578 ;  Meyer  v.  Rasquin^  20  W.  Dig.  98.) 

Danfobto,  J.  As  appears  trom  the  recitals  in  the  order 
appealed  from,  the  order  of  the  Special  Term  was  reversed 
upon  questions  of  law  and  not  upon  a  review  of  the  discretion 
of  the  judge  by  whose  directions  the  order  for  an  extra 
allowance  of  costs  was  given.  It  is  to  be  conceded  that  if 
the  subject-matter  of  the  litigation  has  no  pecuniary  value,  or 
if  its  value  is  not  shown,  such  allowance  is  not  authorized 
[fionaughty  v.  Saratoga  Co,  Bank,  92  N.  Y.  401),  for  under 
the  Code  (§  3253),  it  is,  if  allowed,  to  be  computed  upon  the 
sum  recovered  or  claimed,  or  upon  the  value  of  the  subject- 
matter  involved.  But  the  concession  does  not  aid  the  appel- 
lant, for  as  plaintiff  in  the  action  he  gave  notice  with  the 
summons  that  upon  default  of  an  appearance  or  answer,  judg- 
ment would  be  taken  by  him  in  the  sum  of  $05,000.  with 
interest  from  April,  1875,  and  it  is  not  for  him  to  say  that 
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this  notice  is  a  nallity.  It  is  his  statement  of  the  amount 
involved  in  the  action.  The  complaint  justifies  the  statement. 
It  alleges  the  plaintiff's  partnership  with  the  deceased,  Ilenrj 
Adams,  an  investment  by  the  latter  in  his  own  name  of 
specific  amounts  of  the  joint  funds  of  the  partnership  in  the 
purchase  of  specific  real  estate  and  securities,  and  the  receipt 
by  him  of  the  rents  and  dividends  issuing  therefrom,  amount- 
ing in  the  aggregate  to  large  sums,  of  which  an  approximate  esti- 
mate is  made ;  and,  further,  the  plaintiff  alleges  with  absolute 
definiteness  that  "  the  average  income  of  said  partnei-ship  was 
not  less  than  $5,000  per  annum,  equal  in  gross  sums  to  upwards 
of  $100,00p,  which  was  received  and  invested  by  said  Henry 
Adams  in  manner  hereinbefore  stated ;  and  that  said  Henry 
Adams  received  all  dividends,  annual  interests  and  profits 
accruing  from  such  investments,  amounting  in  gross  sum  to 
another  $100,000,  equal  in  all  to  not  less  than  $200,000,  all 
of  which  facts  he  states  according  to  his  best  recollection, 
information  and  belief," 

The  judgment  asked  is  that  the  partnership  be  dissolved, 
and  also  that  an  account  be  taken,  not  only  of  the  partnership 
business  but  of  the  receipts  of  moneys,  investment  of  the 
same,  dividends,  rents,  etc.,  and  of  all  the  rights,  etc.,  of 
the  plaintiff  in  respect  thereto  as  specified  in  the  complaint. 
One-half  of  the  property,  securities  and  money  mentioned  as 
the  assets  of  the  partnership,  constitute  the  subject-matter 
involved,  that  being  the  plaintiff's  share,  if  a  copartner,  and 
one-half  of  the  value,  as  stated  in  the  complaint,  furnishes  a 
sufficient  basis  for  computation  of  an  allowance.  The  judg- 
ment rendered  is  conclusive  of  the  right  of  the  defendants 
to  retain,  as  the  individual  property  of  Henry  Adams,  all  the 
property  described,  and  we  think  a  case  was  made  upon  which 
the  discretion  of  the  trial  judge  as  to  allowance  might  bo 
exercised. 

The  cases  cited  by  the  respondent  differ  from  the  one  in 
hand.  In  Weaver  v.  Ji  ly  (83  N.  Y.  89)  the  plaintiff's  legacies 
were  only  payable  after  the  testator's  debt«»,  the  estate  was 
shown  to  be  insolvent,  and  it  seemed  clear  that  the  plaintiff's 
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claim  was  without  value.  la  StrxdhevH  v.  Pearce  (5 1  K.  Y. 
365)  the  allowance  was  reduced  to  a  sum  estimated  on  one- 
fourth  of  the  value  of  the  lease  (that  being  the  property  iu 
question),  the  plaintiff  claiming  no  interest  beyond  that. 
Here  the  plaintiff  claims  as  equal  partner,  and  there  is  no 
suggestion  that  the  sums  stated  are  subject  to  any  deduction. 
They  might  be  increased  and  added  to  by  other  items,  as  to 
the  detail  of  which  the  plaintiff  assumed  ignorance,  but  not 
reduced,  for  as  to  those  enumerated  the  plaintiff  spoke  from 
knowledge  or  information,  upon  the  faith  of  which  he  made 
the  allegations.  The  decision  of  the  trial  judge  is,  however, 
subject  to  review  by  the  General  Term ;  and  as  that  court  has 
disposed  of  it  without  passing  upon  the  merits  its  order 
should  be  reversed  and  the  case  remitted  to  it  for  further 
consideration. 

All  concur. 

Ordered  accordingly. 


Tke  People  of  the  State  of  Nkw  York,  v.  The  Knicker- 
BocKKB  Life  Insurance  Company,  Charles  H.  Russell, 
Eeceiver,  etc..  Appellant,  Pleasant  H.  Pendleton  et  al., 
Respondents. 

Before  the  dissolution  of  the  defendant  by  the  judgment  in  this  action 
and  the  appointment  of  a  receiver  of  its  property,  a  judgment  had  been 
recovered  against  it  in  a  United  States  Circuit  Court  upon  a  policy  of 
insurance  theretofore  issued  by  it.  Defendant  had  taken  the  case,  by 
writ  of  error,  to  the  United  States  Supreme  Court  for  review,  had 
given  a  bond  with  sureties,  and  had  given  as  indemnity  to  the  latter  a 
mortgage  upon  certain  of  its  property  and  an  assignment  of  a  mort- 
gage. The  receiver,  on  application  to  the  court  which  appointed  him. 
was  directed  to  employ  counsel  to  argue  the  cause  on  hearing  of  the 
wi'it  of  error.  The  judgment  was  reversed  and  a  new  trial  granted. 
Subsequently  the  plaintiffs  in  that  action  took  judgment  by  default. 
The  receiver  was  never  made  a  party  thereto  and  took  no  part  in  the 
conduct  of  the  defense.  Said  judgment  was  presented  as  the  basis  of 
a  claim  to  a  share  in  the  funds  of  the  dissolved  corporation  in  the 
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bands  of  the  receiver,  and  it  was  claimed  that  the  receiver  was 
concluded  thereby.  Held,  that  as  to  the  defendant  of  record,  its  disso- 
lution put  an  end  to  the  action,  and  at  the  time  of  the  rendition  of  the 
judgment  it  had  no  property  against  which  a  judgment  could  be 
enforced;  that  the  receiver  could  not  be  affected  by  said  judgment 
unless  he  had  by  some  action,  under  the  direction  of  the  court 
appointing  him,  made  himself  responsible  for  the  final  result;  that  his 
intervention  in  the  United  States  Supreme  Court  did  not  make  him  so 
responsible,  as  it  was  simply  for  the  purpose  of  protecting  the  assets  in 
his  hands  from  an  incumbrance  which  had  no  connection  with  the 
subject  matter  of  the  litigation,  and  the  reversal  of  the  judgment  ended 
his  connection  with  the  action,  and  the  parties  litigant  were  thereby 
restored  to  the  same  position  in  which  they  were  prior  to  its  rendition; 
that  the  United  States  Circuit  Court  acquired  no  jurisdiction  over  him 
or  over  the  funds  sought  to  be  reached  by  its  adjudication;  and  that 
therefore,  the  receiver  was  not  estopped  by  the  judgment. 

Castle  V.  Ho^es  (14  N.  Y.  829),  and  Jay  v.  De  Oroot  (2  Hun,  205). 
distinguished. 

People  V.  Knickerbocker  L.  Ins,  Go,  (43  Hun,  574),  reversed. 

(Argued  June  22,  1887;  decided  October  4,  1887.) 

Appeal  by  Charles  H.  Russell,  receiver  of  the  defendant, 
the  Knickerbocker  Life  Insurance  Company,  from  an  order 
of  the  General  Term  of  the  Supreme  Court  in  the  first 
judicial  department,  made  April  23,  1887,  which  reversed  an 
order  of  Special  Term  disallowing  the  claim  of  Pleasant  H. 
Pendleton  and  others  to  a  share  in  the  assets  in  the  hands  of 
the  receiver.     (Reported  below,  43  Hun,  574.) 

The  nature  of  the  claim  and  the  material  facts  are  as 
follows:  The  Knickerbocker  Life  Insurance  Company  was 
dissolved  in  December,  1882,  by  a  decree  of  the  Supreme 
Court  of  this  State,  and  the  appellant  appointed  receiver  of 
its  property.  Prior  to  that  time  a  judgment  had  been  rendered 
against  the  company,  by  the  Circuit  Court  of  the  United 
States,  for  the  Western  district  of  Tennessee,  in  favor  of 
Pleasant  H.  Pendleton  and  others,  upon  a  policy  of  insurance 
theretofore  issued  by  it.  The  company  sued  out  of  the 
Supreme  Court  of  the  United  States  a  writ  of  error  for  its 
review,  and  in  that  proceeding  gave  a  bond  with  sureties. 
Tlie  receiver,  having  ascertained  that  the  company  had  given 
these  sureties  a  mortgage  upon  certain  portions  of  its  property 
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in  the  State  of  New  York,  and  an  assignment  of  a  mortgage 
covering  other  property,  by  way  of  indemnity  against  liability 
on  the  bond,  reported  these  facts  to  the  court,  whose  officer 
he  was,  and,  under  its  direction,  employed  counsel  to  argue 
the  cause  upon  the  hearing  of  the  writ  of  error.  A  decision 
was  afterwards  made,  reversing  the  judgment  and  awarding  a 
new  trial.  But  before  the  mandate  was  sent  down  it  was 
discovered  that  the  citation  had  been  irregularly  issued, 
inasmuch  as  it  had  been  addressed  to  only  one  of  the  four 
parties  who  were  plaintiff's  below,  and  the  Supreme  Court,  of 
its  own  motion,  made  an  order  requiring  the  parties  to  the 
writ  of  error  to  show  cause  why  the  decision  should  not,  for 
that  reason,  be  vacated  and  set  aside,  and  the  writ  of  error 
dismissed.  Whereupon  the  receiver  by  petition,  stating  to 
the  court  his  ignorance,  until  that  time,  of  the  proceedings  in 
question,  asked  that  by  amendment  the  irregularity  might  be 
cured,  so  that  the  decision  should  stand  and  the  mandate  of 
the  court  issue.  As  a  reason  for  his  interference,  he  stated 
in  his  petition  that,  "  upon  taking  charge  of  the  property  of 
the  company,"  he  found  it  incumbered  by  the  mortgages  and 
assignment  above  referred  to,  "  and  that  all  of  said  property 
remained  incumbered  thereby,  awaiting  the  issuance  of  the 
mandate  of  the  court." 

The  request  was  granted,  and  after  reargument  the  mandate 
of  the  court  was  issued  pursuant  to  the  original  decision.  The 
receiver  was  never  made  a  party  to  the  record  in  either  court ; 
nor  did  he  in  any  way  take  part  in  the  conduct  of  the  defense, 
nor  did  he  control  or  direct  it  in  any  way.  Subsequently,  and 
on  the  25th  of  January,  1 886,  the  plaintiffs  in  the  action  took 
judgment  by  default  against  the  company  for  $17,560.12 
damages,  besides  costs,  and  presented  that  judgment  as  the 
sole,  but  as  they  claim  conclusive,  basis  of  a  right  to  share  in 
the  funds  of  the  dissolved  corporation  in  the  custody  of  the 
receiver.  The  claim  so  made  was  sent  by  order  of  the  court 
to  a  referee  to  determine  as  to  its  validity,  and  he,  upon  the 
facts  above  stated,  reported  (1)  that  the  judgment  was  with- 
out jurisdiction  so  far  as  the  assets  under  the  control  of  the 
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court  were  concerned;  (2)  that  the  claim  was  not  a  valid 
charge,  nor  entitled  to  a  distributive  share  of  them.  His 
report  was  confirmed  by  the  Special  Term,  but  its  order  to 
that  eflfect  was  reversed  by  the  General  Term  of  the  Supreme 
Court  and  an  order  made  that  the  receiver  allow  the  claim  as 
valid  against  the  assets  of  the  company,  and  pay  the  same  in 
the  due  course  of  the  administration  of  his  trust. 

Zeslie  W,  Russell  for  appellant.  The  judgment  rendered 
by  tlie  United  States  Circuit  Court  of  Tennessee  is  not  con- 
elusive  against  the  receiver.  {In  re  Norwood^  32  Hun,  196 ; 
McCulloch  V.  Norwood^  58  N.  Y.  562;  Sturges  v.  Vanderbilt, 
73  id.  384 ;  Mumma  v.  Potomac  Co.,  8  Pet.  286.)  Judg- 
ments, such  as  the  one  under  discussion,  are  not  within  the 
provisions  of  the  Federal  Constitution,  declaring  (art.  4,  §  1) 
that  "  full  faith  and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records  and  judicial  proceedings  of  every  other 
State."  {In  re  Norwood,  32  Hun,  196,  199.)  The  Massa- 
chusetts  court  had  jurisdiction  of  the  subject-matter  and  the 
persons  holding  it,  and  could  make  a  valid  judgment  without 
acquiring  jurisdiction  of  either  the  defunct  corporation  or  its 
receivers.  {Ilihemia  B^k  v.  MecKs  B^k,  21  Hun,  166; 
Kelly  V.  Crapo,  45  N.  Y.  86.)  In  cases  like  the  present  it  is 
the  peculiar  province  of  the  court  having  the  funds  in  its 
possession  to  determine  for  itself  all  rights  to  the  fund. 
{O'Mahoney  v.  Belmont,  62  N.  Y.  133,  149.)  The  record  of 
the  United  States  Circuit  Court  of  Tennessee  does  not  in  any 
manner  show  that  that  court  acquired  jurisdiction  of  the  per- 
son of  the  receiver.  It  is  not  competent  to  prove  by  parol 
evidence,  in  aid  of  the  record,  that  the  court  did  obtain  such 
jurisdiction.  {Noyes  v.  Butler,  6  Barb.  613.)  The  appear- 
ance of  the  receiver's  counsel  before  the  Supreme  Court,  to 
object  to  the  validity  of  the  judgment,  is  not  an  appearance 
which  can  bind  him  to  further  litigate  the  matter,  nor  can  he 
be  bound  by  any  judgment  subsequently  rendered  in  the 
action,  unless  the  court  which  renders  such  judgment  acquired 
by  some  proper  proceeding  jurisdiction  of  the  person  of  the 
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receiver.  {Cruger  v.  Hudson  H.  R.  R.  Co.,  12  N.  Y.  190.) 
No  judgment  of  the  Circuit  Court  of  Tennessee  could  be 
binding  upon  the  receiver,  as  a  non-resident  of  that  State, 
without  personal  service  of  the  process  upon  him.  {Pennoyer 
V.  Nef,  95  U.  S.  714.) 

A.  Walker  Otis  for  respondents.  The  receiver,  by  partici- 
pating in  the  litigation  and  accepting  the  benefits  of  the  same, 
is  bound  by  the  result  thereof.  {Castle  v.  Noyes,  14  N.  T. 
329 ;  Jay  v.  De  Groot,  2  Hun,  205.)  The  position  taken  by 
the  receiver  is  untenable.  That  what  he  did  in  the  cause  is 
analogous  to  what  aiitigant  may  sometimes  do  under  a  special 
appearance  is  untenable.     {Ilahich  v.  Folger^  20  Wall.  1.) 

Danforth,  J.  We  think  the  appeal  should  prevail.  As 
for  the  defendant  of  record,  its  dissolution  put  an  end  to 
the  action;  and  at  the  time  of  the  rendition  of  the  judg- 
ment it  had  neither  legal  existence,  capacity  to  be  sued,  nor 
any  property  against  which  a  judgment  could  be  enforced, 
while  the  receiver,  who  by  authority  of  law  had  taken  its 
effects,  had  not  been  made  a  party  to  the  action  in  which 
the  judgment  was  recovered.  It  is,  therefore,  plain  that  the 
funds  in  his  hands  should  not  be  affected  by  it,  unless  by 
interference  or  otherwise,  under  the  direction  of  the  court 
appointing  him,  he  has  made  himself  responsible  for  the  final 
result  of  the  litigation  between  the  parties.  {Mc  CvUoch  v.  Nor- 
wood, 58  N.  Y.  563.)  His  authority  to  do  the  acts  relied  upon 
by  the  respondents  was  derived  from  the  court  from  whom  he 
received  his  appointment,  and  its  exercise  was  necessary  for 
the  protection  of  property  which  had  come  to  his  hands.  He 
was  directed  to  argue,  for  the  plaintiff  in  error,  the  case  as  it 
was  presented  to  the  appellate  court,  and  he  was  allowed  to 
intervene  for  the  mere  purpose  of  protecting  such  interest 
as  he  might  have,  and  for  the  purpose  of  being  heard  on  the 
argument.  He  had  nothing  to  do  with  any  proceeding  in 
the  action,  nor  with  the  cause  of  action.  He  was  confined 
to  the  record  of  those  proceedings,  and  could  only  submit 
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the  judgment  of  the  inferior  tribunal  to  re-examination.  He 
was  required  to  do  this  because  of  liis  interest  in  the  property 
held  by  the  sureties,  and  his  duty  to  protect  it  as  increasing, 
if  their  lien  was  discharged,  the  assets  in  their  hands.  He 
would  also,  it  may  be  assumed,  have  been  bound  by  the  judg- 
ment rendered  by  the  Supreme  Court,  had  it  been  adverse  to 
the  plaintiff  in  error.  But  the  writ  of  error  asserted  no  claim 
or  demand  in  behalf  of  the  plaintiff  in  error.  It  could  not 
in  any  way  act  upon  the  parties;  it  acted  only  upon  the 
record  ;  and  because,  as  the  result  shows,  the  receiver  success- 
fully pointed  to  errors  in  the  record  which  required  the 
reversal  of  the  judgment,  it  is  now  claimed  that  he  is  bound 
by  *a  judgment  upon  the  merits,  rendered  upon  a  trial  in 
which  he  did  not  particioate,  in  an  action  to  which  he  was 
not  a  party  and  over  which  he  neither  exercised  nor  assumed 
control.  There  is  no  equity  in  such  a  result,  and  it  is  not 
required  by  the  cases  cited  by  the  respondent,  viz. :  Castle  v. 
^^oye8  (14:  N.  Y.  329),  and  Jay  v.  De  Groot  (2  Hun,  205). 
In  the  first  case  the  master  in  person  was  a  party  in  one  action, 
and  in  the  other  his  servant ;  but  the  master  conducted  the 
proceedings  as  was  his  duty,  and  the  decision  was  put  upon 
the  familiar  doctrine  that  the  judgment  of  a  court  of  com- 
petent jurisdiction  upon  a  question  directly  involved  in  the 
suit  is  conclusive  in  a  second  suit  between  the  same  parties, 
depending  on  the  same  question.  It  can  have  no  application 
here,  where  the  question  is  whether  the  appellant  was  a  party 
in  fact.  In  the  second  there  was  a  motion  in  a  foreclosure 
case  to  enter  judgment  for  deficiency.*  It  had  been  once 
made  and  denied.  The  appealing  party,  although  not  a  party 
to  the  record,  was  a  party  in  interest,  and  had  been  heard 
both  by  affidavit  and  counsel,  and  for  that  reason  was  held  to 
have  been  an  actual  party  to  the  motion,  and  subject  to  the 
rule  that  a  motion  once  decided  is  final,  unless  leavft  is  given 
to  renew.  If  the  appellant  were  asking  to  reargue  the  ques- 
tions disposed  of  on  the  writ  of  error,  the  general  rule  thus 
stated  might  apply,  he  having  been  once  heard.  Such,  how- 
ever, is  not  the  object  of  the  present  proceeding.     The  reversal 
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destroyed  the  effect  of  the  judgment,  and  the  original  cause 
of  action  was  no  longer  merged,  but  let  loose,  and  the  parties 
litigant  were  restored  to  the  same  condition  in  regard  to  it 
in  whicli  they  were  prior  to  its  rendition.  The  subsequent 
trial  and  judgment  concerned  that,  and  had  nothing  to  do 
with  the  writ  of  error.  As  to  the  cause  of  action,  the  receiver 
has  not  only  not  been  heard,  but  he  had  no  right  nor  oppor- 
tunity to  be  heard  respecting  it.  The  sole  object  and  reason 
of  his  intervention  on  the  hearing  of  the  writ  of  error  was 
to  protect  the  property  in  his  hands  from  an  incumbrance 
which  had  no  connection  with  the  subject-matter  of  litigation 
in  the  original  suit,  but  which  grew  out  of  a  distinct  and  col- 
lateral act  of  the  company  after  judgment  in  that  suit,  and  in 
aid  of  its  endeavor  to  avoid  it.  With  those  proceedings 
the  court  in  Tennessee  had  nothing  to  do.  The  receiver  com- 
mitted no  act  within  its  jurisdiction,  nor  was  the  property 
which  he  souglit  to  release  ever  under  its  control.  It  at  no 
time  acquired  jurisdiction  over  him,  nor  over  the  funds  now 
sought  to  be  reached  by  force  of  its  adjudication,  and  we  are 
unable  to  find  any  ground  upon  which  the  case  before  us  can 
be  made  an  exception  to  the  general  rule  that  a  person  is  not 
estopped  by  a  judgment  to  which  he  is  not  a  party. 

The  order  appealed  from  should,  therefore,  be  reversed, 
and  the  order  of  the  Special  Term  affirmed,  with  costs  of  the 
appellant  in  all  courts  to  be  paid  by  the  respondent. 

All  concur. 

Ordered  accordingly. 
SioKBLs  —Vol.  LXL       79 
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Samuel  Weeks  et  al.,  Respondents,  v,  Jacob  Weeks  et  al., 
CoRNWELL  et  al.,  William  A.  Parke  et  al.,  Appellants. 

The  court  has  power  to  authorize  a  receiver  appointed  in  a  partition  suit 
to  lease  the  property,  pendente  lite. 

To  justify  the  receiver  in  applying  for  authority  to  lease,  and  the  court 
in  granting  the  application,  it  is  not  necessary  that  the  power  to  lease 
shall  be  given  in  the  order  appointing  the  receiver,  br  that  said  order 
give  him  liberty  to  apply  for  instructions. 

The  court  may  authorize  a  lease  for  a  term  certain,  the  ordinary  term  of 
lease  for  such  premises,  although  it  may  extend  beyond  the  termination 
of  the  litigation. 

It  seems  that  a  lease  beyond  the  customary  term,  which  might  extend 
beyond  the  litigation,  would  be  an  unjustifiable  exercise  of  judicial 
discretion. 

Absence  of  notice  to  the  parties  of  the  application  by  the  receiver  for 
leave  to  lease  is  not  a  jurisdictional  defect,  and  does  not  invalidate  the 
order  or  the  lease  executed  under  it. 

It  seems,  however,  that  notice  should  be  required. 

Where  a  lease  has  been  executed  by  the  receiver  under  an  ex  parte  order 
of  the  court,  for  a  term  extending  beyond  the  close  of  the  litigation, 
the  court  has  power  to  modify  or  vacate  the  order,  although  the  rights 
of  the  lessee  may  be  affected  thereby. 

In  such  case  the  court  has  power  to  award  indemnity  to  the  lessee  as  a 
condition  of  granting  the  motion  to  vacate  or  modify;  and  where  the 
judgment  directs  a  sale  of  the  premises  the  court  may  direct  the 
indemnity  to  be  paid  out  of  the  fund  arising  on  sale. 

In  a  partition  suit  a  receiver  was  appointed,  with  authority  to  lease 
the  premises  for  the  term  of  three  years.  About  six  months  prior  to 
the  expiration  of  the  leases,  executed  in  pursuance  of  such  authority, 
and  pending  an  appeal  to  the  General  Term  from  the  judgment  in  the 
action,  upon  an  ex  parte  application  of  the  receiver  and  on  affidavits 
showing  that  the  litigation  would  not  be  terminated  until  long  after 
the  expiration  of  the  leases,  the  court  made  an  order  authorizing  the 
receiver  to  lease  for  a  further  term  of  three  years,  that  being  generally 
the  shortest  term  for  which  such  property  could  be  advantageously 
rented;  leases  were  executed  accordingly.  The  litigation  was,  in  fact, 
closed  within  a  year  after  the  commencement  of  the  second  terms.  On 
motion  of  the  parties  the  ex  parte  order  was  modified  so  as  to  authorize 
a  leasing  for  but  one  year,  and  the  leases  were  declared  invalid  except 
for  that  period.  Held,  that  the  court  had  jurisdiction  to  make  the  ex  parte 
order,  and  the  fact  that  the  litigation  terminated  wiihin  the  first  year  of 
the  new  term  did  not  affect  its  validity;  also,  that  the  court  had  power 
to  modify  the  order,  but  as  the  leases  were  valid  when  executed  and  the 
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lessees  acted  in  good  faith  in  reliance  upon  the  order,  and  as  the  parties 
had  waited  until  final  judgment  before  moving,  with  knowledge  that 
the  property  was  in  the  occupation  of  tenants  after  the  expiration  of 
the  first  leases,  the  tenants  were  entitled  to  indemnity 

(A.rgued  June  32,  1887;  decided  October  4,  1887.) 

Appeal  by  William  A.  Parke  et  al,  tenants,  from  an  order 
of  the  General  Term  of  the  Snpreme  Court  in  the  first  judicial 
department,  made  May  13,  1887,  which  affirmed  with  "costs 
and  disbursements"  against  the  appellants  an  order  of 
Special  Term,  modifying  a  previous  order,  authorizing  the 
execution  of  the  leases  under  which  the  appellants  claim,  and 
-directing  the  retention  and  deposit,  subject  to  the  further 
orders  of  the  court,  of  a  sum  specified  out  of  the  proceeds  of 
the  sale  of  the  premises  described  in  the  complaint. 

This  was  an  action  for  partition.  The  rights  and  interests 
of  the  parties  were  in  dispute  and  a  receiver,  pendmite  lite^ 
was  appointed. 

The  facts  material  to  the  questions  involved  in  this  appeal 
are  stated  in  the  opinion. 

Edward  M.  Shepard  for  appellants.  The  relief,  if  any,  to 
which  the  moving  parties  were  entitled,  could  not,  as  against 
them,  not  being  parties  to  the  action,  be  obtained  upon  motion 
or  otherwise  than  by  action.  {Ilill  v.  HeernianSy  59  N.  Y. 
396.)  The  direction  which  the  court  gave  the  receiver  by 
the  order  of  October  19,  1885,  was  valid  without  formal 
notice  to  the  parties  of  the  receiver's  application  for  the 
instruction  of  the  court.  (Thompson  on  Prov.  Rem.  484, 
chap.  5,  §  8;  Smith  v.  Stage  Go,,  28  How.  377;  Wade  on 
Law  of  Notice,  §  1186 ;  Fischer  v.  Langhein,  103  JST.  T.  84 ; 
Day  V.  Bach,  87  id.  56.)  The  order  appointing  the  receiver 
and  the  later  order  authorizing  the  present  leases  were  part 
of  the  action  and  were  fortified  and  protected  by  the  lis  pen- 
dens, {Shreeve  v.  Tlankinmn,  34  N.  J.  Eq.  413.)  A  receiver 
may,  with  the  sanction  of  the  judge,  demise  for  terms  of  years. 
(^Dancer  v.  Hastings,  4  Bing.  2;  Kerr  on  Receivers,  210; 
Ellicot  V.  V,  S.  Ins,  Co,,  7  Gill  [Md.]  308 ;  Keeney  v.  Home 
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Ins.  Co.,  71  N.  Y.  396 ;  2  Danieirs  Ch.  Pr.   [4   Am.  ed.] 
1715,  16,  41 ;  Story's  Eq.  Jur.  §  831.) 

Flamen  B.  Candler  for  respondents.  The  receiver,  and 
all  the  persons  holding  under  him,  as  tenants,  are  bound  br 
the  notice  of  the  pendency  of  this  action,  filed  April  24, 1882,. 
to  the  same  extent  as  the  parties  to  the  action  and  all  persons 
claiming  under  them ;  and  they  are  concluded  from  all  interest 
in  the  premises  by  the  judgment  of  March  19,  1886,  and  by 
the  sale  made  thereunder.  (Bennett  on  Lis  Pendens,  §§  14, 
15;  Becker  v.  Howard,  47  How.  Pr.  423.)  The  receiver 
was  appointed  pendente  lite,  and  his  powers  and  duties  must 
be  found  in  the  order  by  which  he  was  appointed.  {Foster  v. 
Townsend,  68  N.  Y.  203,  208 ;  Keen^  v.  Ins.  Co.,  71  id. 
396-401 ;  Finkev.  Finke,  25  Hun,  616-618 ;  Oreen  v.  Winter^ 
1  Johns.  Ch.  60 ;  Bank  v.  White,  6  Barb.  589-597 ;  JTegtM  v. 
Brooklyn,  1  Code  R.  471-483 ;  Verplankv.  Ins,  Co.,  2  Paige> 
438-452.)  He  was  bound  in  law  to  give  notice  to  all  the 
parties  to  the  action  before  attempting  to  lease  the  property 
for  a  term  of  years,  and  it  was  his  duty  to  apply  to  the  court 
for  further  instructions  under  the  order  appointing  him. 
(Rule  192,  Court  of  Chancery ;  Rule  78,  Hun's  Court  Rules  ; 
Shreves  v.  Hankinsan,  34  N.  J.  Eq.  413 ;  Vincent  v.  Parkery 
7  Paige,  65 ;  Yerplayik  v.  Verplank,  22  Hun,  104 ;  Foster  v. 
Tavonsend,  68  N.  Y.  206 ;  Lane  v.  Lutz,  3  Abb.  Ct.  App. 
Dec.  19 ;  BoUes  v.  Duff,  37  How.  Pr.  162-166.)  The  court, 
at  Special  Term,  had  the  power  to  modify  the  ex  parte  order 
of  October  19,  1885,  and  having  exercised  its  power  and  dis- 
cretion, and  the  order  having  been  affirmed,  this  court  should 
not,  upon  all  the  facts  in  the  case,  disturb  the  same.  {In  re 
City  Buffalo,  78  N.  Y.  362;  16  Hun,  49;  Dinsmorev. 
Adams,  48  How.  Pr.  274;  Code,  §  721::  Bolles  v.  Duff,  37 
How.  Pr.  162-166.) 

Andrews,  J.  The  order  of  February  6,  1883,  appointing 
the  receiver  in  the  action,  was  made  on  the  petition  of  one 
of  the  defendants,  upon  notice  to  the  other  parties,  and  was 
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granted  without  opposition.  The  property  sought  to  be  par- 
titioned consisted  of  four  houses  and  lots  on  Fifth  avenue,  in 
the  city  of  New  York,  of  great  value,  and  the  rights  and 
interests  of  the  several  parties  depended  upon  the  construc- 
tion of  the  will  of  Jacob  Weeks,  deceased,  and  involved  the 
determination  of  complicated  and  diflBcult  questions.  The 
main  object  of  the  receivership  was  to  secure  the  renting  and 
care  of  the  premises  pending  the  litigation,  for  the  benefit  of 
the  parties  who  should  be  adjudged  to  be  vested  with  the 
legal  title  to  the  property.  The  order,  therefore,  authorized 
the  receiver  to  lease  the  premises,  or  any  part  thereof,  for  a 
term  not  exceeding  three  years  from  May  1,  1883.  The 
receiver,  under  the  authority  conferred,  leased  the  several 
houses  and  lots  at  a  large  rent  for  terms  expiring  May  1, 1886. 
On  the  19th  of  October,  1885,  pending  the  appeal  to  the 
General  Term  from  the  judgment  of  the  Special  Term,  the 
receiver,  upon  an  aflBdavit  stating  that  the  action  was  pending 
on  appeal  to  the  General  Term,  and  that  he  had  been  informed 
by  the  attorney  therein  that  the  case  would  be  carried  to  the 
Court  of  Appeals,  and  that  the  case  would  not  be  finally 
determined  till  long  after  May  1,  1886,  and  also  that  unless 
he  was  empowered  to  renew  the  leases  for  another  term  the 
tenants  might  leave,  and  the  houses  remain  untenanted  after 
that  date,  applied  ex  parte  to  the  court  at  Special  Term  for 
liberty  to  renew  the  leases,  and  the  court  thereupon  made  an 
order  authorizing  the  receiver  to  lease  the  property  "for  a 
term  or  terms  beginning  from  the  1st  of  May,  1886,  and  not 
extending  beyond  the  1st  of  May,  1889."  The  receiver  there- 
upon renewed  the  leases  to  two  of  the  tenants  in  possession  for 
three  years  from  May  1886,  and  granted  a  new  lease  of  one 
of  the  houses  and  lots  to  a  new  tenant  for  the  same  term. 
The  General  Term,  May  3,  1886,  afiirmed  the  judgment  of 
the  Special  Term  declaring  the  rights  and  interests  of  the 
several  parties,  and  directing  a  sale  of  the  premises.  That 
judgment  was  afiirmed  by  this  court  in  February,  1887. 
The  present  appeal  is  from  an  order  of  the  General  Term 
affirming  an  order  of  the  Special  Term  made  after  the  affirm- 


630  Weeks  et  al.  v.  Weeks  et  al.  [Oct., 

Opinion  of  the  Court,  per  Andrews,  J. 

ance  of  the  judgment  by  this  court,  upon  the  application  of 
the  parties  to  this  action,  modifying  the  order  of  October  19, 
1885,  so  that  it  should  stand  as  an  order  authorizing  the  leas- 
ing by  the  receiver  for  the  term  of  one  year  only  from 
May  1,  1886,  and  declaring  that  the  leases  executed  by  tlie 
receiver  were  valid  only  for  the  term  of  one  year. 

The  first  question  relates  to  the  jurisdiction  of  the  court  to 
grant  an  order  on  the  application  of  a  receiver,  ex  parte,  with- 
out notice  to  the  parties  to  the  action,  for  the  leasing  of  real 
prop*erty,  which  is  the  subject  of  the  receivership,  for  a  term 
certain  which  may  extend  beyond  the  termination  of  the 
litigation.  It  is  well  settled  that  a  receiver  cannot  ex  inere 
motu  let  the  premises  which  he  holds  as  receiver.  "He 
cannot,"  said  Lord  Thurlow,  "  set  and  let,  or  make  expendi- 
tures upon  the  estate,  without  an  application  to  the  court," 
and  a  lease  granted  by  a  receiver  without  the  order  of  the 
court  was  lield,  in  Dunford  v.  Lane  (cited  in  1  Bro.  C.  0 
160),  to  be  invalid.  Formerly,  under  the  English  prac- 
tice, a  receiver  was  not  ordinarily  permitted  to  originate  steps 
or  proceedings  on  his  own  motion.  The  parties  were  left  to 
make  such  application  in  the  case  as  might  be  deemed  neces- 
sary, although  the  rule  was  not  absolute  and  applications  were 
allowed  to  be  made  by  the  receiver  under  special  circum- 
stances. {Ireland  v.  Eade^  7  Beav.  55 ;  Parker  v.  Dunn^ 
8  id.  497 ;  Wrixon  v.  Vize,  5  Ir.  Eq.  276.)  In  this  country 
a  broader  view  is  taken,  and  it  is  common  practice  for 
receivers,  on  their  own  motion,  to  apply  to  the  court  for 
directions  as  to  the  execution  of  their  duties.  (High  on 
Receivers,  §§  181,  188,  and  cases  cited.)  Orders  appointing 
receivers  usually  contain  a  clause  giving  to  the  receiver 
liberty  to  apply  to  the  court  for  instructions ;  and  where 
real  property  is  the  subject  of  the  receivership  the  order 
not  infrequently  confers  the  power  to  lease.  We  apprehend, 
however,  that  it  is  not  necessary  under  our  practice  that  the 
order  appointing  a  receiver  should  contain  these  provisions 
in  order  to  justify  the  receiver  in  applying  for  instructions, 
or   the   court    in   granting   an    application    therefor,   or  in 
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authorizing  the  receiver  to  lease  the  property.  It  is  said 
that  the  court  has  no  power  to  authorize  a  receiver,  pendente 
litey  to  lease  for  a  term  certain,  so  as  to  make  the  lease 
valid  beyond  the  period  of  the  litigation.  There  can  be  no 
doubty  having  in  view  the  object  of  such  receivership, 
which  is  to  take  the  care  and  custody  of  the  property  and 
administer  it  during  the  litigation  and  to  hold  it  to  answer 
the  final  judgment  in  the  action,  that  a  lease  beyond  the  cus- 
tomary term,  according  to  the  nature  of  the  demised  property, 
which  might  extend  beyond  the  termination  of  the  litigation, 
would  be  an  unjustifiable  exercise  of  judicial  discretion.  But 
to  deny  the  power  of  the  court  to  authorize  a  lease  for  a  term 
certain  in  any  case,  or  to  hold  that  every  lease  so  authorized  is 
terminable,  ipso  facto^  on  the  termination  of  the  litigation, 
would,  as  was  said  in  Shreve  v.  Hankinson  (34  N.  J.  Eq.  413), 
often  prevent  any  leasing  of  the  property  at  all.  It  is  cus- 
tomary to  lease  farms  for  not  less  than  a  year,  and  tlie  better 
class  of  dwellings,  especially  where  the  tenant  is  to  furnish, 
are  usually  let  for  a  term  certain.  When  such  property  is  in 
the  hands  of  a  receiver,  pendente  lite,  and  the  termination 
of  the  suit  is  uncertain,  it  would  often  result  in  great  loss 
if  the  court  had  no  power  to  authorize  a  lease  for  the 
customary  term,  except  upon  the  consent  of  all  the  parties 
interested.  The  receiver  is  the  officer  of  the  court.  In  virtue 
of  its  general  jurisdiction  the  court  in  a  proper  case  assumes 
for  the  time  being  the  care  and  custody  of  the  property.  The 
receiver  '•epresents  all  interests  and  under  the  direction  of  the 
court  manages  the  property  for  the  benefit  of  all  concerned. 
The  power  of  the  court  to  authorize  leases  by  a  receiver  for  a 
term  certain  was  recognized  by  rule  192  of  the  former  court 
of  chancery,  in  cases  of  receivers  in  creditors'  suits,  and  is 
also  recognized  by  the  present  rule  of  the  Supreme  Court  (93) 
which  permits  a  receiver  to  make  leases,  from  time  to  time, 
as  may  bo  necessary,  for  terms  not  exceeding  one  year.  In 
Daniel's  Chancery  Practice  (4  Am.  Ed.  749)  it  is  said  that 
"in  an  ordinary  case  a  receiver  may,  in  his  discretion,  let  for 
a  year  or  les^,  or  for  any  term  not  exceeding  three  years, 
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without  applying  for  tlie  sanction  of  the  judge."  The  power 
in  England  seems  now  to  be  regulated  by  general  orders,  and 
the  language  quoted  is  to  be  interpreted  in  view  of  this  fact. 
The  court,  in  making  the  order  of  October  19,  1885,  did 
not,  we  think,  transcend  its  power,  in  authorizing  the  receiver 
to  lease  for  the  term  of  three  years,  provided  it  could  grant 
the  order  exparte^  without  notice  to  the  parties  to  the  action. 
It  appears,  without  contradiction,  that  three  years  was  gener- 
ally the  shortest  terra,  for  which  unfurnished  houses  of  the 
description  of  those  in  question,  could  bo  advantageously 
rented  in  the  city  of  New  York.  This  was  the  term  for 
which  they  were  first  rented,  under  the  order  appointing  the 
receiver.  The  duration  of  the  litigation  was  uncertain  when 
the  order  of  October  19,  1885,  was  made.  The  fact  that  it 
was  terminated  within  the  first  year  of  the  term  does  not 
affect  the  validity  of  the  leases,  provided  the  court  had  juris- 
tion  to  make  the  order  under  which  they  were  executed.  But 
it  is  insisted  that,  assuming  that  the  court  had  power  on 
notice  to  the  parties  interested,  to  make  an  order  authorizing 
the  receiver  to  lease  the  property  for  a  term  certain,  it  had 
no  power  without  notice  to  them,  or  giving  them  an  oppor- 
tunity to  be  heard,  to  bind  the  property  by  leases  extending 
beyond  the  termination  of  the  litigation.  We  are  of  opinion 
that  the  absence  of  notice  to  the  parties  of  the  application,  by 
the  receiver,  was  not  a  jurisdictional  defect  rendering  the 
order  made  thereon  void.  The  question  in  this  aspect  is 
one  of  power,  and  not  of  propriety.  We  cannot  doubt 
that  if  the  attention  of  the  judge  had  been  called  to  the 
subject,  he  would  not  have  made  so  important  an  order, 
without  notice,  to  the  parties  to  the  litigation.  The  English 
courts,  as  we  have  seen,  are  very  reluctant  to  entertain 
applications  made  by  a  receiver  in  an  action,  without  the 
presence  or  intervention  of  the  parties,  and  a  wise  discre- 
tion dictates  the  reasonableness  of  requiring  a  receiver  who 
seeks  the  direction  of  the  conrt,  in  important  matters, 
affecting  the  administration  of  his  trust,  to  give  notice  to  the 
parties  beneficially  interested  in  the  property.     But  we  can- 
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not  say  that  this  is  an  essential  condition  to  the  exercise  by 
the  court  of  its  jurisdiction.  Under  the  English  practice,  prior 
to  the  enactment  of  the  general  rules,  an  application  for  liberty 
to  lease  property  in  the  hands  of  a  receiver  was  made  by 
a  party  and  not  by  the  receiver,  "  and  was  obtained  as  of 
course"  (2  Dan.  Ch.  Pr.  1982;  High  on  Eeceivers,  §  194), 
without  notice  to  the  other  party.  In  Neale  v.  Bealing 
(3  S wanst.  304,  note)  a  motion  of  course  was  made  for  sequestra- 
tors to  set  and  let  the  estate.  It  was  denied,  the  Lord  Chancellor 
saying,  "  I  cannot  allow  this  without  notice  to  the  other  side, 
for  though  it  is  a  motion,  of  course,  to  obtain  liberty  for  a 
receiver  to  set  and  let,  and  now  most  orders  are  drawn  up 
with  such  express  power  in  them,  yet  the  reason  of  both  of 
them  is  that  lie  is  appointed  by  the  court,  for  the  management 
of  the  estate,  but  sequestrators  have  but  precarious  or  temporary 
power  to  levy  a  debt,  and  the  sequestration  may  be  taken 
away  to-morrow  or  as  soon  as  the  demand  is  satisfied."  The 
court  in  directing  a  lease  acts  through  \t%  receiver,  and, 
however  proper  it  may  be  to  require  notice,  there  is,  we  think, 
no  inflexible  rule  of  law  that  it  cannot  act  without  notice,  or 
that  leases  executed  under  its  authority,  without  notice,  are 
void. 

The  next  question  relates  to  the  power  of  the  court  to 
modify  or  vacate  the  order  so  as  to  aflEect  the  rights  of  lessees 
who  took  their  leases  in  reliance  thereon.  The  general  power 
of  a  court  to  modify  or  vacate  its  judgments  or  orders  for 
fraud  or  irregularity,  or  where  it  has  acted  inadvertently,  or 
improvidently,  is  well  settled.  It  is  true,  the  law  protects  the 
title  of  a  third  person,  being  a  bona  fide  purchaser  on  a  sale 
on  an  execution  under  a  judgment  voidable  but  not  void, 
although  the  judgment  is  subsequently  reversed  for  error 
{Manning^s  Case,  4  Coke,  329  ;  Woodcock  v.  JBennety  1 
Cow.  711.)  This  principle  does  not,  we  think,  preclude  the 
court  from  modifying  or  vacating  a  summary  order  made 
improvidently  in  the  course  of  an  action  although  tlie  rights 
of  third  persons  may  be  affected  thereby.  (See  Hale  v. 
Clausofij  60  N.  Y.  339,  and  cases  cited.)  The  court  had, 
SicKBLs  r— Vol.  LXI.        80 
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therefore,  power  to  set  aside  or  modify  the  order  of  October 
19,  1885.  But  the  leases  were  not  void.  The  lessees  acted 
bona  fide  in  reliance  upon  the  order  of  the  court,  and  will 
as  the  affidavits  tend  to  show,  be  subjected  to  loss  if  the  leases  are 
annulled.  The  parties  who  call  upon  the  court  to  vacate  or 
modify  the  order  of  October  19,  1885,  waited  until  the  final 
judgment  of  the  Court  of  Appeals  before  moving.  They 
deny  that  they  knew  of  the  order  until  after  the  final  decision 
in  the  case.  But  they  knew  that  the  houses  were  in  the 
occupation  of  tenants  after  May  1, 1886,  and  must  have  known 
that  it  was  under  some  arrangement  with  the  receiver.  We 
think  the  court  was  anthorized  to  award  indemnity  out  of  the 
fund  arising  on  the  sale  under  the  judgment  in  partition,  tor 
any  damages  to  the  lessees,  as  a  condition  of  granting  the 
motion,  and  that  nothing  less  will  satisfy  the  claims  of  justice. 
We  are  of  opinion  that  the  order  of  the  General  and  Special 
Terms  should  be  affirmed,  with  a  modification,  however, 
declaring  that  the  damages  when  ascertained  shall  be  paid 
out  of  the  fund  reserved  under  the  order  of  the  court. 

All  concur. 

Ordered  accordingly. 

r 

On  subsequent  motion  to  amend  remittitur  the  following 
order  was  handed  down  : 

Ordered,  That  the  remittitur  herein  be  amended  by  insert- 
ing after  the  word  "  ascertained,"  the  words  "  with  the 
expenses  of  the  reference,"  and  also  by  inserting  a  provision 
further  modifying  the  order  of  the  General  Term  by  striking 
out  the  award  of  costs  and  disbursements  against  the  appellants. 
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MicHABL   Sullivan  et  al.  v.  Jambs  Millbb  et  al. 

In  Matter  of  the  Petition  of  Joseph  J.  Little  et  al.,  Appel- 
lants, V,  John  F.  Ames,  Receiver,  etc..  Respondent. 

In  January,  1883,  M.  made  an  assignment  for  the  benefit  of  creditors. 
Among  tiie  property  assigned  were  certain  stereotype  and  electrotype 
plates  then  in  the  possession  of  L.  &  D. ,  as  custodians  for  M. ,  upon 
which  was  a  chattel  mortgage,  which  was  not  filed  until  the  day  of  the 
execution  of  the  assignment.  In  March,  1888,  L.  &  D.  recovered  a  judg- 
ment against  M.  for  a  debt  accruing  prior  to  January,  and  attempted 
to  levy  upon  the  plates  by  virtue  of  an  execution  issued  thereon.  By 
an  order  made  in  this  action  the  assignee  was  removed  and  a  receiver, 
pendente  lite,  of  the  assigned  property  appointed.  In  proceedings  insti- 
tuted by  the  receiver  against  L.  &  D. ,  who  had  refused  to  deliver  up  the 
plates,  it  was  adjudged  that  said  firm  had  no  lien,  and  that  the  receiver 
was  entitled  to  possession.  The  plates  were  thereupon,  and  previous 
to  July,  1883,  delivered  to  the  receiver.  In  March,  1884,  the  receiver 
applied  ex  parte  for  directions  as  to  the  disposition  of  the  property,  and 
an  order  was  thereupon  made  directing  a  sale  of  the  plates  and  pay- 
ment of  the  mortgage  debt  out  of  the  proceeds;  this  the  receiver  did. 
In  November,  1884,  L.  &  D.  petitioned  to  have  the  ex  parte  order  vacated 
so  far  as  it  directs  the  payment  of  the  mortgage.  Held,  that  the  petition 
was  properly  denied;  that  as,  at  the  time  of  the  sale,  L  &  D.  had  no  lien 
upon  the  property,  their  remedy,  if  any,  wj^s  to  obtain  an  order  of  the 
court  directing  as  to  the  disposition  of  the  proceeds,  and  until  this  was 
done  it  was  the  duty  of  the  receiver  to  proceed  under  the  order  of  the 
court;  that  when  the  mortgage  became  payable  the  mortgagee,  in 
the  absence  of  fraud,  became  entitled,  as  against  the  mortgagor  and  his 
representatives,  and  all  other  persons  who  had  not  acquired  liens,  to 
demand,  receive  and  sell  the  mortgaged  property;  that  after  waiting  a 
reasonable  time  to  enable  the  petitioners  to  take  steps,  if  they  desired, 
to  establish  a  right  to  the  property,  it  was  the  duty  of  the  receiver  to 
apply  for  and  take  the  directions  of  the  court,  and  he  was  under  no 
obligation  to  give  notice  to  the  general  creditors;  and  that  the  peti- 
tioners having  laid  still  from  July,  1883,  to  November  1,  1884,  without 
taking  any  steps  or  giving  any  notice  of  an  intention  to  assert  an  interest 
in  the  property,  if  they  had  any  equitable  interest  (as  to  which  qtuBre), 
they  had  lost  it  by  their  laches. 

The  principles  governing  an  accounting  by  an  assignee  under  a  general 
assignment  control  in  such  a  case,  and  relieve  the  receiver  from  any 
liability  for  payments  and  disbursements  made  in  good  faith  in  the 
execution  of  the  duties  of  his  receivership. 
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The  general  creditors  of  a  mortgagor  of  chattels  have  no  right  to  assail 
the  mortgage  as  invalid  until  they  have  secured  a  lien  thereon  by  a  levy 
under  judgment  and  execution,  or  in  some  way  have  acquired  a  legal 
or  equitable  interest  therein. 

(Argued  June  23,  1887;  decided  October  4, 1887.) 

Appeal  by  Joseph  W.  Little  and  others,  petitioners,  from 
order  of  the  General  Term  of  the  Supreme  Court  in  the  first 
judicial  department,  made  June  1,  1886,  which  affirmed  an 
order  of  Special  Term  denying  an  application  of  said  peti- 
tioners, the  nature  of  which,  as  well  as  the  material  facts,  are 
stated  in  the  opinion.     (Reported  below,  40  Hnn,  516). 

James  H.  Marvin  for  appellants.  The  mortgages  not 
being  filed  until  after  the  demands  of  Little  &  Co.  had 
accrued,  and  the  mortgagee  not  having  taken  possession  of 
the  property,  rendered  the  mortgages  void  as  to  them, 
although  their  judgment  was  not  recovered  or  their  execu- 
tions issued  until  after  the  mortgages  were  filed.  (2  R.  S., 
136,  §§  9,  10;  Thompson  v.  Van  Vechten,  27  N.  Y.  568; 
Stewart  v.  Beale,  7  Hun,  405 ;  68  N.  Y.,  629 ;  Parshall  v. 
i:ggart,  54  id.,  18;  11  Hun,  634;  52  id.  188;  77  id.  628; 
34  id.  253 ;  35  id.  320 ;  17  id.  580 ;  52  id.  185 ;  12  Blatch. 
548 ;  14  N.  Y.  71 ;  57  Barb.  155 ;  32  N.  Y.  457 ;  28  id.  45  ; 
101  U.  S.  739.)  The  execution  issued  to  the  sheriflE  without 
levy  bound  the  property  covered  by  the  mortgages  from  the 
time  of  its  delivery  to  the  sheriff.  (27  N.  Y.  217;  Code  of 
Civ.  Pro.,  §§  1404,  409.)  Knox  and  the  receiver  stand  in 
the  same  position  that  Miller  stood.  They  acquired  no  rights 
that  he  did  not  possess.  They  took  the  mortgaged  property 
subject  to  the  rights,  legal  and  equitable,  of  Little  &  Co. 
<37  Barb.  185;  32  id.  322;  2  Hilt.  275;  14  Abb.  Pr.  112 
.Steward  v.  Beale.  7  Hun,  405,  421;  17  N.  Y.  28;  id.  580, 
584;  12  Blatch.  548;  Mitchell  v.  Winslow,  2  Story,  492 
Burrill  on  Assignments,  §  391 ;  Stewart  v.  PlaU,  101  U.  S, 
739 ;  95  id.  764 ;  Van  Eoesen  v.  Radcliffe,  17  N.  Y.  580 
1  Keyes,  203,  213;  4  Dner,  107;  23  Barb.  653.)  Under 
chapter  314,  Laws  of  1858,  a  general  assignee,  or  receiver 
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acting  for  creditors,  can  impeach  transfers  of  property  of 
their  assignor  for  fraud,  but  for  fraud  only.  {OoUina^  Casey 
12  Blatch.  648;  Stewart  y.  Piatt,  101  U,  S.  739;  7  Hun, 
238;  26  id.  353;  72  N.  Y.  424:.)  The  creditor  may  assert 
his  remedy  given  by  the  statute  against  an  unfiled  mortgage 
whenever  he  shall  have  obtained  his  judgment.  (27  N.  Y, 
568.)  The  right  of  Little  &  Co.  to  assail  the  mortgages  of 
Masteiison  is  given  by  statute.  The  right  given  is  absolute 
and  admits  of  no  qualification,  and  cannx)t  be  defeated  by  any 
act  of  the  mortgagor.  [Niagara  Co.  B^k  v.  Lord,  33  Hun, 
564.)  Little  &  Co.  could  not  levy  upon  the  property  and 
take  it  from  the  receiver's  possession  and  sell  it,  but  they  had 
a  right  to  come  into  a  oourt  of  equity  and  assert  their  right  to 
have  sufficient  of  the  proceeds  of  the  mortgaged  property, 
realized  by  the  receiver  from  its  sale,  applied  to  the  satisfaction 
of  their  judgment.  {First  Nat,  Bk.  of  Oswego  v.  Dunn,  97 
N.  Y.  149 ;  Stewart  v.  Beale,  7  Hun,  421 ;  68  id.  629.)  The 
appointment  of  the  receiver  merely  preserved  and  secured  the 
property  of  the  debtor  Miller  for  Iiis  creditors.  {Mirich  v» 
8elde7i,  36  Barb.  15,  21 ;  77  N.  Y.  58 ;  8  Daly,  162 ;  29  Barb. 
68;  4  Hun,  71;  3  Kern.  556;  43  How.  492;  12  Abb.  N.  S. 
427 ;  35  N.  Y.  560 ;  53  id.  461 ;  37  Barb.  225 ;  1  Abb.  274 ; 
10  How.  481  ;  28  id.  337 ;  31  N".  Y.  631,  635 ;  7  Paige,  65.) 
The  proper  remedy  of  Little  &  Co.  is  by  a  motion  in  the  suit  in 
which  the  receiver  was  appointed.  (60  N.  Y.  92 ;  65  Barb.  275 ; 
71 N.  Y.  225 ;  79  id.  271 ;  4  Paige,  374 ;  1  id.  269 ;  14  Hun,  8 ; 
14  W.  Dig.  241 ;  36  Barb.  15 ;  48  N.  Y.  62;  10  Hun,  89 ;  72 
N.  Y.  170 ;  Hazard  v.  MoFarland,  Seld.  Notes,  248.)  Little  & 
Co.  are  not  precluded  from  enforcing  their  claim  by  the  statute 
of  1858.  (37  Barb.  185;  32  id.  822:  2  Hilt.  275;  14  Abb. 
Pr.  112 ;  7  Hun,  405,  421 ;  17  N.  Y.  28 ;  Steward  v.  PlaU 
101  U.  S.  739 ;  12  Blatch.  548 ;  7  Hun,  238.)  Having  notice 
it  was  the  duty  of  the  receiver,  before  paying  over  the  money 
to  the  mortgagee,  to  have  brought  Little  &  Co.  into  court 
and  had  their  rights  adjudicated,  and  for  this  neglect  of  his 
duty  he  is  personally  liable.  (4  Hun,  373;  Moulton  v. 
McCwrtUy,  6  Robt.  470 ;  Annis  v.  Upton,  66  Barb.  370 ;  Hitt 
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V.  BuscA,  22  Ala.  563 ;  Greenlf.  Ev.  381,  §  375.)  Notice  to 
the  receiver's  agent  and  his  attorney  and  counsel  was  effectual 
as  a  notice  to  the  receiver.  It  does  not  matter  in  what  manner 
the  receiver  got  the  notice,  so  long  as  he  had  it.  (6  Seld. 
184;  72  N.  Y.  89;  52  id.  280;  2  Hill,  464;  12  John.  306; 
3  Barb.  529.) 

Thomas  D.  Hobinson  for  respondent.  Upon  making  the 
assignment  for  the  benefit  of  creditore.  Miller  placed  his 
property  beyond  their  reach.  Their  status  as  creditors  then 
became  fixed,  and  nothing  they  could  afterwards  do  could 
alter  their  rights.  The  assignee  is  governed  by  the  express 
terms  of  the  trust.  {Nicliolaon  v.  Leavitty  6  N.  Y.  519.) 
The  assignment  is  both  his  guide  and  measure  of  his  duty. 
Beyond  that,  or  outside  of  its  terms,  he  is  powerless  and 
without  authority.  Control  of  the  court  over  his  actions  is 
limited  in  the  same  way.  (//i  re  LewU^  81  N.  Y.  424.)  The 
chattel  mortgages  were  valid  between  the  parties  without 
being  filed,  and  they  were  filed  long  before  the  appellants 
recovered  their  judgment,  and  are  good  against  them  until 
set  aside.  {Boatwick  v.  Monck^  40  N.  Y.  387 ;  Spring  v. 
Shorty  90  id.  538.)  The  question  whether  the  receiver  had 
notice  of  a  claim  of  lien  from  the  appellants,  being  a  question 
of  fact  arising  upon  conflicting  evidence,  cannot  be  reviewed 
in  this  court.     (Code  of  Civil  Pro.  §  1337.) 

RuGER,  Oh.  J.  The  petitioners.  Little  &  Demorest,  com- 
menced these  proceedings  to  vacate  and  annul  an  order 
previously  made  in  this  action,  which  authorized  Ames,  the 
receiver,  to  sell  certain  property  and  pay  the  liens  thereqn, 
and  to  obtain  an  order  requiring  the  receiver  to  pay  the 
amount  of  a  judgment  recovered  by  them  against  Miller. 
The  relief  sought  by  the  petitioners  was  denied  by  the  Special 
Term,  and,  upon  appeal,  its  order  was  aflBrmed  by  the 
General  Term,  whereupon  this  appeal  was  taken. 

The  situation  out  of  which  the  controversy  arose  is  sub- 
stantially as  follows :    On  the  4th  of  January,  1883,  Miller, 
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being  in  embarrassed  circumstances,  made  a  general  assign- 
ment of  his  property  to  Knox  for  the  benefit  of  his  creditors. 
Among  the  property  thus  assigned  were  certain  stereotype 
and  electrotype  plates,  then  in  the  possession  of  Little  & 
Demorest,  as  custodians  for  Miller,  and  the  eventual  appro- 
priation of  the  value  of  which  is  the  subject  of  controversy 
in  this  proceeding.  In  July,  1882,  these  plates  were  mort- 
gaged by  Miller  to  one  Masterson  to  secure  the  payment,  one 
year  from  date,  of  $6,500,  borrowed  money,  arid  providing 
for  the  possession  of  the  property  by  Miller  until  default  in 
the  payment  of  the  mortgage.  This  mortgage  was  not  filed 
until  January  4,  1883,  the  day  upon  which  Miller  executed 
his  general  assignment.  It  is  not  claimed  that  either  the 
assignment  or  the  mortgage  were  fraudulent  in  fact,  but  it  is 
alleged  that  the  mortgage  is  void,  as  against  creditors  and 
iona  fide  purchasers,  for  want  of  filing  at  the  time  of  its 
execution. 

In  March,  1883,  Little  &  Demorest  recovered  judgment 
against  Miller  for  an  indebtedness  accruing  between  July, 
1882,  and  January,  1883,  and  in  March,  1883,  attempted  to 
levy  upon  the  plates  under  an  execution  issued  upon  such 
judgment.  Knox  having  committed  some  violation  of  his 
duty,  as  assignee,  was,  by  an  order  of  the  court  in  this  action, 
on  February  19,  1883,  removed  from  his  position,  and  Ames 
was  thereupon  appointed  receiver,  pejidente  Hie,  of  the  property 
covered  by  the  assignment.  After  Ames'  appointment  he 
attempted  to  obtain  possession  of  the  plates  from  Little  & 
Demorest,  bnt  t^iey  refused  to  give  them  up,  claiming  to  hold 
them  under  the  levy  made  by  the  sheriff  upon  their  execu- 
tion ;  and  when  this  claim  was  adjudged  against  them  still 
claimed  to  hold  them  under  a  lien  for  storage.  Both  of  these 
claims  were  duly  presented  to  the  court  in  proceedings  insti- 
tuted by  Ames,  as  receiver,  against  Little  &  Demorest  and 
the  sheriff  of  New  York,  to  recover  possession  of  the  prop- 
erty ;  and  it  was  adjudged  in  such  proceedings  that  Little  & 
Demorest  acquired  no  lien  upon  it  bv  virtue  of  the  levy 
under  their  execution  or  otherwise,  and  that  the  receiver  was 
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entitled  to  tlie  possession  of  the  property  by  virtue  of  the 
assignment  and  his  appointment  as  receiver.  These  orders, 
were  not  appealed  from  and  the  questions  therein  decided 
are  res  adjudicata  between  the  parties  to  this  proceeding. 

The  plates  in  question  were,  previous  to  July,  1883, 
delivered  by  the  petitioners  to  the  receiver,  and  he  thereafter 
held  them  as  a  part  of  the  assigned  estate.  The  adjudica- 
tions referred  to  were  made  previous  to  July,  1883,  and  after 
that  time,  no  further  attempt  was  made  by  Little  &  Demorest 
to  establish  a  lien  upon  the  property  or  to  reach  the  proceeds 
of  its  sale  until  the  commencement  of  these  proceedings  in 
November,  1884.  In  March,  1884,  Ames  applied  ex  parte  to 
the  court  for  its  direction  as  to  the  disposition  of  this  property 
upon  a  petition  showing  that  it  was  of  greater  value  than  the 
amount  of  the  lien  upon  it,  and  that  its  further  retention  by 
him  would  entail  large  expense  upon  the  estate.  The  court, 
on  March  15,  1884,  made  the  order,  which  this  proceeding 
sought  to  vacate,  directing  him  to  sell  it  for  a  sum  not  less 
than  $7,800,  and  to  pay  the  mortgage  debt  out  of  such  pro- 
ceeds. The  receiver  thereupon  sold  the  property  at  public 
sale,  and  from  a  portion  of  the  proceeds  paid  the  amount  of 
the  mortgage  debt  to  Masterson,  the  mortgagee. 

It  is  claimed  by  the  appellants  that  the  receiver  could  not 
do  this  in  good  faith,  as  he  had  been  notified  of  their  claim 
and  the  grounds  upon  which  it  was  based.  A  written  notice 
to  this  effect  was  claimed  to  have  been  served  upon  Ames  on 
July  6,  1883,  but  the  receiver  disputed  the  fact  of  its  service. 
The  question  whether  the  notice  had  been  sejved  was  made 
the  subject  of  a  reference  by  the  court  upon  the  hearing  of 
this  proceeding,  and  was  the  principal  one  litigated  in  that 
court.  Much  evidence  was  given  on  both  sides  of  the  ques- 
tion, the  receiver  Ames  testifying  positively  that  such  a 
notice  had  never  been  served.  Upon  this  disputed  question 
of  fact  the  referee  found  that  the  evidence  did  not  establish 
the  service  of  the  notice.  This  report  was  confirmed  by  the 
court,  and  the  facts  found  thereby  are  not  open  to  contro- 
versy here. 
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The  petitioners  insist  on  this  appeal  that  they  are  entitled 
to  have  the  order  of  March  15,  1884,  vacated  so  far  as  it 
directs  the  payment  of  the  Mastereon  mortgage,  and  to  have 
an  order  made  directing  the  receiver  to  pay  them  the  amount 
of  their  judgment.  We  do  not  think  they  were  entitled  to 
the  relief  demanded.  The  order  which  they  ask  to  set  aside 
has  already  been  executed  by  the  receiver,  the  property  has 
been  sold  under  it,  and  the  proceeds  paid  over  under  the 
direction  of  the  court  in  good  faith  by  the  receiver.  The 
efEect  of  the  order  asked  for,  if  granted,  would  be  to  charge 
the  receiver  with  the  payment  of  the  petitioners'  judgment 
and  entail  upon  him  the  loss  of  that  amount.  At  the  time 
of  the  sale  of  this  property  by  the  receiver,  the  petitioners 
had  acquired  no  lien,  either  legal  or  equitable,  upon  it,  and 
no  legal  right  to  demand  of  the  receiver  the  payment  of 
their  judgment.  The  remedy  of  Little  &  Demorest,  if  any 
they  ha4,  was  to  obtain  the  order  of  the  court  directing  the 
disposition  of  the  proceeds  of  the  fund.  Until  this  was 
obtained  it  was  the  duty  of  the  receiver  to  proceed  in  the 
execution  of  the  duties  of  his  office  and  convert  the  assigned 
estate  into  money  and  pay  out  the  proceeds  under  the  direc- 
tion of  the  court.  (Herring  v.  iT.  Y,,  L.  E.  <k  W.  R.  R. 
Co,y  105  N.  Y.  375.)  The  general  creditors  of  a  mortgagor 
of  chattels  have  no  right  to  assail  a  mortgage,  or  other  con- 
veyance of  property  made  by  him,  as  invalid  until  they  have 
secured  a  lien  thereon  by  levy  under  a  judgment  and  execu- 
tion, or,  by  some  other  method,  acquired  a  legal  or  equitable 
interest  in  the  property.  {Southard  v.  Benner^  72  N.  Y. 
426;  Oeery  v.  Oeery^  63  id.  256.)  Until  such  lien  is 
acquired,  the  receiver  holds  the  property  subject  to  the  order 
of  the  court  and  liable  to  pay  the  proceeds  thereof  to  the 
person  designated  by  it.  At  the  time  of  his  assignment 
Miller  had  an  assignable  interest  in  the  property,  and  the 
assignee  took  the  legal  title  to  it  subject  to  the  payment 
of  the  liens  thereon ;  and  upon  the  appointment  of  the 
receiver  that  officer  succeeded  to  the  rights,  ani  became 
subject  to  the  duties  of  the  assignee,  so  far  as  he  was  directed 
SicKELB  — Vol.  LXL        81 
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by  the  court  to  perform  them.  When  the  mortgage  became 
payable,  in  July,  1883,  the  mortgagee  became  entitled,  as 
against  the  mortgagor  and  his  representatives,  and  as  against 
all  other  persons  who  had  not  acquired  liens  thereon,  to 
demand  and  receive  possession  of  the  mortgaged  property 
and  the  right  to  sell  it,  and  apply  the  proceeds  of  its  sale  to 
the  payment  of  his  debt.  The  receiver  could  not  success- 
fully resist  the  claim  of  Masterson  to  the  possession  of  the 
property,  or  a  proceeding  on  his  part  to  enforce  payment  of 
the  mortgage  debt.  After  awaiting  a  reasonable  time  for  the 
petitioners  to  take  steps,  if  they  desired  to  do  so,  to  establish 
a  right  to  the  property  in  question,  it  was  the  plain  duty  of 
the  receiver  to  apply  and  take  the  direction  of  the  court  as  to 
the  disposition  to  be  made  of  the  property  in  his  hands,  and 
he  was  under  no  obligation  to  give  notice  to  the  general 
creditors  of  Miller  of  such  application.  {Herring  v.  N.  F*., 
L.  E.  ife  W.  R.  E.  Co.,  supra,)  The  legal  title  and  all  of 
Miller's  interest  in  the  property  passed  by  the  assignment  to 
the  assignee,  and  upon  his  removal,  to  the  receiver  of  the 
court ;  and  if  he  was  debarred  for  any  reason  from  disput- 
ing the  validity  of  the  Masterson  mortgage,  it  furnished  no 
foundation  for  the  claim  of  Demorest  &  Little  to  take  pos- 
session of  the  property.  The  property  was  then  in  the 
custody  of  the  law  and  was  not  subject  to  levy  upon  a  judg- 
ment against  the  mortgagor,  and  this  was  adjudicated  in  the 
orders  referred  to.  If  there  were  creditors  of  Miller,  who 
supposed  themselves  entitled  to  make  equitable  claims  to  any 
portion  of  the  assigned  estate  in  the  hands  of  the  receiver,  it 
was  their  privilege  to  bring  them  to  the  attention  of  the 
court,  upon  proper  notice  to  the  parties  to  be  affected 
thereby,  and  obtain  its  adjudication  upon  their  claims  and  its 
order  authorizing  their  enforcement.  The  petitioners  have 
never,  however,  attempted  to  bring  Masterson,  whose  inter- 
ests in  the  property  they  assail,  into  court,  or  to  obtain  any 
order  affecting  his  claim  to  the  proceeds  of  the  mortgaged 
property ;  and  they  occupy  the  same  position  in  respect  to  it 
that  other  general  creditors  of  Miller  hold.     They  laid  still 
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from  July,  1883,  until  November,  1884,  without  taking  any 
steps  or  giving  any  notice  of  an  intention  to  assert  an  interest 
in  the  property  in  question,  and  we  think  they  were  then  too 
late  to  do  so  successfully.  It  is  quite  true  that  previous  to 
July,  1883,  the  petitioners  had  asserted  rights  as  to  the  prop- 
erty in  question,  but  those  rights  were  duly  litigated  between 
the  receiver  and  the  petitioners  and  adjudicated  against  the 
petitioners,  and  the  receiver  had  no  adequate  reason  for  sup- 
posing that  they  intended  to  assert  any  other  or  further  claim 
in  such  property.  Under  these  circumstances,  and  without 
haste,  the  receiver  proceeded  in  the  performance  of  his  duties 
and  sold  the  property  and  paid  out  the  proceeds  in  good  faith, 
under  the  order  of  the  court,  to  the  person  apparently  enti- 
tled to  them.  There  is  no  principle  of  law  or  canity  upon 
which  he  can  be  compelled  to  pay  them  again. 

It  is  not  our  intention  to  discuss  the  question  wnether  tne 
petitioners  had  at  any  time  an  equitable  claimwhich  might  have 
been  enforced  against  this  property,  but  we  do  hold  that  if  they 
ever  had  such  claim  they  have  lost  it  by  reason  of  their  laches. 
The  principles  goverhing  accountings  by  an  assignee  under 
a  general  assignment  control  this  case  and  relieve  the  receiver 
from  any  liability  for  payments  and  disbursements  made  by 
him  in  good  faith  in  the  execution  of  the  duties  imposed 
upon  him  by  his  receivership.  It  is  said  in  Young  v.  Britah 
(28  N.  T.  671)  that  "  it  is  thought  to  be  well  settled  that  a 
trustee,  while  acting  under  a  general  tinist,  is  entitled  to  be 
allowed  for  all  disbursements  for  taxes,  repairs,  salaries, 
insurances,  and  for  all  other  charges  and  expenses  which  he, 
in  good  faith,  thinks  proper  to  pay."  In  Wakeman  v.  Grover 
(4  Paige,  23)  it  was  held :  "  If  assignees  under  an  assignment 
which  is  fraudulent  in  law,  pay  over  the  proceeds  of  the 
assigned  property  to  creditors  of  the  assignor  in  pursuance 
thereof,  before  any  creditors  obtain  a  general  or  specific 
lien  on  the  assigned  property,  the  other  creditors  cannot 
compel  the  assignee  to  account  to  them  for  such  proceeds." 
The  head-note  in  Ames  v.  Blunt  (5  Paige  13)  states  the 
role   to   be  that,   ^*  although  an  assignment  for  the   benefit 
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of  creditors  is  fraudulent  as  to  those  who  do  not  assent  to  it, 
the  assignees  are  not  answerable  for  the  proceeds  of  assigned 
property  actually  paid  to  iona  fide  creditors  of  the  assignor, 
pursuant  to  the  assignment,  before  any  others  have  obtained 
either  a  legal  or  equitable  lien  on  such  property  or  the  pro- 
ceeds thereof." 

The  doctrine  of  these  cases  has  been  frequently  app^.ed  in 
subsequent  cases  in  the  courts  of  this  State  (Bishop  on 
Insolvent  Debtors,  §  229),  and  the  case  in  hand  is  within 
the  principle  there  laid  down.  The  receiver  in  this  case  had 
authority,  and  it  was  his  duty,  to  redeem  the  property  in 
question  from  the  lien  of  the  Masterson  mortgage  and  apply 
the  surplus  thus  obtained  to  the  purposes  of  the  trust.  Such 
mortgage  was  a  valid  lien  thereon  as  against  him,  and  could 
be  assailed  only  by  such  creditors  of  the  mortgagor  as  had 
acquired  a  lien  upon  the  property,  or  some  footing  in  regard 
thereto  which  gave  them  a  right  to  contest  the  question  of  its 
validity.  The  receiver  was  under  no  obligation  to  institute 
such  a  contest,  and  could  safely  proceed  in  the  execution  of 
his  trust  until  restrained  by  some  order  of  a  court  having 
jurisdiction  over  him. 

We  are,  therefore,  of  the  opinion  that  the  orders  of  the 
courts  below  should  be  affirmed,  with  costs. 

All  concur. 

Orders  affirmed. 


J 
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John  Honk,  as  Executor,  etc.,  Responuent,  v.  John  Watts 
De  Peyster,  Individually  and  as  Executor,  etc.. 
Appellant. 

An  action  by  an  executor  upon  a  claim,  alleged  to  be  due  the  estate,  arising 
out  of  transactions  between  the  testator  and  another,  must  be  brought 
by  the  executor  as  such;  it  is  not  maintainable  by  him  in  his  indiytduaL 
capacity. 

In  such  an  action  the  executor,  unless  mismanagement  or  bad  faith  is 
shown,  is  not  chargeable  individually  with  costs.  (Code  of  Civil  Pro. 
§246.) 

The  rule  is  not  changed  by  the  fact  that  the  executor  is  beneficially  inter- 
ested in  the  estate  as  residuary  legatee. 

It  is  the  duty  of  the  court,  in  an  action  brought  by  an  executor  as  such,  to 
determine  the  question  as  to  his  individual  liability  for  costs,  in  case  he  is 
defeated;  and  where  he  isby  the  judgment  charged  with  cosis  in  a  repre- 
sentative capacity  alone,  this  impliedly  determines  that  he  is  not  liable 
individually;  the  decision  is  final  and  conclusive  unless  it  is  subsequently 
reversed  or  set  aside  by  a  direct  proceeding  for  that  purpose. 

He  may  not,  therefore,  be  charged  with  such  costs  in  a  collateral  proceeding. 

Eime  v.  De  Peyster  (44  Hun,  487),  reversed. 

(Submitted  June  23,  1887;  decided  October  4,  1887. 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  13,  1887, 
which  modified,  and  affirmed  as  modified,  an  order  of  Special 
Term.     (Eeported  below,  44  Hun,  487.) 

The  substance  of  the  two  orders,  and  the  facts  pertinent 
thereto,  are  set  forth  in  the  opinion. 

O.  IT.  Brewster  for  appellant  If  the  plaintiff's  testatrix 
ever  had  a  right  to  recover  the  moneys  sued  for  by  him,  she 
was  barred  by  the  statute  of  limitations  before  her  death,  which 
was  in  1869.  Whatever  moneys  her  husband  received  from 
her  were  received  before  1848,  and  became  his  by  virtue  of 
his  marital  rights.  {Hone  v.  De  Peyster^  3  How.  Pr.  [N.  S.] 
422 ;  103  N.  T.  662.)  If  plaintiff  had  a  cause  of  action,  it 
accrued  to  him  personally  under  his  mother's  will,  and  it  is 
immaterial  whether  it  arose  before  or  after  her  death. 
{BrockeU  v.  Bush,  18  Abb.  Pr.  337;   BuUer  v.   B.  di  A 
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Ji.  E.  Co.,  24  Hun,  99;  Holdridge  v.  ScoU^  1  Lans.  303; 
BedeU  v.  BameSy  29  Hun,  589 ;  Cummings  v.  Egerton^  9 
Bosw.  684.) 

O.  H.  Crawford  for  respondent.  Plaintiff  was  obliged  to 
Dnng  this  action  as  executor,  by  section  1814  of  the  Code. 
{Ketchum  v.  Ketchum,  4  Cow.  89 ;  Goldthwayie  v.  Petrie^ 
5  T.  R.  234;  People  v.  Judges,  9  Wend.  490;  Brockett  v. 
Bush,  18  Abb.  Pr.  337;  Woodruff  y.  Cook,  14  How,  481; 
Fox  V.  i^^a?,  5  Hun,  53 ;  BedeU  v.  Barnes,  29  id.  589.) 

RuoBB,  Ch.  J.  Maria  A.  Hone,  the  plaintiff's  testatrix, 
intermarried  with  Frederic  De  Peyster,  the  defendant's  tes- 
tator, in  1839.  In  1869  she  died  leaving  her  husband  sur- 
yiving,  and  having  by  a  last  will  and  testament  bequeathed 
to  him  all  of  her  property,  both  real  and  personal,  for  life, 
and  after  his  death  a  legacy  of  $10,000  to  the  plaintiff,  her 
son,  and  the  remainder  of  her  property  to  be  equally  divided 
between  John  Hone  and  his  sister,  Emily  Foster.  By  the 
will  Frederic  De  Peyster  was  made  sole  executor  and  John 
Hone  was  named  as  successor  in  case  of  his  death.  Frederic 
De  Peyster  died  in  1882,  and  thereafter  the  plaintiff  took 
upon  himself  the  execution  of  the  will.  The  only  property 
received  by  the  plaintiff  under  the  will  consisted  of  a  house 
and  lot  in  New  York,  valued  at  about  $20,000,  and  a  claim 
against  Frederic  De  Peyster's  estate  for  property  belonging 
to  his  wife,  which  had  at  some  time  been  converted  by  him 
to  his  own  use. 

Claiming  that  Frederic  De  Peyster  was  liable  to  his  wife's 
estate  for  the  value  of  the  property  thus  converted,  the  plaint- 
iff brought  this  action,  as  the  representative  of  such  estate, 
to  enforce  the  collection  of  the  claim  against  De  Peyster's 
executor.  It  was  finally  determined  in  this  court  that  Frederic 
De  Peyster,  having  married  Maria  A.  Hone  previous  to  the 
enactment  of  the  statutes  relating  to  the  rights  of  married 
women,  became,  under  his  marital  rights,  entitled  to  so  much 
of  her  personal  property  as  he  had  reduced  to  possession 
before  his  death,  and  that  the  action  could  not  be  maintained. 
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Upon  the  trial  of  the  action  before  the  referee  the  defend- 
ant had  judgment,  and  it  was  therein  directed  and  adjudged 
that  he  recover  of  "  John  Hone,  as  executor  of  the  last  will 
and  testament  of  Maria  A.  De  Peyster,  deceased,  the  sum  of 
$902.41"  costs.  The  plaintiff  having  appealed  from  this 
judgment  to  the  General  Term,  it  was  reversed  and  a  retrial 
of  the  issues  ordered.  From  this  order  the  defendant  appealed 
to  this  court  where  the  order  of  the  General  Term  was  reversed 
and  the  judgment  entered  upon  the  report  of  the  referee  was 
affirmed  with  costs  against  "  John  Hone  as  executor  of  the 
last  will  and  testament  of  Maria  A.  De  Peyster,  deceased." 
Final  judgment  was  rendered  upon  the  remittitur  from  this 
court  against  "  John  Hone  as  executor,  etc.,  for  the  sum  of 
$359.91 "  costs  and  for  an  affirmance  of  the  original  judgment. 
A  petition  was  then  presented  by  the  defendant's  executor  for 
the  purpose  of  charging  John  Hone  personally  with  the  pay- 
ment of  the  sums  adjudged  as  costs  in  the  action.  An  order 
was  made  at  Special  Term  requiring  the  plaintiff  personally  to 
pay  such  costs,  upon  the  ground  that  he  brought  the  action 
unnecessarily  in  his  name  as  executor.  It  was  there  held 
that  the  action  was  maintainable  by  him  individually,  and  that 
it  was  an  evidence  of  bad  faith  that  he  had  not  thus  brought 
it.  We  think  the  cfourt  erred  in  supposing  that  the  action 
was  maintainable  by  Hone  in  his  individual  capacity.  The 
claim  sued  for  was  one  alleged  to  be  due  the  estate  which  he 
represented,  by  virtue  of  transactions  taking  place  between 
his  testatrix  and  the  defendant's  testator  while  both  were  alive. 
The  cause  of  action  never  accrued  to  him  individually,  and  he 
had  no  connection  with  it  except  so  far  as  it  constituted  an 
asset  of  the  estate  he  represented.  The  amount,  if  any, 
recoverable  in  that  action  would  have  come  into  his  hands  in 
his  representative  capacity,  and  have  been  subject  to  disburse- 
ment and  distribution  as  a  part  of  the  estate.  No  devise  or 
bequest  of  specific  property  was  made  in  the  will,  and  the 
legatees  did  not  take  title  to  the  property  disposed  of  as  owners, 
but  their  interest  therein  was  that  of  residuary  legatees  of  an 
indefinite  sum  to  be  determined  by  the  process  of  administration. 
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The  General  Term,  however,  did  nut  concur  in  the  view 
adopted  by  the  Special  Term,  and  reversed  its  order  so  far 
as  it  was  based  upon  the  element  of  bad  faith,  but  held  that 
the  plaintiff  was  chargeable  with  one-half  of  the  costs,  upon 
the  ground  that  he  was  beneficially  interested  in  the  recovery 
to  that  extent. 

We  cannot  adopt  the  conclusions  arrived  at  by  either  of  the 
courts  below  in  charging  the  plaintiff  with  costs.  The 
action  was  necessarily  brought  in  the  name  of  the  executor, 
and  he  represented  other  interests  than  his  own  in  its  prose- 
cution. If  he  had  failed  to  collect  any  of  the  assets  of  the 
estate  which  were  collectible  he  would  have  been  liable  to  the 
residuary  legatees  for  their  share  of  the  amount  lost  by  his 
neglect.  The  cause  of  action  prosecuted  against  the  defend- 
ant was  not  divisible,  and  his  duty  required  him  to  pursue  it 
in  the  only  way  in  which  it  was  sustainable,  and  that  was  in 
his  capacity  as  an  executor.  The  statute  regulates  the  liabil- 
ity which  executors  assume  for  costs  in  prosecuting  or 
defending  such  an  action,  by  providing  that  they  shall  be 
chargeable  exclusively  upon  the  estate  or  fund  represented 
unless  the  court  directs  them  to  be  paid  by  the  party  per- 
sonally for  mismanagement  or  bad  faith  in  the  prosecution 
or  defense.     (§  3246,  Code  of  Civ.  Pro.) 

The  General  Term  having  reached  the  conclusion  that 
there  was  no  evidence  of  bad  faith  on  the  part  of  the  plaintiff 
in  the  prosecution  of  the  action,  there  remains  no  ground 
upon  which,  under  the  statute,  any  part  of  the  order  of  the 
Special  Term  can  be  sustained. 

We  are  also  of  the  opinion  that  the  express  adjudications 
of  the  trial  and  appellate  courts  upon  the  subject  of  costs, 
debarred  the  defendant  from  again  raising  the  question  as  to 
the  fund  or  person  chargeable  with  their  payment.  The 
judgments  of  these  courts  in  favor  of  the  defendant,  as  entered 
by  him,  charged  the  plaintiff,  in  his  representative  capacity 
alone,  with  the  payment  of  such  costs.  It  was  not  only  com- 
petent for  these  courts,  but  it  was  their  duty,  to  determine 
the  question  whether  the  executor  was  liable,  personally,  for 
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such  costs  or  not ;  and  they  have,  by  charging  him  in  his  rep- 
resentative capacity  alone,  impliedly  determined  that  he  was 
not  liable  individually.  "We  know  of  no  authority  by  which 
a  collateral  attack  upon  such  an  adjudication  is  authorized, 
and  are  of  the  opinion  that  when  the  liability  for  costs  depends 
upon  the  conduct  of  the  party  to  the  litigation  during  its 
prosecution,  the  determination  of  the  court  in  the  action  upon 
such  a  question  is  final,  unless  it  is  subsequently  reversed  or 
set  aside  by  a  direct  proceeding  for  that  purpose.  {McGregor 
V.  BueU^  3  Abb.  Ot.  App.  Dec.  86 ;  Sheridan  v.  Andrews, 
80  N.  T.  648.) 

The  orders  of  the  Special  and  General  Terms  should,  there- 
fore, be  reversed,  and  the  prayer  of  the  petitioner  denied, 
with  costs. 

All  concur. 

Ordered  accordingly. 
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Causes  Decidbd  During  the  Period  Embraced  in  this 
Volume^  Which  are  Not  Reported  in  Full. 


EuzABBTH  A.  L.  Hyatt,  Eespondent,  v.  The  Dale  Tile 
MANUFAcruEiNa  Company  (Limttbd),  Appellant. 

(Argued  AprU  30,  1887;  decided  June  7,  1887.) 

This  case,  in  its  general  and  material  features,  was  similar 
to  and  was  decided  on  authority  of  Marston  v.  Swett  (66 
N.  Y.  206 ;  82  N.  T.  526.) 

Edward  D.  McCa/rthy  for  appellant. 

Oeorge  W.  Van  Slyok  for  respondont. 

Pegkham,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


JofiiB  Tbbtb,  Respondent,  v.  The  Village  of  Middletown, 

Appellant. 

An  erroneous  ruling,  excluding  testimony  affecting  only  the  credibility 
of  a  witness,  is  not  a  ground  for  reversal,  where  it  appears  that  the 
evidence  of  the  witness  was  wholly  immateriaL 

(Argued  May  4,  1B87;  decided  June  7, 1887.) 

This  action  was  brought  to  recover  damages  for  personal 

injuries  alleged  to  have  been  caused  by  defendant's  negligence 

in  not  removing  an  obstruction  in  one  of  its  streets. 

The  following  is  the  mem.  of  opinion  therein  : 

"  Tli3  exception  taken  by  the  defendant's  counsel  to  the 

ruling  of  the  trial  court  excluding  an  answer  to  his  question,  on 
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cross-examination,  to  the  plaintiffs  witness  as  to  whether  he 
was  engaged  to  the  plaintiff  or  not,  was  undoubtedly  well 
taken.  It  is  always  competent  to  inquire  what  relations  exist 
between  a  party  and  his  witness,  for  the  purpose  of  showing 
the  motive  and  influence  under  which  the  evidence  is  given, 
and  the  existence  of  any  bias  or  prejudice  on  the  part  of  the 
witness.  Such  evidence,  however,  affects  the  credibility  of 
the  witness  only,  and  if  his  evidence  is  wholly  immaterial 
upon  all  of  the  material  issues  of  the  case  an  erroneous  ruling 
upon  such  question  furnished  no  valid  reason  for  reversing 
the  judgment.  That  was  the  case  here.  No  material  question 
of  fact  was  controverted  on  the  trial,  and  the  evidence  of  the 
witness  could  have  been  wholly  stricken  from  the  minute:^ 
without  affecting  the  result  in  the  least  degree. 

"  The  defendant  was  not  prejudiced  by  the  ruling  and  the 
judgment  should,  therefore,  be  affirmed." 

William  F.  O'Neil  for  appellant. 

WiUiam  Yanamee  for  respondent. 

Per  Ou/riam  mem.  for  affirmance  of  judgment. 
All  concur. 
Judgment  affirmed. 


Joshua  J.  Towle,  Respondent,  v.  Thb  Springfield  Fire 
AND  Marine  iNStiRANCB  Company,  Appellant. 

(Submitted  May  4,  1887;  decided  June  7,  1887.) 

C,  D,  Murray  for  appellant. 

Walter  L,  Sessions  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Mabouesite  Selvi,  Respondent,  v.  Louis  Habrison  et  al., 

Appellants. 

(Argued  May  4,  1887  ;  decided  June  7,  1887.) 

Albert  Hessberg  for  appellants. 

Benj,  M.  StUwell  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Jaoob  Rohbbbg,  Appellant,  v.  Minnie  Tobias  et  al., 
Respondents. 

(Argued  May  4,  1887  ;  decided  June  7,  1887.) 

Henry  Wehle  for  appellant. 

NdthfO/nid  C.  Moah  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


People  ex  rel.  Helen  FaibohIld,  as  Administratrix,  etc., 
Appellant,  v.  The  Commissionees  of  the  Depabtment  of 
FiBE  AND  Buildings  in  the  City  of  Bbooklyn,  Respondent. 

(Argued  June  7.  1887;  decided  June  14,  1887.) 

Edward  F,  O^Dvryer  for  appellant. 

Ahnet  F.  JenTca  for  respondent. 

Agree  to  affirm  orders  of  General  and  Special  Terms  and 
proceedings  of  commissioners  appealed  from  reversed  on  the 
case  of  People  ex  rel.  Peck  v.  Same  Defendants  (ante  p. 64). 

All  concur  ;  no  opinion. 

Orders  affirmed. 
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Maby  M.  Boyle  v.  Josiah  W.  Boylb,  Hbnry  J.  Welch, 
Claimant,  Bespondent,  Annie  L.  MgGahill,  Appellant. 

A  bond  of  indemnity  given  by  an  administrator  to  the  sureties  on  his 
bond  was  conditioned  to  save  the  obligees  **  from  any  loss  or  error 
which  might  arise  from  or  be  caused  by  said  administration."  The 
administrator  settled  his  accounts  and  was  discharged.  HM,  that  the 
bond  did  not  cover  expenses  incurred  by  the  obligees  in  an  effort  to  be 
discharged  as  sureties,  or  in  an  effort,  on  their  part,  to  compel  the 
administrator  to  account. 

(Argued  June  7,  1887;  decided  June  14, 1887.) 

This  was  an  action  for  partition.  The  premises  were  sold 
and  the  questions  presented  liere  arose  between  claimants 
to  the  share  of  defendant  Mansfield  in  the  proceeds.  A 
reference  was  had  to  determine  their  respective  priority,  in 
which  it  was  decided  that  Andrew  J.  Bogers  had  the  first 
lien,  Henry  J.  Welch,  the  second  lien,  and  the  appellant 
Annie  L.  McCahill,  the  third  lien.  The  claimant  McCahill 
filed  exceptions  to  the  report  of  the  referee,  which  were  over- 
ruled at  Special  Term.     The  General  Term  affirmed  the  order. 

Mr.  Rogers,  one  of  the  claimants,  was  employed  as  attorney 
for  Mansfield  in  the  action.  It  appears  that  it  was  agreed 
between  Mansfield  and  the  claimant  that  his  compensation 
should  be  $400,  payable  out  of  the  proceeds  of  Mansfield's 
interest  after  deducting  such  allowance  as  the  court  should 
make  to  him  in  the  way  of  costs.  An  allowance  of  $150  was 
made,  which  Rogers  credited  upon  the  $400  to  be  paid  under 
the  agreement,  and  the  referee  found  that  he  has  a  lien  for 
the  remaining  $250  upon  the  fund  in  court. 

Mr.  Welch  claimed  a  lien  upon  the  fund  by  virtue  of  an 
assignment  executed  by  Mansfield.  Welch  was  one  of  the 
sureties  on  the  bond  of  Mansfield  as  administrator.  To 
indemnify  the  sureties,  Mansfield  gave  to  them  his  bond,  and 
executed  to  them  an  assignment  of  his  interest  in  the  proceeds 
of  sale  in  the  partition  suit.  The  material  portions  of  the  bond 
of  indemnity  and  of  the  assignment  are  set  forth  in  the  opinion. 
Some  time  after  the  appointment  of  Mansfield,  as  adminis- 
trator, Welch  and  his  co-surety,  presented  a  petition,  under 
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section  2600  of  the  Code,  to  be  relieved  from  liability  as 
sureties,  and  upon  this  petition  the  surrogate  issued  a  citation 
requiring  Mansfield  to  show  cause  why  he  should  not  put  in 
new  sureties.  Mansfield  failed  to  appear  or  put  in  new  sureties, 
and  the  surrogate  made  a  decree,  relieving  the  sureties  from 
future  breaches,  revoking  the  letters  issued  to  Mansfield,  and 
directing  him  to  account.  He  did  not  file  an  account  within 
the  time  required  by  surrogate,  and  an  attachment  was  issued 
against  him,  and  he  was  arrested  and  brought  into  court.  He 
then  filed  an  account,  showing  that  he  had  properly  discharged 
his  duties  as  administrator.  This  account  was  settled  and 
allowed  by  the  surrogate,  and  Mansfield  discharged  as  adminis- 
trator. Welch  showed  that  he  paid  out  about  $200  in  dis- 
bursements, and  became  liable  to  his  attorneys  for  $300. 
Mansfield  had  confessed  judgment  to  him  for  $500  damages, 
and  .sixteen  dollars  and  seventy -one  cents  costs,  making  his 
claim  for  $516.71  stated  in  order  of  confirmation.  Mrs. 
McCahill's  claim  is  upon  a  loan  of  $1,000  made  to  Mansfield 
as  security,  for  which  she  took  an  assignment  of  the  interest 
of  Mansfield  in  the  suit  in  partition  and  the  proceeds,  which 
was  subsequent  to  the  assignment  to  Welch. 

The  following  is  the  mem,  of  opinion  : 

Per  Curiam,  We  are  satisfied  with  so  much  of  the  order 
appealed  from  as  directs  that  the  claim  of  Mr.  Rogers,  as 
attorney  in  the  partition  suit,  shall  be  first  paid  out  of  the 
proceeds  in  the  hands  of  the  court.  But  we  are  not  satisfied 
with  the  priority  awarded  to  Welch,  lie  was  surety  upon 
Mansfield's  bond  as  administrator,  and  to  protect  him  against 
that  liability  the  assignment  relied  upon  was  made.  But  no 
such  liability  ever  occurred.  Mansfield  in  the  end  settled  his 
accounts  and  was  discharged,  and  the  decree  shows  that  he 
paid  out  in  funeral  expenses  more  than  the  whole  amount  of 
the  estate.  Welch's  loss  did  not  come  from  his  liability  on 
the  bond,  but  first  from  his  effort  to  be  discharged  as  surety 
for  which  Mansfield  was  not  accountable ;  and,  second,  from 
his  own  interference  in  an  endeavor  to  make  Mansfield 
account.  The  expenses  he  incurred  were  the  product  of  his 
own  fears,  and  not  contemplated  by  the  indemnity  or  fairly 
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within  its  terms.  While  its  language  is  quite  broad,  it  plainly 
does  not  cover  an  expenditure  not  created  by  the  suretyship, 
but  by  his  own  hostile  endeavor  to  be  rid  of  it.  The  purpose 
is  stated  to  be  to  guard  the  bondsmen  "  from  any  loss  or  error 
that  might  arise  from  or  be  caused  by  said  Mansfield's  admin- 
istration of  said  personalty."  There  was  no  such  loss.  The 
administration  resulted  in  none.  It  came  from  Welch's  fears 
that  there  might  be  one,  and  his  own  voluntary  action  and 
expenditure.  The  language  expressing  what  is  to  be  paid 
out  of  the  share  assigned  is  ''such  loss,  expense,  sum  or 
sums  of  money  as  the  said  Henry  J.  Welch  and  Patrick  J. 
Evans  may  incur  or  be  put  to  from  any  loss,  error,  mishap 
or  cause  whatsoever  in  relation  or  regard  to  their  suretyship 
on  the  said  bond."  Here  again  is  contemplated  some  loss 
flowing  from  liability  as  surety,  and  which  is  incurred  or 
put  upon  them  from  that  cause.  It  is  expressed  again  ''  for 
any  loss  or  expense  they  or  either  of  them  sustain  or  incur  by 
reason  of  their  suretyship  on  my  said  bond."  No  such  loss 
ocurred.  Welch  could  have  remained  surety  and  relied  upon 
his  indemnity.  He  chose  not  to  do  so.  He  sought  to  be 
relieved  from  the  risk.  That  was  his  privilege,  but  the  cost 
of  it  was  not  within  his  indemnity.  He  incurred  further 
expenses  in  hostility  to  Mansfield.  The  result  proved  they 
were  needless.  Welch  has  his  judgment  against  Mansfield, 
but  is  not  entitled  to  be  paid  in  preference  to  Mrs.  McCahill. 
"  So  much  of  the  order  as  gives  him  that  preference  should 
be  reversed;  the  order  modified  so  as  to  give  Mrs.  McCahill 
preference  in  payment  next  after  Rogers ;  no  costs  of  thi? 
appeal  to  be  allowed  either  party." 

De  Witt  C,  Broion  for  appellant. 

James  G.  De  La  Ma/re  and  John  W,  Goff  for  respondent. 

Per  Curiam  opinion  for  reversal  of  so  much  of  order  as 
gives  Welch  a  preference,  and  order  modified  so  as  to  give 
Mrs.  McCahill  a  preference  in  payment  next  after  Rogers. 

All  concur. 

Ordered  accordingly. 
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Thomas  Canary,  Respoudent,  v.  Edwin  Knowlbg  et  al., 
Appellants. 

(Argued  June  7,  1887;  decided  June  14,  1887.) 

George  W.    Wingate  for  appellants. 

W.  Bourlce  Cockran  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur,  except  Eakl,  J.,  dissenting. 
Appeal  dismissed. 


Ira  Leo  Bambbbgbb,   Respondent,  v.  Herman  N.  DuDSKy 

Appellant. 

(Argued  June  7,  1887;  decided  June  17,  1887.) 

Blumenstiel  cfe  Hirsch  for  appellant. 

Ira  Leo  Bamherger^  respondent,  in  person. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Samuel  C.  Reed,  Respondent,  v,  Francis  E.  Trowbridge, 

Appellant. 

Where  the  cause  of  action  stated  in  a  complaint,  which  was  for  more 
than  $500,  was  put  in  issue  and  contested  on  the  trial  and  was  allowed 
hy  tlie  jury,  but  the  recovery  was  for  less  than  that  sum  because  of  the 
application  of  an  undisputed  counter-claim.  Held,  the  amount  in  con- 
troversy was  for  more  than  $500,  and  the  case  was  appealable  to  this 
court. 

(Argued  June  7,  1887;  decided  June  14,  1887.) 
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Tflis  was  a  motion  to  difimiss  an  appeal  from  a  judgment  on 
the  ground  that  the  amount  in  controversy  was  less  than  $500. 

The  following  is  the  mem,  of  opinion : 

"The  amount  in  controversy  is  the  sum  of  $1,465.47, 
which  the  jury  allow  to  the  plaintiff.  His  right  to  receive  that 
sum  was  strenuously  disputed  and  resisted  by  the  defendant. 
The  jury  gave  the  plaintiff  a  verdict  of  only  $200.47 ;  but  that 
balance  was  reached,  by  applying  in  diminution  of  the 
$1,465.47,  the  undisputed  counter-claim  of  the  defendant, 
amounting  to  the  sum  of  $1,265;  but  for  the  allowance  by 
the  jury  of  the  $1,465.47,  the  defendant  would  have  had 
judgment  for  his  counter-claim.  The  matter  in  controversy, 
therefore,  under  section  191  of  the  Code,  is  more  than  $500, 
and  the  case  is  appealable  to  this  court. 

"  Motion  denied,  with  $10  costs." 

TJieodore  F,  Miller  for  motion. 

Z>.  M.  Porter  opposed. 

Per  Cwriam  mem,  for  denial  of  motion. 
All  concur. 
Motion  denied. 


The  People:  of  the  State  of   New  York,  Appellant,  v. 
George  W.  Evans,  Respondent. 

(Submitted  June  7,  1887;  decided  June  14,  1887.) 

C,  S.  Lester  for  motion. 

McKenzie  Semple  opposed. 

Motion  to  dismiss  appeal  granted ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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William    Curry,    Respondent,    v.    Eliza    Henry   et    al., 

Appellants. 

(Argued  April  25,  1887;  decided  .lune  14, 1887.) 

I^,  E.  Dana  for  appellants. 

Thomas  «/.  Tilney  for  respondent. 

Agree  to  affirm  :  no  opinion. 

All  concur,  except   Ruger,  Cli.   J. ;  Rapallo  and  Dan- 
FORTH,  JJ.,  dissenting.  # 


Thomas  Harbison,  Appellant,  v.  Philip  Van  Valkenburqh 
et  al.,  Respondents. 

(Argued  June  6,  1887;  decided  June  14,  1887.) 

Ifatha/fiiel  C.  Moak  for  appellant. 

Edward  C.  James  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Paul  Cushman,  as  Trustee,  etc..  Respondent,  v,  Charles  E. 
Lbland,  as  Trustee,  etc.,  Respondent,  Jennie  E.  Richard- 
son et  al..  Appellants. 

(Argued  June  6,  1887;  decided  June  14,  1887.) 

J.  H,  Clute  for  appellants. 

Nathaniel  C.  Moak  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affinned. 
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Jambs  A.  Deering,  Respondent,  v,  Thomas  J.  MoCahill, 

Appellant. 

(Argued  June  6, 1887;  decided  June  21.  1887.) 

De  Witt  O.  Brown  for  appellant, 

D.  J,  Dean  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Rebecca  B.  Martin,  Respondent,  v.  vV^illiam  F.  Garrison, 

Appellant. 

(Argued  June  9,  1887:  decided  June  28,  1887.) 

Joseph  A,  Burr  J  Jr.,  for  appellant. 

Inaao  S,  Catlin  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


David  A.  Scott  et  al..  Respondents,  v.  Augustus  L.  Case 
et  al.,  Appellants. 

(Argued  June  13,  1887;  decided  June  28,  1887.) 

William  H.  Harris  for  appellants. 

Henry  Bacon  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  Robison,  Respondent,  v.  Otto  Hubbr,  Appellant. 

(Submitted  June  14,  1887;  decided  June  28,  1887.) 

A   Simis^  Jr.^  for  appollnnt. 

Foster  L.  BdckuB  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur 
Judgment  affirmed. 


Josephine  Mters,  Respondent,  v.  George  S.   Rilky, 
Appellant. 

(Argued  June  14,  1887;  decided  June  28, 1887.) 

F,  L,  Darand  for  appellant. 

Thomas  Raines  for  respondent. 

Agree  to  affirm  on  opinion  in  Reilley  v.    Delaware  and 
Hudso^h  Canal  Company  (102  N.  Y.  883.) 
All  concur. 
Judgment  affirmed. 


Eliza  B.  Anderson,  Respondent,  v.  The  Conitnental  Insur- 
ance Company  of  the  City  of  New  York,  Appellant. 

The  motion  papers,  on  motion  for  reargumenl,  sliould  be  sufficient  to 
enable  the  court  to  determine  wliether  the  decision  requires  correction 
in  any  respect. 

Where  a  case  was  decided  here  on  a  dissenting  opinion  m  tiie  court  below, 
/i^W,  that  on  motion  for  reargument  for  alleged  errors  in  that  opinion  the 
case  on  appeal  containing  the  opinion  should  have  been  furaished. 

(Submitted  .Tune  21,  1887;  decided  June  28,  1887.) 
This  was  a  motion  for  reargument. 
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The  following  is  the  Toem.  of  opinion. 

^'  This  case  was  decided  at  Albany  in  April  last,  and  the 
judgment  was  reversed,  and  a  new  trial  granted,  on  the  dis- 
senting opinion  of  Davis,  P.  J.,  at  General  Term.  Neither 
a  copy  of  that  opinion,  nor  a  copy  of  the  case  is  furnished  on 
this  motion,  and  we  have  them  not  now  before  us.  It  is  said 
that  there  are  some  expressions  in  the  opinion  which  may 
embarrass  the  plaintiff  on  the  new  trial  ordered.  We  con- 
sidered that,  in  the  main,  the  opinion  was  correct  According 
to  our  memory,  Judge  Davis  said  that  there  was  no  time 
when  the  defendant  could  have  maintained  an  action  a^nst 
the  plaintiff  for  the  premium  after  the  risk  had  terminated, 
or  something  to  that  effect.  The  motion  papers  should  be 
sufficient  to  enable  us  to  determine  whether  our  decision 
requires  correction  iu  any  respect.  We  ought  not  to  be  sap- 
posed  to  carry  about  with  us,  after  decision,  the  papers  in  the 
numerous  cases  which  have  been  argued.  The  case  on  appeal, 
containing  the  opinion  at  General  Term,  sliould  have  been 
furnished.  On  the  papers  now  presented,  we  see  no  reason  for 
changing  our  decision,  nor  can  we  perceive  any  theory  upon 
which  the  plaintiff  can  recover  on  the  facts  appearinqr  on  the 
first  trial. 

"  The  motion  should  be  denied." 

Mitchell  cfe  Mitchell  for  motion. 

Thomas  H.  Hiibbard  opposed. 

Per  Curiam  mem,  for  denial  of  motion  lor  reargument. 
All  concur. 
Motion  denied. 


Addison  R.  Baldwin,,  Appellant,  v.  Elmendorf  Rood, 
Respondent 

(Argued  June  14,  1887;  decided  June  28,  1887.) 

W,  A.  Sutherland  for  motion. 

Tni'h  <&  Baimnm  opposed. 
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Agree  to  grant  motion  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Gboimjk  E.  Hyatt,  as  Receiver,  etc.,  Respondent,  v.  William 

W.  DusBNBURY  et  al.,  Appellants.  ioTlgsf 

This  was  a  motion  to  dismiss  appeal  from  judgment.  It 
was  granted  on  the  ground  that  the  defendants,  who  appealed, 
had  no  interest  in  the  matter  in  controversy,  and  so  were  not 
aggrieved  and  could  not  appeal.     (Code  Civ.  Pro.,  §  1294.) 

(Argued  June  14,  1887;  decided  June  28,  1887.) 

A.  Walker  Otis  for  motion. 

Moody  B,  Smith  opposed. 

Per  Curiam  mem»  for  granting  motion  to  dismiss  appeal. 
All  concur. 
Appeal  dismissed. 


Maby  M.  Bampton,  Respondent,  v.  Brooklyn  Cross-Town 
Railroad  Company,  Appellant. 

(Argued  June  16. 1887;  decided  July  1,  1887.)  ' 

JaTnes  C,  Berqen  for  appellant. 

William  N.  Cohen  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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J.  Mabous  Bookman,  Appellant,  v,  Simbon  Baldwin  et  al., 
Respondents. 

(Argued  June  7, 1887;  decided  July  1,  1887.) 

</.  M,  Boorraan  ioit  appellant. 

Frank  L,  Hall  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William   Chappell,  Respondent,  v.  The  Rochester  and 
Pittsburgh  Railroad  Company,  Appellant. 

(Argued  June  20,  1887;  decided  July  1,  1887.) 

Martin   W,  Cooke  for  appellant. 

J.  A .  Stull  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  ct>ncur,  except  Ruger,  Ch.  J.,  and  Rapallo,  J.,  not 
voting. 

Judgment  affirmed. 


William  B.  Shearman,  by  Guardian,  etc..  Respondent,  v. 
Charlks  D.  Pope,  Appellant. 

Where,  after  an  order  requiring  an  infant  plaintiff  to  file  security  for 
costs  and  staying  proceedings  until  the  order  was  complied  with,  and 
pending  a  motion  to  dismiss  the  complaint  because  of  a  failure  to 
comply  with  the  order,  the  court  granted  an  order  allowing  plaintiff  to 
prosecute  the  action  as  a  poor  person.  Heldy  that  the  stay  did  not 
deprive  the  court  of  jurisdiction  to  make  the  second  order;  and  that 
such  order  was  an  answer  to  the  motion  to  dismiss. 

(Argued  June  21,  1887  ;  decided  July  1,  1887. 
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This  was  an  appeal  from  an  order  of  General  Term  affirm- 
ing an  order  of  Special  Term,  which  denied  a  motion  on  the 
part  of  the  plaintiff  to  dismiss  the  complaint. 

Defendant  procured  and  served  an  order  requiring  plaintiff 
to  file  security  for  costs  within  ten  days  aftei*  service  of  the 
order,  and  staying  proceedings  until  the  order  was  complied 
with.  Plaintiff  having  failed  to  comply  with  the  order, 
defendant  moved  for  a  dismissal  of  the  complaint.  Pending 
the  motion  plaintiff  procured  an  order  allowing  him  to  prose- 
cute the  action  in  forma  pawperis  /  on  production  of  this 
order  the  court  denied  the  motion  to  dismiss. 

The  following  is  the  mem,  of  opinion  : 

"  Pel*  Curiam,  The  same  court  which  required  the  plaintiff 
to  give  security  for  costs  subsequently  made  an  order  allowing 
the  plaintiff  to  prosecute  this  action  as  a  poor  person.  The 
stay  of  proceedings  granted  when  the  first  order  was  made 
did  not  deprive  the  court  of  jurisdiction  to  make  the  second 
order,  and  that  order  was  an  answer  to  the  motion  to  dismiss 
the  complaint. 

'*  The  order  should  be  affirmed,  with  costs.'' 

John  K.  Kuhn  for  appellant. 

F,  J,  Moissen  for  respondent. 

Per  Curlmn  mem,  for  affirmance. 
All  concur. 
Judgment  affirmed. 


The  Hong   Kong   and   Shanghai   Banking   Corporation, 
Respondent,  v,  Guy  B.  Sekly  et  al.,  Appellan+s. 

(Argued  June  21,  1887;  decided  July  1, 1887.) 

Flavien  B.  Candler  for  appellants. 

Araasa  A.  Pedfeld  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  disiniRsed. 
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Thb  Francklyn    Land  and  Cattle    Company,  Appellant, 
V.  August  Kountze  et  al.,  Respondents. 

(Argued  June  21,  1887;  decided  July  1.  1887.) 

kelson  S.  Spencer  for  appellant. 

George  W.  Vari  Slyck  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concnr. 
Order  affirmed. 


Cornelius  W.  H.  Eltino,  Respondent,  v,  Charles  W. 
Dayton,  Appellant. 

(Argued  June  21,  1887;  decided  July  1,  1887.) 

Joseph  F.  Stier  for  appellant. 

John  J,  Linson  for  respondent. 

A^ree  to  dismiss  appeal ;  no  opinion. 
All  concnr. 
Appeal  dismissed. 


Henry   O.   Ely,  Respondent,  v,  William  E.  Taylor, 
Appellant. 

(Arguen  June  21,  1887;  decided  July  1. 1887.) 

Jerry  McOuire  for  appellant. 

Edmund  Cf  Connor  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Ltdia.  a.  GiLOEy  Reepoiident,  v.  Thb  Villa.qb  of  Hobnblls- 
viLLE,  Appellant. 

The  provision  of  the  Code  of  Civil  Procedure  (§  3245).  prohibiting  the 
allowance  of  costs  to  the  plaintiff  in  an  action  against  a  municipal  cor- 
poration in  which  the  complaint  demands  a  judgment  for  money  only, 
unless  the  claim  was  before  the  commencement  of  the  action  presented 
for  payment  to  the  chief  fiscal  officer  of  the  corporation,  does  not 
apply  to  an  action  for  the  recovery  of  damages  for  injuries  caused  by 
the  negligence  of  the  servants  of  the  corporation. 

It  seems  that  the  chief  fiscal  officer  of  a  village  is  its  treasurer,  not  its 
board  of  trustees. 

Baine  v.  City  of  Rochester  (85  N.  Y.  533)  distinguished. 

(Argued  June  21,  1887  ;  decided  July  1, 1887.) 

This  was  an  appeal  from  order  of  General  Term  aflSrming 
an  order  of  Special  Term  denying  a  motion  for  a  relaxation 
of  costs. 

The  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negligence 
in  omitting  to  keep  a  sidewalk  on  one  of  its  streets  in  repair. 
Plaintiff  recovered  a  judgment.  Defendant  objected  to  the 
allowance  and  taxation  of  costs  on  the  ground  that  the  claim 
was  not  presented  before  the  commencement  of  the  action  to 
the  village  treasurer.  PlaintiflE  proved  the  presentation  of 
the  claim  to  the  board  of  trustees. 

The  following  is  the  mem,  of  opinion. 

"  We  held  that  cases  for  the  recovery  of  damages  for  injuries 
sustained  by  reason  of  the  negligence  of  the  servants  of  a 
municipal  corporation  were  not  within  the  purview  of  section 
2  of  chapter  262  of  the  Laws  of  1859.  {layl/yr  v.  City  of 
Cohoes^  105  N.  Y.  54.)  The  provisions  of  that  section  were 
substantially  embodied  in  section  3245  of  the  CiKie.  There 
is  no  such  change  in  the  language  of  the  latter  section  as 
requires  or  will  permit  us  to  change  our  decision  and  construe 
it  diflEerently  from  the  former  section.  We  simply  decided, 
in  Baine  v.  City  of  Rochester  (85  N.  Y.  523),  that  under 
section  3245  a  claim  against  a  municipal  corporation  arising 
ex  contractu  must  have  been  presented  to  its  chief  fiscal  officer 
before  the  commencement  of  the  action  in  order  to  entitle  the 
plaintiff  to  costs,  and  thus  actions  ex  delicto  against  municipal 
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corporations  are  left  to  stand  as  to  costs  upon  the  prior  decisions. 

''  We  do  not  agree  that  a  claim  against  this  municipalit) 
could,  under  the  section  of  the  Code,  be  presented  to  its  board 
of  trustees.  The  chief  fiscal  officer  of  such  a  corporation  is 
the  officer  who  receives,  keeps  and  disburses  the  moneys  of 
the  corporation,  and  such  an  officer  is  the  treasurer. 

'"  The  order  should  be  affirmed  with  costs." 

«/!  W,  Near  for  appellant. 

G(io?'(/e  iV.  Orvutt  for  respondent. 

Per  Curiaiti  m^^in.  for  affirmance. 
All  concur. 
Order  affirmed. 


I.  TowNSEND  Burden,  Respondent,  -y.  James  A.  Burden  et  al.. 

Appellants. 

(Argued  June  31,  1887;  decided  July  1,  1887.) 

Blneh  Cowen  and  R.  A.  Parmenter  iov  appellants. 

E,  Cauntryma/n  and  H,  A,  King  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Appeal  dismissed. 


In  the  Matter  of  the  Laying  out  and  Opening  of  Hawthorne 
Avenue,  in  the  Cfty  of  Yonkers. 

(Argued  June  22.  1887;  decided  July  1,  1887.) 

Jameft  B.  Ludlow  for  appellants. 

JoRppli  K  Daly  for  respondents. 

Agree  to  affirm  ;  no  opinicm. 
All  concur. 
Order  affirmed. 
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Franobs  J.  Btbetes,  Respondent,  v.  Maria.  L.  Labagh  et  ai., 
Matthias  Plum,  Appellants. 

(Argued  lune  32,  188?;  decided  July  1,  1887.) 

William  Pierrepont  Williams  for  appellants. 

John  Henry  Hull  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People  ex  rel.  The  Seminary  of  Our  La.dy  of  Angels, 
Respondent,  v.  Thomas  M.  Barber  et  al.,  as  Assessors, 
etc..  Appellants. 

(Submitted  June  22,  1887;  decided  July  1,  1887.) 

Joel  L,  Walker  for  appellants. 

Charles  H.  Piper^  Sr.,  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  Buffalo  Lubricating  Oil  Company  (Limited),  Respond- 
ent, V.  The  Standard  Oil  Company  of  Nkw  York, 
Impleaded,  etc..  Appellant. 

The    Same,    Respondent,   v.    The    Acme     Oil    Company, 
Impleaded,  etc..  Appellant. 

An  action  to  recover  damages  caused  by  conspiracy  may  be  maintained 
against  a  corporation. 

(Argued  June  22, 1887 ;  decided  July  1,  1887.) 
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These  actions  were  brought  to  recover  damages  alleged  to 
have  been  caused  by  a  conspiracy  between  the  defendants  to 
injure  plaintiff.  The  two  corporations  defendant,  demurred 
to  the  complaint  on  the  ground  that  it  did  not  state  a  cause 
of  action  as  against  them. 

The  following  is  the  7n€7rh,  of  opinion : 

'^  Per  Curiatn,  We  entertain  no  doubt  that  an  action 
against  a  corporation  may  be  maintained  to  recover  damages 
caused  by  conspiracy  {Morton  v.  Metropolitan  Life  Ins. 
Co.,  34  Hun,  366 ;  affirmed,  103  N.  Y.  645 ;  Reed  \\  Home 
Savifigs Bank,  130  Mass.  443 ;  Krulevitz  v.  Eastern  R.  R,  Co., 
140  Mass.  575 ;  Western  News  Co.  v.  WUmarch,  33  Kan.  510.) 
If  actions  can  be  maintained  against  corporations  for  malicious 
prosecution,  libel,  assult  and  battery  and  other  torts,  we  can 
perceive  no  reason  for  holding  that  actions  may  not  be  main- 
tained against  them  for  conspiracy.  It  is  well  settled  by  the 
authorities  cited,  that  the  malice  and  wicked  intent  needful 
to  sustain  such  actions  may  be  imputed  to  corporations. 

"A  careful  scrutiny  of  the  complaint  in  each  action  has 
convinced  us  that  sufficient  facts  are  alleged  to  show  that  the 
appellant  was  a  party  to  the  conspiracy  set  forth,  and  that  suffi- 
cient facts  are  therefore  alleged  in  the  complaint  to  show  a 
cause  of  action  against  it. 

"  The  judgment  should  therefore  be  affirmed,  with  leave  to 
the  appellant  to  withdraw  its  demurrer  and  answer  the  com- 
plaint, upon  payment  within  twenty  days  of  the  plaintiff's 
costs  subsequent  to  the  interposition  of  the  demurrer." 

George  J.  Sicard  for  appellants. 

Adelbert  Moot  for  respondent. 

Per  Curiam  mem.  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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The  Pboplk  ex  rel.  The  Church  of  the  Holy  Communion,  _^--«b«\ 
Appellant,  v.  The  Assessors  of  Taxes  of  the  Town  of  ^^^JjBi 
GrSBENBUEGH,  Respondent. 

The  act  of  1880  (Chap.  269,  Laws  of  1880),  providing  for  the  review  of 
assessments  hy  eertioran,  regulates  that  subject  and  renders  inapplicable 
to  such  case  the  provision  of  the  Code  of  Civil  Procedure  (§  2120 
et  seq.),  in  reference  to  the  writ  of  certiorari.  . 

(Argued  June  22,  1887;  decided  July  1,  1887.) 

This  was  a  proceeding  under  the  Code  of  Civil  Procedure 
(Chap.  16,  art.  7),  to  review  the  action  of  the  defendant  in 
assessing  the  property  of  the  relator. 

Tlie  following  is  the  mem.  of  opinion. 

"  Per  Curiam,  We  are  of  opinion  that  the  act  of  1880 
(Chap.  269),  regulates  the  review  of  assessments  in  towns, 
cities  and  villages  by  certiora7'%  and  renders  inapplicable  to 
such  cases  the  general  provisions  of  the  Code  which  were 
invoked  by  the  petitioner. 

"  The  order  of  the  General  Term  was,  therefore,  right,  and 
should  be  affirmed,  with  costs." 

John  B.  Pine  for  appellant. 

M.  O,  Hart  for  respondent. 

Per  Guriamh  m£m.  for  affirmance. 
All  concur. 
Order  affirmed. 


The  New  York  Life  Insurance  and  Trust  Company, 
Appellant,  v.  The  Mayor,  Aldermen  and  Commonalty 
of  the  CrrY  of  New  York  et  al.,  Eespondents. 

(Argued  June  22,  1887;  decided  July  1,  1887.) 

R.  J.  Emmet  for  appellant. 

D.  J.  Dean  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Samuel  Goodman  et  ah,  Appellants,  v,  Michael  Ball  et  aL, 

Respondents. 
Frederick  Buhl  et  al.,  Appellants,  v.  Same,  Respondents. 

(Submitted  June  22,  1887;  decided  July  1,  1887.) 

WdcUworth  <&  Loveridge  for  appillants. 

Baker  <b  Schwartz  for  respondents. 

Agree  to  dismiss  appeals ;  no  opinion. 
All  concur. 
Appeals  dismissed. 


Lewis  Nkwoass,  Appellant,  v,  Robert  Salomon,  Reapondent. 

Froilau  Miranda  et  al.,  Appellants,  v.  Same,  Respondent 

Julius  Beer  et  al..  Appellants,  v.  Same,  Respondent. 

(Submitted  June  2'^,  1887;  decided  July  1,  1887.) 

Wales  F.  Severa/n.r.e  for  appellants. 

Blumenstiel  <&  Hivsch  for  respondent. 

Agree  to  reverse  orders  of  General  and  Special  Terms,  and 
to  deny  motion. 
All  concur. 
Ordered  accordingly. 


In  the  Matter  of  the  Petition  of  Benjamin  Rubsak  et  al. 

(Argued  June  22, 1887;  decided  July  1,  1887.) 

Nafhmiiel  C  Moak  for  appellant. 

Edwin  Z.  Kalish  and  Alfred  Jaretski  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Tub    Corn    Exchange    Bank  of    Chicago,   Appellant,  v. 
Alphonzo  W.  Blyb,  Respondent. 

(Argued  June  28,  1887;,  decided  July  1,  1887.) 

Z.  A.  Gould  for  appellant. 

Mihu  Root  for  respondent. 

A^ee  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


William  H.  Olmstbd,  Respondent,  v.  The  Rochester  and 
PirrsBURGH  Railroad  Company  et  al.,  Aj)pellant8. 

(Argued  June  33,  1887;  decided  July  1,  1887.)  /<U^/^  ^^     /^  ' 

W/ieeler  IT.  Peokham  for  appellants.  ^    "^  ^  ^  ^^     "^^^ 

John  Proctor  Clarke  for  ref?pondent. 

Agree  to  afBrra ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  METRoPOLrrAN  Trust  Company  op  the  Crrr  of  New 
York,  Appellant,  v.  The  Tonawanda  Valley  and  Cuba 
Railroad  Company  et  al.,  Respondents. 

(Argued  June  37,  1887;  decided  July  1,  1887.) 

0.  P,  Buell  for  appellant. 

Herhert  B.  Tu7*ner  for  respondents. 

Agree  to  affirm  on  opinion  below. . 
All  concur  except  Andrews  J.,  not  sitting. 
Judgment  affirmed. 
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Joseph  Eager,  Appellant,  v.  Jonathan  Sniffrn  et  al.. 
Commission KR8,  etc.,  Respondents. 

(Argued  February  3,  1887;  decided  October  4,  1887.) 

Jesse  Johnson  for  appellant. 

Edward  B,  Cowles  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Frank  M.  Thompson,  Appellant,  v.  The   Town  op 
Mamakating,  Respondent. 

(Argued  March  22, 1837;  decided  October  4,  1887.) 

D.  D,  McKoon  for  appellant. 

T,  F,  Bush  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Clara  F.  Visoher,  Respondent,  v.  Stanley  Bago,  Appellant. 

(Argued  Juno  20,  1887;  decided  October  4,  1887.) 

lliscock^  Oifford  <&  Doheny  for  appellant. 

T,  K.  J^uUer  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Mabqabet  M.  Powell,  Administratrix,  etc.,  Respondent, 
V.  The  Board  of  Supbevisobs  of  Saratoga  County, 
Appellant. 

This  case  presented  the  same  questions  and  was  argued  and 
decided  with  Parker  v.  Board  of  Supervisors,  ante,  p. 


Albert  W.  Darrow,  Appellant,  v.  Horace  F.  Darrow  et  al., 
Isaac  G.  Horton,  Jr.,  Purchaser,  etc.,  Respondent. 

(Submitted  June  3.*^,  1887  ;  decided  October  4,  1887.) 

J.  Stewart  Boss  for  appellant. 

Aicffustics  M.  Price  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  American  Exchange  National  Bank,  Respondent,  v. 
Stevens,  Voisin,  Lawrence  &  Company,  Junior  Attach- 
ing Creditors,  Appellants. 

(Argued  June  33,  1887;  decided  October  4,  1887.) 

John  W.  Boothhy  for  appellants 

Z.  B.  Bunnell  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


William   Williams,  Appellant,  v.  Robert  W.    Freeman, 
Respondent. 

(Argtud  June  23, 18S7;  decided  October  4,  1887.) 


4 
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John  S.   Wood  for  appellant. 

Henry  P.  Starbuck  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Hbney  R.  Pierson,  as  Receiver,  etc.,  Appellant,  v.  Andrew 
W.  Morgan,  Justine  M.  Cronk,  as  Administratrix,  etc., 
Respondent. 

(Argued  June  33,  1887  ;  decided  October  4,  ^887.) 

Raphael  J,  Moaes^  Jr.  for  appellant 

P.  H,  Vernon  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  People  ex  rel.  John  McLaughlin,  Appellant,  v.  Th« 
Commissioners  of  the  Department  of  Fire  and  Buildings 
OF  the  City  of  Brooklyn,  Respondent. 

(Argued  June  28, 1887}  decided  October  4, 1887.) 

This  case  presented  the  same  question  and  was  decided  on 
the  autliorlty  of  People  ex  rel.  Peck  v.  Commissioners 
{a7ite^  p.  — ). 

Edward  F.  O^Dwyer  for  appellants 

Almet  F,  Jenlcs  for  respondent. 

Per  Curiam  mem.  for  reversal. 
All  concur. 
Order  reversed. 
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TuK  People  ex  rel.  John  T.  Lookman,  Respondent,  v.  James 
A.  Flaok,  the  Clerk  of  the  City  and  County  of  New  York, 
Appellant. 

(Argued  June  28, 1887;  decided  October  4, 1887.) 

D.  J.  Dean  for  appellant. 

Tlieodore  De  Witt  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Orders  affirmed. 


Ekastus  S.  Prosseb,  Respondent,  v.  The  First  National 
Bank  of  Buffalo  et  al.,  Appellants. 

(Argued  June  24,  1887;  decided  October  4,  1887.) 

This  action  was  brought  to  recover  damages  sustained  by 
plaintiff  in  the  purchase  of  certain  shares  of  stock,  which  tlie 
complaint  alleged  were  bought  by  plaintiff  from  defendant, 
the  First  National  Bank,  the  purchase  being  induced  by  certain 
false  and  fraudulent  representations  as  to  its  financial 
condition  made  by  its  president  on  its  behalf.  The  trial 
court  found  that  plaintiff  did  not  purchase  the  stock  in  question 
of  said  defendant,  but  of  its  president,  and  that,  therefore, 
it  was  not  chargeable  with  the  false  representations  made  by 
that  officer.  The  General  Term  reversed  the  judgment  The 
order  of  reversal  did  not  state  that  it  was  upon  the  facts. 
The  court,  therefore,  here  held  that  the  justification  of  the 
reversal  must  be  found  in  some  error  of  law ;  that,  as  matter  of 
law,  the  evidence  fully  sustained  the  finding  of  the  trial  court ; 
and  that  no  error  was  pointed  out  by  any  of  the  other  excep- 
tions in  the  case. 

John  G.  Milhurn  for  appellants. 

James  F.  Oluck  for  respondent 
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Earl,  J.,  reads  for  reversal  of  order  of  General  Tenn  and 
affirmance  of  judgment  of  trial  court. 

All  concur,  except  Ruoer,  Cli.  J.,  not  voting. 
Judgment  accordingly. 


Jacob  Morris,  Respondent,  v.  The  New  York  Central  and 
Hm>soN  River  Railroad  Co3Ipany,  Appellant. 

In  an  action  against  a  railroad  company  to  recover  damages  for  an  injury 
to  a  passenger  caused  by  the  falling  upon  him  of  an  article  placed  in  a 
rack  over  his  scat  by  another  passenger,  Tield,  that  in  looking  for  and 
protecting  passengers  from  such  dangers,  a  carrier  was  not  required  to 
exercise  the  highest  care  which  human  vigilance  can  give,  but  only 
reasonable  care,  to  be  measured  by  the  circumstances  surrounding  each 
case. 

(Argued  Juno  27,  1887;  decided  October  4,  1887.) 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  when  a  passenger  upon  defend- 
ant's road,  in  consequence  of  tlie  falling  upon  him  of  a  clothes 
wringer  which  had  been  placed  by  another  passenger  in  a  rack 
over  plaintiff's  seat. 

The  following  is  the  opinion  in  full : 

"  The  learned  judge,  in  submitting  this  case  to  the  jury, 
instructed  them  that  there  was  no  evidence  upon  which  they 
could  find  that  the  car  or  the  rack  therein  was  insufficient, 
and  that  there  was  no  negligence  upon  the  part  of  the  defend- 
ant in  receiving  the  clothes- wringer  in  the  car,  nor  was  there 
evidence  that  any  employe  of  defendant  saw  the  'wi'inger  put 
in  the  rack  or  knew  of  its  being  so  put  ?n,  and  that  the 
defendant  was  not  guilty  of  negligence  in  permitting  the 
wringer  to  be  put  in  the  rack.  In  this  wo  think  he  was 
entirely  right.  Tie,  however,  did  submit  one  question  for 
the  deteriioination  of  the  jury  and  in  the  following  language : 
*  The  wringer  which  has  been  described  to  you  was  in  this 
rack.  Was  it  an  article  which  was  insecure  to  be  so  placed 
and  was  it  calculated  to  endanger  the  safety  of  the  passenger 
who  took  his  seat  i  j  the  vicinity  of  this  wringer  ?     The  second 
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qnestion,  and  perhaps  the  one  which  is  the  more  important, 
is  whether  the  wringer  was  so  wrapped  and  enveloped  as  to 
conceal  the  real  character  of  the  wringer  from  the  ordinary, 
careful  inspection  of  the  employe  of  the  railroad.  The  rail- 
road corporation,  as  1  regard  the  law,  would  not  be  liable, 
even  although  an  article  not  strictly  baggage,  should  be  placed 
in  one  of  these  receptacles,  provided  the  corporation  had  no 
notice  of  the  character  of  tlie  objectionable  article  and  pro- 
viding also  that  there  was  nothing  in  the  appearance  of  the 
parcel  to  indicate,  upon  proper  inspection  by  the  employes, 
the  character  of  the  article  concealed  in  the  package.  *  *  * 
Was  it  so  bound  and  so  enveloped  as  that  the  employe,  in  the 
fair  and  honest  discharge  of  his  duties,  exercising  a  degree  of 
vigilance  which  he  ought,  under  the  circumstances,  in  your 
judgment,  to  have  exercised  ;  was  it  so  exposed  that  by  passing 
through  in  the  discharge  of  his  duties  there  that  he  should 
have  observed  what  it  was  or  not  ?  *  *  *  It  is  a  simple 
question  for  you  to  determine  upon  this  branch  of  the  case 
whether  this  wringer  was  so  enveloped  as  not  to  be  obvious 
and  discemable  to  the  employes  of  the  road  in  the  honest  and 
faithful  discharge  of  their  duty  on  that  occasion,  which  the 
law  required  at  their  hands.  If  it  was  obvious  they  should 
have  observed ;  if  it  was  not,  then  there  was  nothing:  which 
gave  to  them  constructive  notice  of  the  existence  in  that 
wrapper  of  an  article  which  was  dangerous  and  which  they 
were  bound  to  remove/ 

"  We  think  there  was  not  sufficient  evidence  to  warrant  the 
submission  of  the  question  of  defendant's  negligence  to  the 
jury.  It  is  indisputed  that  the  parcel  was,  to  some  extent, 
wrapped  up  in  paper,  and  even  if  only  covered  in  the  manner 
described  by  the  plaintiflf,  its  apparent  character,  both  as  to 
bulk  and  weight,  was  not  such  as  reasonably  to  call  the  atten- 
tion of  the  train  hands  to  it,  or,  if  noticed  by  them,  it  was  not 
so  apparently  placed  in  a  dangerous  position  as  to  demand 
from  them  an  order  for  its  removal  from  the  rack. 

"  In  looking  out  for  dangers  arising  from  causes  such  as  this, 
we  do  not  think  that  carriers  of  passengers  are  to  be  held  to  the 
exercise  of  the  highest  care  which  human  vigilance  can  give. 
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That  measure  of  care  has  been  spoken  of  as  due  from  them  in 
the  actual  transportation  of  the  passenger,  and,  in  regard  to 
the  results  naturally  to  be  apprehended  from  a  failure  to  furnish 
safe  road  beds,  proper  machinery,  perfect  cars  or  coaches,  and 
things  of  that  nature.  But,  in  regard  to  a  danger  of  this  kind, 
a  carrier  of  passengers  is,  we  think,  held  to  a  less  strict  measui*e 
of  vigilance.  Reasonable  care  (to  be  measured  by  the  circum- 
stances surrounding  each  case),  to  prevent  accidents  of  this 
nature,  is  all  that  is  demanded,  and  we  do  not  think  there 
was  evidence  in  this  case  of  any  such  lack  of  care  on  the  part 
of  the  oflScers  of  the  train. 

'*From  the  evidence  it  seems  to  be  quite  clear  that  there 
was  nothing  extraordinary  about  the  parcel  or  its  position  in 
the  rack,  and  nothing  to  attract  particular  attention  to  it,  and 
so  the  failure  of  the  train  hands  to  notice  it,  or,  if  noticed,  to 
order  its  removal,  was  not  negligence. 

"  We  think  the  motion  for  a  nonsuit  on  this  ground  should 
have  been  granted,  and  for  this  reason  the  judgment  should 
be  reversed,  and  a  new  trial  ordered,  costs  to  abide  event." 

Matthew  Hale  for  appellant. 

Andrew  Hamilton  for  respondent. 

Pkckham,  J.,  reads  for  reversal  and  new  triaL 
All  concur,  except  Danfoeth,  J.,  dissenting. 
Judgment  reversed. 


Mary  A.  E.  La  Duke,  Respondent,  v.  The  Village  oj 
Fulton,  Appellant. 

(Submitted  June  27, 1887;  decided  October  4,  1887.) 

Wm.  C.  Stephens  for  appellant. 

Wm,  E.  Ayevs  for  respondent. 

Agree  to  affirm  ;  no  opinion* 
All  concur. 
Judgment  affirmed. 
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Lavinia.  C  IL  Dkmpsey,  Appellant,  v.  The  Mayor,  Aldke- 

MEN     AND     OoMMONALTY     OF     THE     CiTY     OF     NeW     YoBK, 

Respondent. 

(Submitted  June  27,  1887;  decided  October  4,  1887.) 

Jok7i  II.  F.  An'Tiold  for  appellant. 

2>.  J.  Dean  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Lucius  F.  Reed,  Respondent,  v.  A.  G.  Daewin,  Appellant, 

(Submitted  June  30,  1887;  decided  October  4,  1887.) 

Horace  Tf.  Fowler  for  appellant. 

Z.  A.  Fuller  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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IN  DEX. 


ABANDONMENT     (OP     CHIL- 
DREN). 

1.  To  warrant  an  arrest  under  the 
section  of  the  Penal  Code  (S  291, 
subd.  2),  directing  the  arrest  of  a 
female  child  *'  who  has  been  aban- 
doned or  improperly  exposed  or 
neglected  bjr  its  parents  or  other 
person  havmg  it  in  charge,"  it 
must  appear  that  the  child  was 
abandoned  and  neglected  by  the 
fault  of  her  parents  or  custodians. 
PeopU  ex  rel,  v.  N.  T.  C.  Protec- 
iory,  G04 

2.  In  proceedings  on  writs  oilwhcoA 
corpus  and  certiorari  it  appeared 
that  a  female  child  was  committed 
to  the  custody  of  defendant  for  an 
assumed  violation  of  said  provi- 
sion. The  only  evidence  in  the 
record  of  the  proceedings  before 
the  justice  was  the  complaint  and 
the  commitment ;  in  the  lormer  she 
was  charged  with  having  been 
found  "improperly  exposed  and 
neglected  and  wandering"  in  a 
public  park  "  without  any  proper 
guardianship,"  and  the  commit- 
ment recited  that  the  material  al- 
legations of  the  complaint  were 
established.  Held^  that  the  com- 
plaint did  not  bring  the  case  within 
the  said  provision,  as  it  was  not 
alleged  that  she  was  so  exposed 
by  those  havin^j  her  in  charge.  Id. 

8.  The  information  in  such  a  case 
should  be  precise  and  bring  it 
clearly  within  the  statute;  when 
it  omits  any  essential  ingredient 
or  circumstance,  and  the  defect  is 
not  supplied  by  the  evidence,  the 
conviction  is  bad  Id. 

4.  The  complaint  also  charged  "that 
the  said  child  was  found  in  the 
company  of  *  *  *  who  is  a 
reputed  prostitute,"  in  violation 
of  the   provisions  of  the    Penal 


Code.  The  return  to  the  writs 
simply  averred  its  incorporation, 
and  that,  by  virtue  of  defendant's 
charter  and  section  202  of  the 
Penal  Code,  the  child  was  com- 
mitted to  its  custody  under  a  com- 
mitment, a  copy  of  which  waj 
annexed,  which  recited  that  the 
conviction  proceeded  upon  proof 
of  the  charge  made.  The  relator 
traversed  the  return,  alleging,  in 
substance,  that  the  child  had  done 
no  act  prohibited  by  the  Penal 
I  ode,  but  was  in  the  park  at  the 
time  charged  for  an  innocent  and 
lawful  purpose,  and  having  pa- 
rents with  whom  she  resided. 
Defendant  demurred  to  this  trav- 
erse, lleldy  that  the  complaint 
followed  substantially  the  lan- 
guage of  the  fourth  subdivision 
of  said  section  and  was  sufficient 
as  matter  of  pleading;  that  the 
averments  in  the  traverse  admitted 
by  the  demurrer  might  show  that 
the  child  was  wrongfully  convict- 
ed, but  it  could  not  be  inferred 
therefrom  that  there  was  no  evi- 
dence before  the  magistrate  justi- 
fying the  conviction;  and  that  a 
retrial  upon  the  merits  could  not 
be  had  in  these  proceedings.     Id, 

5.  It  was  admitted  that  no  notice  of 
the  proceedings  before  the  magis- 
trate was  given  to  the  father  of 
the  child,  with  whom  she  resided, 
and  that  he  was  not  present  at  the 
examination.  The  relator,  her 
mother,  was  present.  Ileld^  that 
by  reason  of  the  omission  of  notice 
to  the  father  the  madstrate  pro- 
ceeded without  jurisdiction;  also, 
the  fact  that  the  father  is  not  the 
relator  and  does  not  make  the  ap- 
plication for  the  discharge  did  not 
affect  the  question.  Id, 

6.  Under  the  provision  of  said  sec- 
lion,  as  amended  in  1886  (Chap  31, 
Laws  of  1880),  declaring  that  when 
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il  shall  appear  by  the  warrant  of 
commitment  that  **tlie  parent, 
guardian  oj  custodian  "  was  pres- 
ent at  the  examination  before  the 
magistrate  or  had  such  notice 
thereof  as  the  magistrate  shall 
deem  suflacient,  no  further  or  other 
notice  shall  be  necessarv,  where 
both  parents  are  living  the  notice 
must  be  to,  or  the  appearance  by 
the  father.  Id. 

7.  The  court  below,  on  granting  or 
affirming  an  order  of  discharge  in 
such  proceedings,  has  no  authority 
to  allow  costs.  Id. 


ACCOMPLICE. 

1.  To  meet  the  requirements  of 
the  provision  of  the  Code  of 
Criminal  Procedure  (§399),  for- 
bidding a  conviction  upon  the 
testimony  of  an  accomplice  un- 
less **  corroborated  by  such  other 
evidence  as  tends  to  connect  the 
defendant  with  the  commission  of 
thecrime,"  it  is  not  necessary  that 
the  corroborative  evidence  of  it- 
self should  be  sufficient  to  show 
the  commission  of  the  crime  or  to 
connect  the  defendant  with  it ;  nor 
need  such  evidence  be  wholly  in- 
consistent with  the  defendant's 
innocence;  it  is  sufficient  if  there 
is  some  evidence  fairly  tending  to 
connect  the  defendant  with  the 
commission  of  the  crime;  and  it 
is  then  for  the  jury  to  determine 
whether  the  corroboration  is  suf- 
ficient to  satisfy  the  jury  of  the 
defendant's  guilt. .  PiBopley.  EUi- 
oU.  288 

2.  Defendant  was  indicted  for  forgery 
charged  as  a  second  offense,  in  ut- 
tering a  forged  draft.  An  accom- 
plice who  procured  the  money  on 
the  draft  from  a  bank  in  the  city 
of  R.,  testified  on  the  trial  to  the 
commission  of  the  crime.  It  ap- 
peared by  other  evidence  that  de- 
fendant had  been  previously  con- 
victed of  the  crime  of  forgery, 
sentenced  and  served  a  term  m 
Staters  prison ;  that  he  and  the  ac- 
complice  were  acquaintances  and 
associates  in  the  city  of  New  York ; 
that  he  was  in  R  and  at  C,  a 
place  near  R  ,  some  days  prior  to 


the  commission  of  the  crime  and 
registered  at  three  hotels  under  an 
assumed  name;  that  the  accom- 
plice was  with  defendant  at  C.  and 
was  introduced  by  him  to  a  third 
person.  The  president  of  the  bank 
testified  that  he  thought  he  had 
seen  defendant  in  the  bank.  De- 
fendant gave  no  explanation  of 
his  presence  at  R.  and  after  his  ar- 
rest declared  that  he  did  not  know 
and  had  never  seen  the  accomplice. 
Upon  being  arrested  in  New  York 
he  asked  the  detective  if  any  one 
had  been  arrested  in  R.,  and  upon 
being  asked  '*why"  he  said 
"there  must  bo  somebodv  who 
had  done  some  talking,"  and  while 
denying  that  ho  committed  the 
crime,  said  he  knew  who  did  it. 
Held,  that  there  was  sufficient  cor- 
roboration to  sustain  a  conviction. 

Id. 


VERSE  POSSESSION. 

In  an  action  of  ejectment  defendant 
claimed,  by  adverse  possession  for 
more  than  twenty  yeai*s,  under  a 
claim  of  title  founded  on  a  deed 
from  W.,  executed  in  ISoii.  The 
premises  were  originally  part  of  a 
farm  purchased  by  L.,  but  con- 
veyed to  W.  in  trust  for  the  '*sole 
use.  benefit  and  behoof"  of  L. 
The  latter  died  in  1840,  leavings 
will  executed  in  1839,  by  which 
he  devised  a  portion  of  the  farm 
to  his  daughter  P.,  for  life,  re 
mainder  to  her  male  heirs.  By 
the  will  provision  was  made  for 
payment  of  a  mortgage  on  the 
farm  by  apj^lying  thereon  moneys 
due  the  testator  upon  a  larger 
mortgage  held  by  him.  W.  was 
one  of  th^  executors  of  said  will. 
A  division  of  the  farm  was  made, 
with  the  assent  of  W.  among  the 
devisees,  and  the  premises  in  ques- 
tion were  set  off  to  P.,  who  took 
possession  and  was  in  possession 
at  the  time  of  the  execution  of  the 
deed  by  W.  P.  died  in  1870. 
W.  was  held  by  the  trial  court  to 
have  been,  at  the  time  of  the 
execution  of  his  deed,  a  mort- 
gagee in  possession,  upon  evidence 
to  the  effect  that  there  was  found 
among  his  papers  after  his  death 
the  mortgage  upon  the  farm  with 
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an  indorsement  thereon  signed  by 
B.,  the  then  holder,  dated  in  184;i, 
acknowledging  the  receipt  of  one 
dollar  in  full  discharge  thereof, 
also  an  assignment  of  the  mort- 
gage from  B.  to  \V.,  dated  in  1843, 
but  acknowledged  on  the  same 
day  the  discharge  was  executed. 
It  did  not  appear  that  W.  ever 
entered  into  possession  of  the  prop- 
erty or  claimed  to  hold  it  by  virtue 
of  the  mortgaire  or  by  any  other 
right  or  tenure.  The  mortgage 
referred  to  in  the  will  as  the 
source  of  payment  of  B.'s  mort- 
gage was  satisfied  of  record,  on 
the  day  after  the  date  of  the  dis- 
charge. W.  settled  his  accounts 
as  executor  without  any  claim  of 
any  indebtedness  to  him  on  ac- 
count of  payment  of  the  mortgage. 
UeUi,  that  the  decision  of  the  trial 
court  was  error,  that  the  grantee 
of  W.  took  no  interest  under  his 
deed,  because  it  was  void  under 
the  statute  by  reason  of  the  ad- 
verse possession  of  P. ,  at  the  time 
of  its  execution  and  because  at 
that  time  W.  had  no  possession  of 
the  premises  or  mortgage  thereon. 
Ellwood  V.  NorUirup,  172 


AGREEMENT. 
See  Contracts. 

AMENDMENTS. 

1.  A  bill  of  particulars,  like  a  plead- 
ing, may  be  amended.  Caw  v. 
Pkaris.  114 

d.  A  plaintiff  is  not  bound  to  furnish 
a  statement  of  payments  or  offsets 
which  he  has  voluntarily  credited 
and  where  he  has  done  so  in  such 
a  manner  as  by  mistake  to  have 
periled  his  ri^ht  or  made  ambigu- 
ous his  meanmg,  the  allowance  of 
an  amendment  striking  out  the 
statement  is  proper.  Id. 

Of  complaint  on  trial,  when 

pTomr. 

See  Arerf/  v.  N.  7.  C.  A  II  R  R 
R.  Co.  142 

On    trial  of  application  for 

ins^irance,  when  proper. 
See  Bennett  v.  A.  Ins.  Co.         243 


APPEAL. 

1.  Although  it  appears  by  the  opin- 
ion of  the  General  Term  that  a 
judgment  in  an  action  tried  by  the 
court  was  revei*sed  upon  the  facts; 
yet  if  this  does  not  appear  in  the 
order  of  reversal  this  court  is 
bound  to  presume  that  the  reversal 
was  upon  questions  of  law  only. 
Lewis  V.  Barton.  70 

2.  Plaintiff     claimed    to     recover, 
among    other    things,    for  board 
furnished   defendant;    the    latter 
answered  denying  the  claim,  and 
set  up  a'  counter-claim  for  board 
furnished  by  him  to  the  plaintiff, 
who  replied,  denying  the  counter- 
claim.    Plaintiff  served  a  bill  ot 
particulars,    which    contained    a 
charge  against  defendant  for  board 
and   a   credit  to  him  for  similar 
service  of  less  amount.     The  trial 
was   conducted    by  both    parties 
upon  the  theory  that  the  question 
of  legal  liabilitv  for  boai*d  was  an 
open  one,  ancf  no  objection  was 
made   by  defendant  to  evidence 
offered    to    defeat  his    claim  by 
plaintiff,     'i'he  referee  refused  to 
allow  either  claim  upon  the  ground 
that,   while  board  was  furnished 
as   alleged,    the    relations  of  the 
parties    were    such   that,    in    the 
absence  of  an  express  agreement, 
no  promise  to  pay  on  either  side 
could  be  implied.     Held,  that  hav- 
ing reference  to  the  form  of  the 
pleading  and  the  issues  raised,  the 
credit  given  in   plaintiff's  bill  of 
particulars  was  not  a  conclusive 
admission  of  legal  liability  to  that 
amount:  also,    that  if  defendant 
had    intendea   to    rely  upon  the 
alleged  admission,  lie  should  have 
raised   the   question  on  the  trial 
when   the    bill    might  have  been 
amended  by  strikins:  out  the  credit; 
and.   having    failed  so  to  do,  he 
could  not  raise  it  on  appeal.     Case 
V.  Pharis.  114 

3.  Where  an  action  to  recover  dam- 
ages for  an  alleged  interference 
with  plaintiff's  rights  in  a  street 
was  tried  upon  the  theory  that 
plaintiff  owned  the  fee  to  the  cen- 
ter of  the  street,  or  an  easement 
therein,  and  no  question  was  raised 
by  defendant  in  reference  thereto 
on  the  trial,  held,   that  no  such 
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question  could  bo  raised  upon 
appeal.  Drucker  v.  Manliattaii  U. 
Co.  107 

4.  This  court  has  no  authority  to 
review  the  determinalioa  of  tho 
court  below  as  to  the  propriety  of 
a  sale  of  the  latids  of  a  rcli.rriou:} 
corporation.  In  re  First  Pra.j. 
Soe.  2:1 

5.  Where  the  determination  of  an 
inferior  tribunal,  brought  up  for 
review  by  certiorari,  has  been  re- 
versed by  the  court  granting  the 
writ  as  against  the  weight  of  evi- 
dence, and  the  evidence  is  such 
that  the  court,  guided  by  the  rules 
governing  it  on  application  to  set 
aside  the  verdict  of  a  jury,  would 
have  power  so  to  do,  the  decision 
is  not  reviewable  here.  People  ex 
rel.  v.  Bd.  Fire  Comrs.  257 

C.  The  provision  of  the  Code  of  Civil 
Procedure  (§  8140),  specifj'ing  the 
questions  involving  the  merits 
which  may  be  determined  by  the 
court  on  return  to  a  writ  of  cer- 
tiorari, has  no  application  to  a 
hearing  on  appeal  to  this  court, 
and  in  no  way  enlarsfes  its  juris- 
diction; it  is  confined  in  its  opera 
tion  to  the  court  in  which  the 
hearing  is  originally  had.  Id 

7.  It  seems  that,  in  a  case  involving 
a  plain  violation  of  the  well-known 
rules  governing  applications  for 
a  new  trial  on  the  ground  that  the 
verdict  is  against  the  weight  of 
evidence,  or  where  it  can  be  seen 
that  there  was  an  abuse  of  the  dis- 
cretion of  the  court  below  in  its 
decision  on  such  a  hearing,  this 
court  may  review  the  decision.  Id. 

8.  An  order  vacating  an  order  for 
the  examination  of  a  party  is  not 
reviewable  here,  unless  it  appears 
from  it  that  the  decision  was  placed 
upon  some  ground  of  law  not  in- 
volving discretion.  Jenkins  v. 
Putnam.  272 

0.  Where,  in  an  action  to  restrain 
the  alleged  unlawful  use  and  occu- 
pancy of  plaintiff's  premises,  he 
bases  his  right  to  recover  in  his 
complaint  and  upon  the  trial  ex- 
clusively upon  his  legal  title  to 
the  land  and  the  invasion  of  his 


right  as  owner,  he  may  not  sus- 
tain a  judgment  in  his  favor  on 
appeal  on  the  ground  that  the  locus 
in  quo  is  a  public  highway'  iu  which 
he  has  rights  as  abuttmg  owner 
which  have  been  infringed  upon 
by  defendant.  Vail  v.  L.  I.  R  B. 
Co.  280 

10.  The  determination  of  the  board 
of  examiners  of  buildings  in  the 
city  of  New  York  as  to  the  mode 
of  construction  of  a  building,  ir 
their  requirements  are  not  wholly 
impracticable,  even  if  they  are  un- 
reasonable, may  not  be  reviewed 
by  the  courts.  Fire  Dept.  v.  AUas 
S.  S.  Co.  506 

11.  An  erroneous  ruling,  excluding 
testimony  affecting  only  the  credi- 
bility of  a  witness,  is  not  a  ground 
for  reversal,  where  it  appears  that 
the  evidence  of  the  witness  was 
wholly  immaterial,  leets  v.  Vil- 
lage of  Middletow  n.  65  L 

12.  Where  the  cause  of  action  stated 
in  a  complaint,  which  was  for 
more  than  $300,  was  put  in  issue 
and  contested  on  the  trial  and  was 
allowed  by  the  jury,  but  the  re- 
covery was  for  less  than  that  sum 
because  of  the  application  of  an 
undisputed  counter-claim.  Hdd, 
the  amount  in  controversy  was 
for  more  than  $500,  and  the  case 
was  appealable  to  this  court.  Beed 
y.  Irowbridge,  657 

VHien  deHsion  of  court  below 

as  to  ladies  not  reviewable  Jure. 
See  W.  P.  Bank  v.  Qerry.         467 

Parties  not  interested^  and  so 

not  aggjieved,  may  not  appeal. 
See  Hyatt  v.  Dusenbury.    (Mem.) 


W?vere  order  of  General  Term 

reversing  Judgment  in  action  tried  by 
court  does  not  state  reversal  was  upon 
the  faets,  justifisation  for  the  reversal 
must  be  found  in  some  error  of  late. 

See  Prosser  v.  F.  N.  Bank.  (Mem.) 

677 


APPURTENANCES. 

By  the  word  "  appurtenances  "  inco^ 
poreal  easements  or  rights  or  priv- 
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ileges  will  alone  pass;  and  of  thesG 
only  such  as  are  necessary  to  the 
proper  enjoyment  of  the  estate 
granted.    Orifflths  v.  Morrison.  165 

ARREST. 

1.  This  action  was  for  the  conver- 
sion of  a  promissory  note;  the 
answer  alleged  a  former  suit  pend- 
ing. It  appeared  that  in  March, 
lb82,  plaintiff  commenced  an 
action  on  contract  against  defend- 
ant to  recover  the  proceeds  of  said 
note,  and  of  another,  both  of 
which  were  delivered  to  defend- 
ant to  sell,  and  were  unaccounted 
for  by  him,  which  action  was  in- 
stituted in  reliance  upon  defend- 
ant's representation  that  the  notes 
had  been  sold.  J  udgmen  t  was  en  - 
tered  in  that  action  by  default  in 
April,  1882,  for  the  amount  of 
both  notes,  and  on  examination 
of  defendant  in  supplementary 
proceedings  thereon,  in  May,  1882, 
it  appeared  that  he  had  the  note 
in  suit  here  in  his  possession  when 
the  former  action  was  commenced. 
Bald  judgment  was  vacated  on 
plaintiff's  motion,  and  an  order 
procured  for  a  commission  and  a 
reference  to  examine  defendant, 
after  which,  in  October,  1882,  this 
action  was  brought.  In  May, 
1883,  after  notice  of  trial  had  been 
served,  and  eight  days  before  trial, 
the  complaint  in  the  first  action 
was  amended  so  as  to  limit  it  to 
the  other  note.  When  the  motion 
to  vacate  the  judgment  in  the  first 
action  was  made,  defendant  wan 
Imprisoned  by  virtue  of  an  order 
of  arrest  issued  therein.  No  exe- 
cution against  his  person  bad  been 
issued.  As  a  condition  of  grant- 
ing the  motion,  the  court  required 
plaintiff  to  stipulate  that  defend- 
ant should  be  permitted  to  make 
application  for  his  discharge  at 
the  time  he  would  have  been  en- 
titled to  make  it  if  the  judgment 
had  not  been  vacated  and  if  exe- 
cution had  been  issued  thereon. 
The  stipulation  was  made  as  re- 
quired. HeJd^  that  this  did  not 
convert  the  order  of  arrest  into  a 
body  execution,  and  did  not  oper- 
ate to  discharge  and  satisfy  the 
cause  of  action.  Bowker  F,  Co. 
Y.  Oox.  555 


2.  To  warrant  an  arrest  under  the 
section  of  the  Penal  Code  (§  291, 
subd.  2),  directing  ihe  arrest  of  a 
female  child  "who  has  been 
abandoned  or  improperly  exposed 
or  neglected  by  its  parents  or 
other  person  having  it  in  charge," 
it  must  appear  that  the  child  was 
abandoned  and  neglected  by  the 
fault  of  her  parents  or  custodian. 
Peaple  ex  rel  v.  N,  T,  G.  Protec- 
tory. 601 


ASSESSMENT  AND  TAXATION. 

1.  The  provisions  of  the  railroad  act 
of  1869  (§  4,  chap.  907,  Laws  of 
1869),  directing  and  providing  for 
the  application  of  taxes  assessed 
upon  any  railroad  in  a  town,  city 
or  village,  toward  the  redemption 
of  bonds  issued  by  the  munici- 
pality to  aid  in  the  construction  of 
such  railroad,  are  not  in  conflict 
with  any  constitutional  provision. 
In  re  Glark  v.  SJiMon.  104 

2.  They. do  not  impose  a  tax  upon 
property  m  other  portions  of  the 
county  for  the  benefit  of  the  town, 
city  or  village;  they  simply  de- 
prive such  other  portions  of  the 
benefit  derived  from  the  taxation 
of  railroad  property  in  the  muni- 
cipality. Id. 

8.  They  are  not  violative  of  the  pro- 
vision of  the  State  Constitution 
(§  8,  art.  7),  prohibiting  the  pay- 
ment out  of  the  treasury  of  the 
State  of  any  moneys,  except  in 
pursuance  of  an  appropriation, 
etc.;  as  the  fund  realized  from 
such  taxation  does  not  belong  to 
the  State  or  go  into  its  treasury. 

Id. 

4.  They  are  not  repugnant  to  the 
constitutional  provision  (§  20,  art. 
8),  declaring  that  every  law  which 
imposes  a  tax  shall  distinctly  state 
the  tax  and  the  object  to  which 
it  is  to  be  applied;  the  said  pro- 
vision simply  specifies  what  may 
be  done  with  a  tax  which  has 
been  legally  imposed.  Id. 

5.  Said  statutory  provisions  include 
all  taxes  of  every  description  save^ 
those  excepted  therein,  i.  e.,  school 
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and  road  taxes,  and  so  include 
town,  village,  city,  county  and 
State  taxes.  Id. 

0.  The  scheme  of  the  act  is  prac- 
ticable and  not  difiicult  of  execu- 
tion. Id. 

7.  It  seems  the  officers  imposing  the 
taxes,  may  ascertain  the  amount 
required  to  be  paid  under  said 
provisions  to  the  county  treasurer 
and  held  by  him  as  a  sinking 
fund  and  specify  the  same  in  the 
warrant  issued  to  the  collector. 
If  not  so  specified,  the  collector 
may  make  the  proper  deduction 
of  school  and  road  taxes  and  pay 
the  balance  to  the  county  treas- 
urer. If  the  duty  of  making  the 
separation  has  not  been  discharged 
before  payment  to  the  county 
treasurer,  it  devolves  upon  him 
to  make  the  separation  and  invest 
the  proper  amount  as  directed  by 
the  statute.  Id. 

8.  It  is  not  requisite  that  the  taxes 
so  to  be  appropriated  should  be 
specially  levied;  they  are  to  be 
levied  in  the  same  way  as  other 
taxes.  Id, 

9.  The  said  provisions  are  appli- 
cable to  any  municipality  having 
bonds  outstanding  issued  in  aid 
of  the  construction  of  any  railroad ; 
and  they  are  not  limited  to  rail- 
roads constructed  under  said  act 
of  1869.  Id. 

10.  Where,  upon  application  under 
said  act,  of  a  taxpayer  of  a  town, 
to  compel  the  county  treasurer  to 
execute  the  provisions  of  the  act, 
it  appeared  that  the  taxes  imposed 
upon  railroads  in  the  town  for  the 
year  specified,  after  deducting 
school  and  road  taxes,  were  much 
more  than  the  sum  specified  in  the 
petition  as  the  amount  of  such 
taxes  paid  to  the  county  treasurer. 
Hddt  that  it  was  no  defense  that 
the  petitioner  had  not  prayed  for 
a  sufilcient  amount;  that  the 
county  treasurer  could  not  com- 
plain of  this,  or  of  an  order  re- 
quiring him  to  set  aside  a  less 
sum  than  the  act  required.        Id, 

11.  It  seems,  that  in  such  case,  not- 
withstanding  the  prayer  of  the 


petition,  the  county  judge  has 
power  to  ascertain  the  amount  and 
compel  the  county  treasurer  to  set 
aside  for  a  sinking  fund  aU  the 
taxes  which  may  appear  to  have 
been  paid  to  him,  and  which,  by 
the  act,,  are  devoted  to  that  pur- 
pose, id 

13.  It  is  no  answer  on  the  part  of 
the  county  treasurer  in  such  pro- 
ceedings that  if  he  sets  aside  the 
taxes  as  required  by  the  act  there 
will  be  a  deficiency  m  other  funds, 
the  law  having  appropriated  them 
for  a  specific  purpose,  it  is  his 
duty  to  so  apply  them,  and  he 
may  not  use  them  for  other  pur- 

Id, 


13.  All  prior  laws  in  conflict  with 
said  provisions  or  requiring  a  dif- 
ferent disposition  of  taxes  so  col- 
lected, were  thereby  so  far  modi- 
tied  or  repealed.  Id, 

14.  Where  the  assessors'  oath, 
sworn  to  and  attached  to  an 
assessment-roll,  after  the  passage 
of  the  act  of  1885  prescribing  the 
form  of  such  oath  (Chap.  207, 
Laws  of  1885),  instead  of  follow- 
ing that  form  was  drawn  in  con- 
formity to  the  statute  in  existence 
when  that  act  was  passed,  and  the 
roll  so  verified  was  delivered  to 
the  supervisor  of  the  town,  but 
before  it  had  been  in  any  way  pro- 
duced before  or  acted  upon  by  the 
board  of  supervisors  a  new  oath  in 
proper  form  was  attached  to  the 
roll.  Held,  that  the  verification 
was  valid ;  that  in  this  respect  and 
to  this  extent  the  provision  of  the 
statute  as  to  the  time  of  verifica- 
tion is  directorj'  only.  People  ex 
rel.  V.  Jones.  880 

15.  The  proportion  of  the  State  tax 
levied  upon  a  county  and  charged 
to  its  treasurer  is  payable  by  him; 
not  as  the  ofilcer  or  agent  of  the 
county  but  as  an  individual,  desig- 
nated by  his  official  name  for  the 
performance  of  specific  duties, 
and  the  county  is  not  respon»ble 
for  his  omissions  or  defaults  in 
respect  thereto  save  in  the  manner 
prescribed  by  law.  First  Kat.  Bk. 
V.  Bd.  SupWs.  488 

16.  In  case  of  the  failure  or  neglect 
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of  the  county  treasurer  to  pay  over 
the  taxes  due  the  State,  or  to  ren- 
der an  account  thereof  to  the 
comptroller,  it  is  not  until  the 
remetly  against  him  and  against 
liis  bail  has  been  exhausted  and 
the  loss  by  reason  of  that  default 
has  oeen  thus  ascertained,  that  the 
county  is  required  to  act  or  any 
duty  is  attached  to  it.  (Chap.  427, 
Laws  of  1853,  Chap.  393,  Laws  of 
lSii'6.)  Id. 

17.  The  act  of  1880  (Chap.  269,  Laws 
of  188  >,  providing  for  the  review 
of  assessments  by  certiorari,  regu- 
lates that  subject  and  rcLders 
inapplicable  to  such  case  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (^  2120  d<«c^.),  in  reference 
to  the  writ  of  certiorari.  People 
ex  rel.  v.  Assessors  Town  of  Oreen- 
burgh.  671 


ASSIGNMENT. 

I.  Defendants*  firm  entered  into  a 
contract  with  the  firm  of  R.  W.  L. 
R.  &  Co.,  which  stated  that  the 
former  had  "sold"  to  the  latter 
a  specified  quantity  of  "  amraoni- 
ated  superphosphates"  at  a  price 
specified,  to  be  paid  for  **on  de- 
livery to  buyers  of  bills  of  lading, 
by  their  notes."  The  vendors 
guaranteed  the  goods  to  be  of  a 
specified  quality,  the  sampling  and 
analysis  to  be  made  by  certain 
persons  named;  shipments  to  be 
made  during  the  month  of  Decem 
ber,  1881.  The  purchasers  had 
previously  contracted  to  sell  to 
one  De  L.  a  larger  amount  of  the 
same  general  kind  of  fertilizer,  he 
agreed  to  accept  the  goods  pur- 
chasetl  of  defendants  to  apply 
upon  his  contract.  Defendants, 
with  knowledge  that  R.  &  Co.  had 
made  such  contract  with  l)e  L., 
and  desired  the  goods  to  make 
delivery  under  that  contract,  ac- 
cepted an  order,  drawn  on  and 
presented  to  them  by  R.  &  Co., 
requiring  them  to  deliver  the  goods 
'•sold  to"  R.  &  Co.  to  De  L.,  and 
also  delivered  to  R.  «fc  Co.  a  mem- 
orandum stating  they  would 
deliver  to  De  L.  on  said  order,  on 
vessels  to  be  furnished  bv  him,  the 
last  delivery  to  be  made  the  last 
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of  December  or  early  in  January, 
188  J.  R.  &  Co.  gave  their  notes 
as  agreed  for  the  purchase- price. 
The  goods  were  not  in  fact  manu- 
factured at  this  time.  On  receipt 
of  the  order  and  memorandum 
De  L.  gave  his  own  notes  and  the 
acceptances  of  third  persons  to  R. 
&  Co.  in  payment  for  the  goods, 
li  &  Co.  soon  after  stopped  pay- 
ment and  made  an  assignment  for 
the  benefit  of  creditors.  Defend- 
ants refused  to  deliver  the  goods 
under  the  order  unless  they  were 
paid  the  purchase-price,  and 
offered  to  surrender  the  notes  re- 
ceived by  them.  In  an  action 
upon  the  contract  to  recover  the 
value  of  the  goods,  Tield  (Ruobk, 
Ch.  J.,  Andrews  and  Danforth, 
.)  J ,  dissenting),  that  it  was  an 
executory,  not  an  executed,  con- 
tract, and  so  passed  no  title  to  the 
goods  specified;  that  the  subse- 
quent transactions  between  the 
parties  did  not  transform  said  con- 
tract into  an  executed  one;  that 
the  delivery  of  the  order  to  De  L. 
vested  no  right  of  property  in  him, 
")ut  simply  amounted  to  an  assign- 
ment to  him  of  the  rights  of  R.  & 
Co.  under  the  contract,  and  inas- 
much as  against  R.  &  Co.,  defend- 
ants had  the  right  to  refuse  to 
deliver  the  goods  without  payment 
therefor,  after  that  firm  became 
insolvent,  they  had  the  same  right 
as  against  De  L.  or  his  assignee. 
Anderson  v.  ^ad.  33J> 

2.  Also  held  (Ruoer,  Ch.  J.,  An- 
drews and  D.\NP0RTii,  JJ.,  dis- 
senting), that  defendants  were  not 
estopped  from  showmg  the  fact 
that  no  title  passed,  or  from  deny- 
ing the  legal  right  of  plaintiff,  as 
assignee  of  De  L.,  to  a  delivery  of 
gooils  of  the  same  character  and 
quality  as  described.  Id. 

Assignee  of  covenant  hy  a  vendor 

qfsioek,goodwiU,etc.,  of  a  business,  that 
he  will  not  engage  in  sanie  business 
within  certain  bounds^  map  maintain 
action  to  restrain  breach  of  covenant. 

See  D.  M.  Go.  v.  Boeber.  473 

ASSIGNMENT  (FOR    BENEFIT 
OF  CREDITORS). 

1.  In  January.  188B.  M.  made  an 
assignment  for  the  benefit  of  cred* 
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itors.  Among  the  property  m-  I 
signed  were  certain  stereotype  and 
electrotype  plates  then  in  the  pos- 
session of  L.  &  1).,  as  custodians 
for  M.,  upon  which  was  a  chattel 
mortgage,  which  was  not  filed 
until  the  day  of  the  execution  of  | 
the  assignment.  In  March,  1888,  { 
L.  &  D.  recovered  a  judgment 
against  M.  for  a  debt  accruing 
prior  to  January,  and  attempted 
to  levy  upon  the  plates  by  virtue 
of  an  execution  issued  thereon, 
iiy  an  order  made  in  this  action 
the  assignee  was  removed  and  a 
receiver,  pendente  lite^  of  the  as- 
signed property  appointed.  In 
proceedmgs  instituted  by  the  re 
ceiver  against  L.  &  D ,  who  had 
refused  to  deliver  up  the  plates,  it 
was  adjudged  that  said  firm  had 
no  lien,  and  that  the  receiver  was 
entitled  to  possession.  The  plates 
were  thereupon,  and  previous  to 
July,  1883,  delivered  to  the  re- 
ceiver. In  March,  1881,  the 
receiver  applied  ex  parte  for  di- 
rections as  to  the  disposition  of 
the  property,  and  an  order  was 
thereupon  made  directing  a  sale 
of  the  plates  and  payment  of  the 
mortgage  debt  out  of  the  proceeds ; 
this  the  receiver  did.  In  Novem- 
ber, 1884,  L.  &  D.  petitioned  to 
have  the  ex  parte  order  vacated  so 
far  as  it  directs  the  painnent  of 
the  mortgage.  Held,  Ihat  the 
petition  was  properly  denied;  that 
as,  at  the  time  of  the  sale,  L.  &  D. 
had  no  lien  upon  the  property, 
their  remedy,  if  any,  was  to  ob- 
tain an  order  of  the  court  direct- 
ing as  to  the  disposition  of  the 
proceeds,  and  until  this  was  done 
It  was  the  duty  of  the  receiver  to 
proceed  under  the  order  of  the 
<;ourt;  that  when  the  mortgage 
became  payable  the  mortgagee,  in 
the  absence  of  fraud,  became  en- 
titled, as  against  the  mortgagor 
and  his  representatives,  and  all 
other  persons  who  had  not  ac- 
quired liens,  to  demand,  receive 
and  sell  the  mortgaged  property ; 
that  after  waiting  a  reasonable 
time  to  enable  the  petitioners  to 
take  steps,  if  they  desired,  to  es- 
tablish a  right  to  the  property,  it 
was  the  duty  of  the  receiver  to 
apply  for  and  take  the  directions 
of  the  court,  and  he  was  under  no 
obligation  to  give  notice  to  the 


general  creditors,  and  that  the  pe- 
titioner j  having  laid  still  from 
July,  1883,  to  November  I.  1884. 
without  taking  any  steps  or  giving 
any  notice  of  an  mtention  to  as- 
sert an  interest  in  the  property,  if 
they  had  any  equitable  interest 
(as  to  which  qiuBJ-e),  they  had  lost 
it  by  their  laches.  SuUivan  v. 
MiUer.  635 

.  The  principles  governing  an  ac- 
counting by  an  assignee  under  a 
general  assignment  control  in  such 
a  case,  and  relieve  the  receiver 
from  any  liability  for  payments 
and  disbursements  made  in  good 
faith  in  the  execution  of  the  duties 
of  his  receivership.  Id, 


ATTORNEY  AND  CLIENT. 

1.  Where  an  attorney  is  employed, 
without  agreement  as  to  compen- 
sation, to  brin^  a  great  number  of 
actions,  alike  m  their  nature,  in- 
volving no  complicated  questions 
of  law  and  only  the  most  simple 
questions  of  fact;  which  actions 
are  disposed  of  by  obtaining  judg- 
ments by  default  or  otherwise 
without  contest,  there  is  no  rule 
of  law  which  makes,  as  against 
his  client,  the  taxable  costs  the 
measure  of  compensation  to  which 
he  is  entitled  for  his  services. 
He  is  simply  entitled  to  what  it 
can  be  shown  the  services  are 
reasonably  worth  under  the  cir- 
cumstances.   Starin  v.  Mayor,  Uc. 

83 

2.  It  seems  that  since  the  passage  of 
the  (;ode,  there  is  no  rule  of  law 
which  in  any  case  makes  the  com- 
pensation of  the  attorney  neces- 
sarily co-extensive  with  the  tax- 
able costs,  in  the  absence  of  an 
agreement.  Jd. 


BANKRUPTCY. 

1.  The  effect  of  the  amendment  of 
1874  of  the  provision  of  the  bank- 
rupt act  (§  89),  in  reference  to  the 
recovery  of  money  or  property 
paid,  sold,  assigned  or  transferred 
by  a  bankrupt  contrary  to  tlic 
act,   was    to   remove   the   prior 
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absolute  prohibitioo  against  the 
proof  of  a  debt  by  a  creditor  who 
had  obtained  a  preference  which 
had  been  annulled,  and  to  con- 
fine the  prohibition  to  cases  of 
actual  fraud,  and  to  limit  it  even 
in  those  cases  to  a  disability  to 
prove  more  than  one-half  of  the 
debt.    Jeff,  Go.  Nat  Bk,  v.  Sireeter, 

18G 

2.  In  an  action  against  an  indorser 
of  certain  promissory  notes,  it 
appeared  that  plaintin  duly  ob 
tainod  judgment  against  the 
makers  on  default.  Id. 

8.  After  personal  service  of  process 
executions  were  issued  and  levied 
on  a  stock  of  goods.  Thereafter 
proceedings  in  bankruptcy  were 
commenced  against  the  judgment 
debtors,  and  upon  application  of 
the  petitioning  creditors,  the  attor- 
ney for  the  plaintiff  consenting, 
an  order  was  made  by  the  bank- 
ruptcy court  appointing  the  sheriff 
special  receiver  of  the  bankrupt's 
estate,  and  directing  him  to  sell 
thepropertv  levied  on  and  deposit 
the  proceeds  subject  to  the  further 
order  of  the  court.  The  order  also 
provided  that  the  lien  of  the  judg- 
ment-creditors, if  any,  should 
"  follow  and  attach  to  the  mone3's 
arising  from  the  sale."  In  an 
action  subsequently  brought  by 
the  assignee  in  bankruptcy  it  was 
adjudged  that  plaintiff's  judg- 
ments were  void  as  against  the 
assignee,  and  that  the  latter  was 
entitled  to  the  proceeds  of  sale  of 
the  goods,  not  because  of  any 
actual  fraud  on  the  part  of  plaint- 
iff, but  on  the  ground  of  construc- 
tive fraud,  growing  out  of  the  fact 
that  its  attorney  had  notice  of  the 
insolvency  when  he  commenced 
the  actions  against  the  bankrupts, 
and  designed  to  obtain  a  prefer- 
ence. Held,  that  the  obtaining 
of  the  judgments  and  the  levy 
upon  the  properly  of  the  bank- 
rupts was  such  a  transfer  of  prop- 
erty as  brought  the  case  within 
said  provision;  but  that  plaintiff 
was  not  debarred  from  proving  its 
debt ;  and  that,  therefore,  its  action 
did  not  prejudice  or  interfere  with 
defendant's  rights  as  indorser,  and 
80  constituted  no  defense.  Also, 
held,  that    the  decision   of    the 


bankruptcy  court  that  no  lien 
was  acquired  by  the  levy  a«5 
against  the  assignee  was  conclu- 
sive, and  the  question  was  not 
open  for  contestation  by  the  de- 
fendant. Id. 

4.  It  seems  that  to  constitute  actual 
fraud  within  the  meaning  of  said 
provision,  actual  complicity  or  a 
conscious  purpose  on  the  part  of 
the  creditor  to  accomplish  a 
known  fruud  upon  the  act  must  be 
shown.  Id. 

5.  In  1875  the  firm  of  G.  T.  «fc  Co., 
composed  of  the  defendants,  exe- 
cuted to  plaintiff  its  promissory 
note  upon  which .  this  action  was 
brought,  and  judgment  was  re- 
covered in  January,  1883,  against 
all  of  the  defendants.  In  August, 
1878,  defendant  G.,  then  being  a 
resident  of  Massachusetts,  filed 
his  petition  in  bankruptcy,  and  in 
March,  1888,  obtained  his  dis- 
charge from  all  debts  and  claims 
provable  against  his  estate  which 
existed  on  August  8,  18i8,  save  as 
excepted  by  the  bankrupt  act. 
Before  the  petition  in  bankruptcv 
was  filed  the  firm  was  dissolved, 
an  assignment  of  its  property 
made  and  the  assets  distributed 
among  creditors.  An  application 
made  by  G.  in  September,  1886, 
for  a  discharge  of  said  judgment 
of  record  as  against  G.  was 
granted.  Held,  that  the  discharge 
in  bankruptcy  covered  the  judg- 
ment ;  that  conceding  G.  could 
have  obtained  from  the  United 
States  Court  a  stay  of  proceedings 
in  this  action,  he  was  not  bound 
so  to  do,  and  his  omission  could 
not  deprive  him  of  the  benefit  of 
the  provision  of  the  Code  of  (  ivii 
Procedure  (g  1268),  providing  that 
at  any  time  after  the  lapse  of  two 
years  from  a  bankrupt's  discharge 
he  may  apply  to  the  court  in  which 
a  judgment  was  rendered  against 
him  to  have  it  discharged  of 
record,  and  requiring  the  court  to 
grant  the  application  "if  it  ap- 
pears that  he  has  been  discharged 
from  the  payment  of  that  judg- 
ment ;  *'  also,  that  if  the  doctrine 
of  laches  applied,  it  w^as  for  the 
court  below  to  deal  with  it,  and 
its  decision  was  not  reviewable 
here.  WestPhila.Ek.Y.Qerry.  Atil, 
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6.  Under  the  lale  bankrupt  act,  in 
proceedings  instituted  for  his  dis- 
charge by  one  member  of  a  firm, 
upon  his  individual  petition,  part- 
nersliip  debts  were  provable,  and 
he  was  entitled  to  be  discharged 
from  them,  whether  there  were 
any  assets  of  the  firm  or  not.     Id. 

7.  It  was  objected  that  the  judgment 
was  not  included  in  G's  schedule 
in  bankruptcy;  it  appeared  that 
the  note  upon  which  the  judg- 
ment was  recovered  was  set  forth. 
Hekl^  that  a  discharge  of  the  cause 
of  action  discharged  the  judg- 
ment, id. 

8.  It  seems,  the  said  provision  of  the 
Code  introduced  no  new  law,  but- 
sine  ply  conforms  with  and  was 
afflrmatory  of  the  previous  uni- 
form practice  of  the  courts.      Id. 


BILLS,  NOTES  AND  CHECKS. 

1.  An  indorser  of  a  promissory  note 
is  not  estopped  from  setting  up 
usury  as  a  defense  thereto  by  a 
certificate  or  aflidavit  made  by 
him.  to  the  effect  that  the  note  is 
business  paper,  ffiven  for  a  full 
consideration  and  subject  to  no 
defense  of  usury  or  otherwise, 
where  it  appears  that  when  the 
note  was  transferred  to  the  holder 
he  had  knowledge  that  it  was 
indorsed  for  the  accommodation 
of  the  maker,  and  had  its  inception 
when  so  transferred.  Lewis  v. 
Burton,  70 

2.  As  to  all  contracts,  relating  to  her 
separate  estate  or  made  in  the 
course  of  her  separate  business,  a 
married  woman  stands  at  law  on 
the  same  footing  as  if  unmarried, 
and  can,  therefore,  make  or  au- 
thorize her  husband  as  agent  to 
make  far  her,  negotiable  paper 
which  v/ill  be  sroverned  by  the  law 
merchant :  and  may  be  sued  upon 
it  in  the  ordinary  way  by  general 
complaint  without  special  aver- 
ments.    Noel  V.  Kinney.  74 

3.  In  an  action  against  an  indorser 
of  certain  promissory  notes,  it  ap- 
peared that  plaintiff  duly  obtained 
judgment  against  the  makers  on 


default.  After  personal  service 
of  process  executions  were  issued 
and  levied  on  a  stock  of  goods. 
Thereafter  proceedings  in  bank- 
ruptcy were  commenced  against 
the  judgment-debtors,  and  upon 
application  of  the  petitioning 
crediloi-s,  the  attorney  for  the 
plaintiff  consenting,  an  order  was 
made  by  the  bankruptcy  court 
appointing  the  sheriff  special  re- 
ceiver of  the  bankrupt's  estate, 
and  directing  him  to  sell  the  prop- 
erty levied  on  and  deposit  the 
proceeds  subject  to  the  further 
order  of  the  court.  The  order 
also  provided  that  the  lien  of  the 
judgment-creditors,  if  any,  should 
•*  follow  and  attach  to  the  moneys 
arising  from  the  sale."  In  an 
action  subsequently  brought  by 
the  assignee  in  bankruptcy  it  was 
adjudged  that  plaintiff's  judg- 
ments were  void  as  against  the 
assignee,  and  that  the  latter  was 
entitled  to  the  proceeds  of  sale  of 
the  goods,  not  because  of  any 
actual  fraud  on  the  part  of 
plaintiff,  but  on  tlie  ground  of 
constructive  fraud,  growing  out 
of  the  fact  that  its  attorney  had 
notice  of  the  insolvency  when  he 
commenced  the  actions  against 
the  bankrupts,  and  designed  to 
obtain  a  preference.  Hd4,  that 
the  obtaining  of  the  judgments 
and  the  levy  upon  the  properly  of 
the  bankrupts  was  such  a  transfer 
of  property  as  brought  the  case 
within  said  provision;  but  that 
plaintiff  was  not  debarred  from 
proving  its  debt;  and  that,  there- 
fore, its  action  did  not  prejudice 
or  interfere  with  the  defendant's 
rights  as  indorser,  and  so  consti- 
tuted no  defense.  Also,  lidd,  that 
the  decision  of  the  bankniptcy 
court,  that  no  lien  was  acquinnl 
by  the  levy  as  against  the  assignee, 
w^as  conclusive,  and  the  question 
was  not  open  for  contestation  by 
the  defendant.  Jeff.  Co.  Nat.  ^b 
V.  Streeter.  186 

4.  A  purchaser  for  value  of  nego- 
tiable paper  after  maturity  is  not 
a  bona  fide  purchaser  to  the  extent 
of  being  protected  in  his  pur- 
chase against  the  rightful  owner, 
from  whom  it  has  been  stolen, 
unless  he  has  succeeded  to  tho 
rights  of  a  bona  fide  purchaser 
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before    maturity. 
Nat.  Ek  V.  Kidder. 


Northampton 
221 


.  Tlie  burden  is  upon  the  purchaser 
in  such  case  to  show  that  he  is, 
or  has  succeeded  to  the  rights  of, 
a  bona  fide  purchaser  before  ma- 
turity; there  is  no  presumption 
that  the  thief  negotiated  tlie  paper 
before  it  became  overdue.         Id, 


BILL  OF  LA^DIKG. 

1.  Defendants  were  the  owners  and 
consignees  of  certain  cargoes  of 
sugar  which  were  transported  to 
New  York  under  bills  of  lading, 
by  which  Ihe  carrier  agreed  to 
carry  them  to  that  port  "to  be 
delivered  within  reach  of  the 
steamship's  tackles"  to  defend- 
ants. I'his  clause  in  each  bill  wtis 
followed  b^'  a  provision  giving  the 
steamer, the  option  to  disc^rge 
cargo  at  New  York  or  Brooklyn, 
the  consignees  to  pay  landing  and 
wharfinger  charges  thereon,  in- 
cluding storage,  at  specified  rates. 
The  vessels  on  which  the  sugar 
Wiis  shipped  carried  general  car- 
got's,  including  other  sugars.  On 
reaching  New  York  they  stopped 
at  the  regular  pier  of  tlie  com- 
pany and  discharged  part  of  their 
cargoes,  and  then  under  the  option 
in  the  bills  of  lading  proceeded  to 
Brooklyn  and  landed  the  sugars 
upon  plainliffs*  wharves  in  that 
cit}',  and  within  twenty-four  hours 
they  were  delivered.  Defendants 
were  ready  with  lighters  to  receive 
the  susrars  direct  from  the  vessel 
and  demanded  such  delivery. 
Held,  that  plaintiffs  were  entitled 
to  maintain  an  action  to  recover 
the  landing  and  whai-flnger's  fees 
specified  in  the  bills  of  lading;  that 
the  option  contemplated,  in  case  it 
wits  exercised,  a  delivery  upon  a 
wharf  in  Brooklyn,  and  defend- 
ants had  no  right  to  insist  that 
the  cargoes  should  be  delivered 
from  the  side  of  the  ship;  also 
that  the  contract  was  enforceable 
by  plaintiffs,  as  the  receipt  of  the 
cargoes  on  their  wharf  was  in 
legal  effect  a  service  rendered  by 
plaintiffs  upon  employment  of  the 
carriers,  duly  authorized  to  con- 
tract for  defendants  for  the  service 


at  the  specified  rates.      Woodrufi 
V.  navemeyer.  1*^9 

2.  A  bill  of  lading,  in  general,  is 
binding  upon  and  protects  all  per- 
sons who  by  means  of  or  under  it. 
become  the  owners  or  custodians 
of  the  goods.  Id, 

3.  Also,  held,  that  the  provision  of 
the  act  of  1873  (§  2,  chap.  320 
Laws  of  1872),  in  relation  to  rates 
and  wharfage,  etc.,  in  the  cities  of 
New  York  and  Brooklyn,  which 
authorizes  a  charge  specified  for 
goods  remaining  on  a  wharf  for 
every  day  after  the  expiration  of 
twenty-four  hours  from  the  time 
of  landing,  could  not  be  construed 
as  prohibiting  the  owner  of  a  pri- 
vate wharf  from  contracting  for 
the  landing  or  deposit  of  goods 
upon  his  wharf  on  such  terms  as 
might  be  agreed  upon,  or  as  re- 
quiring him  to  store  goods  for  any 
time  without  compensation.      Id, 

4.  While  bills  of  lading  are  not 
negotiable  in  the  sense  applicable 
to  commercial  paper,  they  are 
transfemble  and  carry  with  them 
the  ownership,  either  general  or 
special,  of  the  property  described ; 
the  carrier,  unless  he  has  limited 
his  liability  by  stamping  his  bills 
as  **  not  negotiable,"  is  bound  to 
know  that  their  office  and  effect  is 
not  limited  to  the  person  to  whom 
they  are  first  and  directly  issued, 
to  recognize  the  validity  of  trans- 
fers, and  to  deliver  the  property 
only  on  the  production  and  can- 
cellation of  the  bills.  Bk,  Batavia 
V.  N  r.,  L,  E.  <fc  W,  R.  R.  Go. 

105 

5.  A  carrier  corporation,  therefore, 
is  liable  upon  a  bill  of  lading 
issued  in  its  name  by  an  agent 
having  authority  to  issue  bills  on 
receipt  of  property  for  transpor- 
tation to  one  who,  upon  transfer 
by  the  shipper  upon  the  faith  of 
the  bill  has,  in  good  faith,  dis- 
counted a  draft  drawn  upon  the 
consignee,  although  no  property 
was  in  fact  delivered.  Id. 

6.  No  privity  is  necessary  in  such  a 
case  to  make  the  estoppel  avail- 
able, other  than  that  which  flows 
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from  the  wrongful  act  of  the  agent 
and  the  consequent  injury.        Id. 

7.  One  of  defendant's  local  freight 
agents,  having  authority  to  receive 
and  forward  freight  and  to  give 

'  bills  of  lading,  specifying  the 
terms  of  shipment,  but  having  no 
right  to  issue  such  a  bill  except 
upon  actual  receipt  of  the  pro- 
perty for  transportation,  issued 
bills  of  lading  purporting  to  be 
for  sixty-five  barrels  of  beans  to 
one  \V.,  describing  them  as  re- 
ceived to  be  forwarded  to  C,  as 
consignee,  but  adding,  with  refer- 
ence to  the  packages,  **  contents 
unknown."  VV.  drew  a  draft  on 
the  consignee,  which  plaintiff  dis- 
counted on  the  faith  of  and  on 
transfer  of  the  bills  of  lading.  No 
barrels  of  beans  were,  in  fact, 
shipped  by  W.,  or  delivered  to 
defendant,  but  the  bills  were 
issued  in  pursuance  of  a  con- 
spiracy between  the  agent  and 
W.  to  defraud.  Payment  of  the 
draft  was  refused.  In  an  action 
upon  the  bills  of  lading,  Tield^  that 
defendant  was  liable ;  and  that  the 
recital  in  the  bills  that  the  contents 
of  the  packages  were  unknown 
was  no  defense.  Id. 

8.  Where  actual  shipment  has  been 
made  the  presumption  is  that  the 
property  delivered  corresponds 
with  that  described  in  the  bill  of 
lading,  and  where  a  bill  is  issued 
without  the  delivery  of  the  prop- 
erty the  carrier  cannot  defend 
against  the  wrong  by  presuming 
if  it  had  not  occurred  another 
would  have  taken  its  place.       Id. 

9.  It  is  the  duty  of  a  carrier,  at  com- 
mon law  as  well  as  under  the  fac- 
tors* act  of  this  State,  to  ascertain 
whether  a  bill  of  lading  was  de- 
livered to  the  shipper,  and  if  so,  to 
retain  the  property  until  de- 
manded by  one  claiming  under 
that  title,  and  to  deliver  in  ac- 
cordance with  it;  if  delivery  is 
made  without  it  he  runs  the  risk 
of  showing  a  delivery  in  accord- 
ance with  its  instructions.  Fur- 
man  V.  Union  Pacific  B.  R.  Co.  5.9 

10.  Plaintiffs  assignees  delivered  to 
the  B.  S.  P.  Co.,  at  Norfolk.  Va  , 
100  bags  of  peanuts,  marked  *  *  Y, " 


for  shipment  to  Denver,  receiving 
a  bill  of  lading,  in  which,  after 
specifying  the  property,  the 
weight  and  freight  was  the'foUow- 
ing:  ** Marked  Y,  order  notify 
Zucca  Bros."  In  the  course  of- 
transportation  the  peanuts  were 
delivered  to  defendant.  It  re- 
ceived no  bill  of  lading  or  copy 
thereof  from  the  preceding  carrier, 
and  it  was  not  notified  that  any 
had  been  issued.  It  received  a 
**  transfer  sheet  "  which  contained 
this  entry:  ••Consignee  *  V,*  Hup 
Zucca  Bros."  The  same  entry 
was  made  in  the  way-bill  made 
up  by  defendant's  agents  at  the 
forwarding  station,  but  under  a 
column  therein  headed  **  con- 
signee and  destination,"  the  des- 
tination but  no  consignee  was 
given.  Defendant  received  no 
other  notification  as  to  the  owner- 
ship or  disposition  of  the  goods. 
It  delivered  them  at  Denver  to 
Zucca  Bros. ,  without  the  produc- 
tion or  surrender  of  the  bill  of 
lading.  That  firm  had  no  title  lo 
or  interest  in  the  goods  and  had 
refused  to  pay  a  draft  drawn  upon 
them  by  the  shippers,  foi-warded 
for  collection,  which  was  attached 
to  the  bill  of  lading:  these  papers 
had,  in  consequence,  been  re- 
turned to  the  shippers.  Z/tW.  that 
defendant,  upon  failure  to  deliver 
to  plaintiff  on  demand,  became 
liable  for  a  conversion  of  the 
goods;  that  the  use  of  the  woi*d 
*' notify"  in  the  bill  of  lading 
showed  that  Zucca  Bros.,  were  not 
intended  as  the  consignees,  and  as 
none  were  named,  no  deliver}' 
could  be  safely  made  without  pro- 
duction of  the  bill.  Id. 

11.  It  werm  that  a  carrier  receiving 
goods  from  another  canier  is  not 
justified  in  a  delivery  to  the  wrong 
person  without  a  bill  of  lading, 
where  one  was  made,  although 
the  delivery  was  in  accordance 
with  the  papers  i-eceived  from  the 
preceding  carrier,  in  which  a  dif- 
ferent consignee  is  named  from 
the  one  named  in  the  bill.         Id. 

When  carrier  may  not  alter  or 

ahroffate  a  special  contract  by  tubte- 
quenfly  iioniing  hUln  of  lading. 

See  Swift  v.  P.  M.  S.  Co.  206 
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BILL  OP  PARTICULARS. 

1.  A  bill  of  particulars,  like  a  plead- 
ing, may  be  amended.  Case  v. 
Pharis,  114 

2.  A  plaintiff  is  not  bound  to  furnish 
a  statement  of  payments  or  off-sets 
which  he  has  voluntarily  credited, 
and  where  he  has  done  so  in  such 
a  manner  as  by  mistake  to  have 
periled  his  ri^hl  or  made  ambigu- 
ous his  meaning,  the  allowance  of 
an  amendment  striking  out  the 
atalemeni  is  proper.  Id 

8  Plaintiff  claimed  to  recover, 
among  other  things,  for  board 
furnished  defendant:  the  latter 
answered  denying  the  claim,  and 
set  up  a  counter-claim  for  board 
furnished  by  him  to  the  plaintiff, 
who  replied,  denying  the  counter- 
claim Plaintiff  served  a  bill  of 
particulars,  which  contained  a 
cliarge  against  defendant  for  board 
and  a  credit  to  him  for  similar 
service  of  less  amount.  The  trial 
was  conducted  by  both  paities 
upon  the  theory  that  the  question 
of  legal  liability  for  board  wat  an 
open  one,  and  no  objection  was 
made  by  defendant  to  evidence 
offered  to  defeat  his  claim  by 
plaintiff.  The  referee  refused  to 
allow  either  claim  upon  the  ground 
that,  while  board  was  furnished 
as  alleged,  the  relations  of  the  par- 
ties were  such  that,  in  the  absence 
of  an  express  agreement,  no 
promise  to  pay  on  either  side 
could  be  implied.  Held,  (hat  hav- 
ing reference  to  the  form  of  the 
pleading  and  the  issues  raised,  the 
credit  given  in  plaintiff's  bill  of 
particulars  was  not  a  conclusive 
admission  of  legal  liability  to  that 
amount;  also,  that  if  defendant 
had  intended  to  rely  upon  the  al- 
leged admission,  he  should  have 
raised  the  question  on  the  trial 
when  the  bill  might  have  been 
amended  by  striking  out  the  cred- 
it; and,  having  failed  so  to  do,  he 
could  not  raise  it  on  appeal.      Id. 


BOARD    OF   RAILROAD   COM- 
MISSIONERS. 

J.  The  provision  of  the  act  creating 
the  Board  of  Railroad  Commis- 


sioners (§  13,  Chap.  353,  Laws  of 
188-2),  providing  that  the  salaries 
and  expenses  of  the  board  shall 
be  borne  by  the  railroad  com- 
panies by  assessing  upon  each 
'*its  just  proportion,  *  *  ♦ 
one-half  in  proportion  to  the  length 
of  main  track  or  tracks  on  road," 
means  the  length  of  the  road,  in- 
cluding its  branches  and  auxillaiy 
lines,  if  any,  not  the  aggregate 
length  of  all  its  tracks  where  it 
has  two  or  more  parallel  tracks 
between  two  terminal  points. 
People  ex  rel.  v.  C/iapin.  2G5 

.  As  to  whether  a  determination 
of  the  officers  empowered  by  that 
act  to  make  the  assessment  is 
reviewable  on  cei'tiarari,  quctre.  Id. 


BONA  FIDE  HOLDER, 

1.  A  purchaser  for  value  of  negotia- 
ble paper  after  maturity  is  not  a 
bona  fide  purchaser  to  the  extent 
of  being  protected  m  his  purchase 
against  the  rightful  owner,  from 
whom  it  has  been  stolen,  unless 
he  has  succeeded  to  the  rights  of 
a  bona  fide  purchaser  before  ma- 
turity. Noriliamptofi  Nat,  Bk.  v. 
Kidder.  221 

St.  The  burden  is  upon  the  purchaser 
in  such  case  to  show  that  he  is,  or 
has  succeeded  to  the  ri<rhts  of,  a 
bona  fide  purchaser  before  ma- 
turity; there  is  no  presumption 
that  the  thief  negotiated  the  paper 
before  it  became  overdue.         Id. 

3.  The  O.  &  M.  R.  R.  Co.,  issued 
certain  mortgage  bonds  on  their 
face  payable  April  1,  1911,  with 
interest  semi-annually,  upon  pre- 
sentation and  surrender  of  the 
corresponding  interest  coupons  at- 
tached to  the  bonds.  Each  bond 
contained  a  clause  to  the  effect 
that,  in  case  of  non-payment,  when 
demanded,  of  any  installment  of 
interest,  and  of  its  remaining  un- 
paid for  six  months,  or  in  case  of 
default  for  six  months  in  making 
any  contribution  to  the  sinking 
fund  stipulated  in  the  bond  '*the 
principal  shall,  without  further 
demand  or  notice,  become  due  or 
payable  from  and  after  the  expi- 
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ration  of  six  months  from  the  date 
of  such  default "  In  an  action 
for  the  conversion  of  two  of  said 
bonds  a  statement  of  facts  was 
apfreed  upon  to  the  effect  thai  the 
bonds  in  question  were  stolen  from 
plaintiff  in  lb7(l  and  were  pur- 
chased by  defendants  in  1881 ;  that 
no  interest  had  been  paid  thereon 
for  the  years  1877,  187S  and  J8;9, 
**  and  the  defaults  liave  never  been 
made  good,"  nor  had  any  contri- 
bution been  made  to  the  sinking 
fund;  that  a  suit  for  the  fore- 
closure of  the  mortgage  *•  because 
of  the  above  mentioned  defaults" 
had  been  commenced,  which  was 
still  pending;  that  a  receiver  of  the 
company  was  appointed  in  1870. 
Ileldy  that  the  bonds  at  the  time  of 
defendants*  purchase  were  over- 
due ;  and,  as  it  did  not  appear  they 
purchiised  of  a  bona  fide  holder 
w^ho  purchased  before  maturity, 
plaintiff  was  entitled  to  recover; 
that  the  language  of  the  statement 
implied  that  a  demand  of  payment 
of  interest  was  made,  or  that  the 
company  had  done  something 
which  dispensed  with  its  neces- 
sity; but,  in  any  event,  a  default 
in  making  the  stipulated  pay- 
ments into  the  sinking  fund  was 
clearly  stated.  Id. 

4.  Plaintiff  conveyed  to  his  son  I. , 
certain  premises  by  deed  with 
warranty,  pursuant  to  and  in  reli- 
ance upon  an  agreement  that  I. 
should  execute  to  a  third  party  a 
lirst  moitgage  upon  the  premises 
for  ^5,000,  the  amount  of  pur- 
chase-money unpaid,  which  sum 
was  to  be  paid  directly  by  the 
mortgagee  to  plaintiff.  The  pro- 
posed mortgagee  declined  to  make 
the  loan.  1. ,  Iiowever,  recorded  his 
deed,  and  without  the  knowledge 
or  consent  of  plaintiff,  executed  to 
defendant  JMcK.  a  mortgjige  for 
$"»,00U,  the  consideration  therefor 
being  partly  certain  claims  held 
by  McK.  against  I.  and  the  balance 
a  check  payable  to  the  order  of  I., 
which  lie  transferred  on  the  same 
day  to  plaintiff.  McK.  had  knowl- 
edge at  the  time,  and  before  he 
advanced  any  of  the  considera- 
tion, that  plaintiff  claimed  to  be 
entitled  to  $5,000  as  part  of  the  pur- 
chase-price. Tlie  mortgage  was 
recorded,  and  shortly  thereafter  1 


A.'cK.  sold  and  assigned  the  same 
to  defendant  S.  for  the  sum  of 
$5,000.  Plaintiff  had  remained 
and  was  at  the  time  of  sucti  as- 
signment in  possession  of  the 
premises.  In  an  action  to  have  an 
equitable  lien  declared  in  plaint- 
iff's favor  prir)r  to  the  lien  of  the 
mortgage,  for  the  balance  of  pur- 
chase-money unpaid,  S.  failed  to 
show  that  he  had  no  notice  of 
plaintiff's  equitable  rights.  Held, 
that  McK.  was  not  a  bona  fide  pur- 
chaser save  for  the  amount  paid 
by  check;  that  plaintiff  was  not 
estopped  from  asserting  his  lien 
as  against  SS;  by  reason  of  his  con- 
veyance to  I.;  that  the  fact  that 
the  premises  were  in  the  actual 
possession  of  plaintiff  was  suf- 
ficient to  put  8.  upon  inquiry, 
and  the  burden  of  proving  goo(I 
faith  in  the  transaction  was  upon 
him,  and  in  the  absence  of  such 
proof,  plaintiff  was  entitled  to 
the  relief  sought.  Seymour  v. 
McKiMti^  230 


BONOS. 

1  The  ().  &  M.  R  R.  Co.  issued 
certain  mortgage  bonds,  on  their 
face,  payable  April  1,  1911,  with 
interest  semi-annuallv.  upon  pre- 
sentation and  surrencier  of  the  cor- 
responding interest  coupons  at- 
tached to  the  bonds.  Each  bond 
contained  a  clause  to  the  effect 
that,  in  case  of  non-payment,  when 
demanded,  of  any  installment  of 
interest  and  of  its  remaining  un- 
paid for  six  months,  or  in  case  of 
default  tor  six  months  in  making 
any  contribution  to  the  sinking 
fund  stipulated  in  the  bond  *'  the 
principal  shall,  without  further 
demand  or  notice,  become  due  or 
payable  from  and  after  the  expira- 
tion of  six  months  from  the  date 
of  such  default."  In  an  action 
ior  the  conversion  of  Iwo  of  said 
bond&  a  statement  of  facts  was 
agreed  upon  to  the  effect  that  the 
bonds  in  question  \Cere  stolen  from 
plaintiff  in  1876  and  were  pur- 
chased by  defendants  in  ifel  ; 
that  no  interest  had  ben  paid 
thereon  for  the  years  1877.  1878 
and  1879;  "and  the  defaults  have 
uever  been  made  good,"  nor  had 
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any  contribution  been  made  to  the 
sinking  fund;  that  a  suit  for  the 
foreclosure  of  the  mortgage  *•  be- 
cause of  the  above-mentioned  de- 
faults" had  been  commenced, 
which  was  still  pending;  that  a 
receiver  of  the  company  was  ap- 
pointed in  1870.  Ueld,  that  the 
bonds  at  the  time  of  defendants' 
purchase  were  overdue:  and,  as  it 
did  not.  appear  they  purchased  of 
a  bona  fide  holder  who  purchased 
before  maturity^  plaintiff  was  en- 
titled to  recover;  that  the  language 
of  the  statement  implied  that  a  de- 
mand of  payment  of  interest  was 
made,  or  that  the  company  had 
done  something  which  dispensed 
with  its  necessity;  but,  in  any 
event,  a  default  in  making  the 
stipulated  payments  into  the  sink- 
ing fund  was  clearly  stated. 
NortJuimpton  Nat  Dk.  v.  Kidder, 

231 

2.  Also,  Jield,  that  assuming  default 
in  the  payments  of  interest  or  into 
the  sinking  fund,  would  not  ren- 
der the  principal  of  the  bonds  due, 
without  some  action  on  the  part 
of  the  bondholders  or  the  trustees 
under  the  mortgage  showing  an 
election  to  consider  it  due  (as  to 
which  qumre),  the  action  to  fore- 
close based  upon  both  defaults 
showed  such  an  election.  Id. 

8,  Plaintiff  intervened  and  became 
a  party  plaintiff  to  the  foreclosure 
suit;  some  portion  of  the  past  due 
coupons  were  paid  in  accordance 
with  a  provision  contained  in  the 
mortgage  in  case  of  foreclosure, 
Ueld,  that  the  acceptance  of  such 
payment  by  the  plaintiffs  in  that 
action  was  not  a  waiver  of  the 
election  to  consider  the  bonds  due. 

Id. 

4.  A.  bond  of  indemnity  given  by  an 
administrator  to  the  sureties  on 
his  bond  was  conditioned  to  save 
the  obligees  *'from  any  lo.ss  or 
error  which  might  arise  from  or 
be  caused  by  said  admmistration." 
The  administrator  settled  his  ac- 
counts and  was  discharged.  Ileld^ 
that  the  bond  did  not  cover  ex- 
penses incurred  by  the  obligees  in 
an  effort  to  be  discharged  as  sure- 
ties, or  in  an  effort,  on  their  part, 

SiCKELS — Vol.  LXI. 


to  compel  the    administrator  to 
account.     Boyle  v.  Boyle.  654 


BOUNDARIES. 

A  deed  described  the  premises 
conveyed  as  **  known  by  being  lot 
^o.  b  *  *  *  lying  southerly 
or  south-easterly  of  Fish  Lt-ke 
*  *  ♦  commonly  called  the 
Fish  Lake  lot,  supposed  to  con- 
tain sixty-seven  acres  of  land." 
Lot  3  contains  about  six  hundred 
acres,  all  of  which,  except  about 
sixty-seven  acres  lying  south  of 
the  lake  and  about  seven  acres 
north  of  it,  are  covered  by  the 
lake.  In  an  action  of  trespass, 
wherein  the  locus  in  quo  was  the 
seven  acres,  to  which  defendant 
claimed  title  under  the  deed,  /i^W, 
that  the  deed  did  not  cover  the 
seven  acres;  that  the  reference 
to  the  land  intended  to  be  con- 
veyed us  "lot  3"  was  a  mistake 
or  false.     Va^e  v.  Dexter,  548 


BOUNTIES. 

Under  the  provisions  of  the  act§ 
of  1864  and  1865  (Chaps.  8  and  72, 
Laws  of  1804;  Chap.  41,  Laws  of 
1865),  conferring  upon  boards  of 
supervisors  power  to  borrow 
money  on  the  credit  of  their  respec- 
tive counties  to  pay  bounties,  etc  , 
and  to  execute  obligations  for  its 
payment,  the  power  so  conferred 
was  not  intended  to  be  limited  to 
a  sinffle  exercise  thereof,  but  said 
board  was  authorized  to  borrow 
money  and  to  renew  the  county 
obligations  from  time  to  time  for 
the  purpose  of  paying  or  continu- 
ing the  indebtedness  created  under 
said  acts.  Parker  v.  Bd.  Suprs,  392 


BROOKLYN  (CITY  OF). 

1.  Under  the  provision  of  the  charter 
of  the  city  of  Brooklyn  of  1873, 
($5§  9,  14,  title  13,  chap.  8()3  Laws 
of  1873),  as  amended  by  the  act  of 
1874  (§  20,  chap.  580  Laws  of 
1874),  specifying  the  causes  for 
which  members  of  the  Depart- 
ment of  Fire  and  Buildings  in  the 

86 
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ration  of  six  months  from  the  date 
of  Hiich  default"  In  an  action 
for  the  conversion  of  two  of  said 
bonds  a  statement  of  facts  was 
a<ifrced  upon  to  the  effect  that  the 
bonds  in  question  w^ere  stolen  from 
plaintiff  in  1870  and  were  pur- 
chased by  defendants  in  1881;  that 
no  interest  had  been  paid  thereon 
for  the  years  1877,  187S  and  J8;9, 
**  and  the  defaults  have  never  been 
made  good,"  nor  had  any  contri- 
bution been  made  to  the"  sinking 
fund;  tliat  a  suit  for  the  fore- 
closure of  the  mortgage  '•  because 
of  the  above  mentioned  defaults  " 
had  been  commenced,  which  was 
still  pending;  that  a  receiver  of  the 
company  was  appointed  in  1876. 
IleUi,  that  the  bonds  at  the  time  of 
defendants*  purchase  were  over- 
due ;  and,  as  it  did  not  appear  they 
purchased  of  a  bona  fide  holder 
who  purchased  before  maturity, 
plaintiff  was  entitled  to  recover; 
that  the  language  of  the  statement 
implied  that  a  demand  of  payment 
of  interest  was  made,  or  that  the 
company  had  done  something 
which  dispensed  with  its  neces- 
sity; but,  in  any  event,  a  default 
in  making  the  stipulated  pay- 
ments into  the  sinking  fund  was 
clearly  stated.  Id. 

4.  Plaintiff  conveyed  to  his  son  I., 
certain  premises  by  deed  with 
warrant)'',  pursuant  to  and  in  reli- 
ance upon  an  agreement  that  I. 
should  execute  to  a  third  party  a 
lirst  moitgage  upon  the  premises 
for  |5,000,  the  amount  of  pur- 
chase-money unpaid,  which  sum 
was  to  be  paid  directly  by  the 
mortgagee  to  plaintiff.  The  pro- 
posecl  mortgagee  declined  to  make 
the  loan.  1. ,  however,  recorded  his 
deed,  and  without  the  knowledge 
or  consent  of  plaintiff,  executed  to 
defendant  McK.  a  mortgage  for 
$'»,00U,  the  consideration  therefor 
being  ])artly  certain  claims  held 
by  McK.  against  I  and  the  balance 
a  check  payable  to  the  order  of  I., 
which  he  transferred  on  the  same 
day  to  plaintiff.  McK.  had  knowl- 
edge at  the  time,  and  before  he 
advanced  any  of  the  considera- 
tion, that  plaintiff  claimed  to  be 
entitled  to  15,000  as  part  of  the  pur- 
chase-price. The  mortgage  was 
recorded,  and  shortly  thereafter 


i\.'cK.  sold  and  assigned  the  same 
to  defendant  S.  for  the  sum  of 
$5,000.  Plaintiff  had  remained 
and  was  at  the  time  of  such  as- 
signment in  possession  of  the 
premises.  In  an  action  to  have  an 
equitable  lien  declared  in  plaint- 
iff's favor  prior  to  the  lien  of  the 
mortgage,  for  the  balance  of  j)ur- 
chase-money  unpaid,  S.  failed  to 
show  that  he  had  no  notice  of 
plaintiff's  equitable  rights.  lUld, 
that  McK.  was  not  a  bona  fide  pur- 
cluiser  save  for  the  amount  paid 
by  check;  that  plaintiff  was  not 
estopi)ed  from  asserting  his  lien 
as  against  H;  by  reason  of  his  con- 
veyance to  I.;  that  the  fact  that 
the  premises  were  in  the  actual 
possession  of  plaintiff  was  suf- 
ficient to  put  S.  upon  inquiry, 
and  the  burden  of  proving  good 
faith  in  the  transaction  was  upon 
him,  and  in  the  absence  of  such 
proof,  plaintiff  was  entitled  to 
the  relief  sought.  Scynwur  v. 
McKin$trii,  280 


BONOS. 

1  The  O.  &  M.  R.  R.  Co.  issued 
certain  mortgage  bonds,  on  their 
face,  payable  April  1,  1911,  with 
interest  semi-annually,  upon  pre- 
sentation and  surrencfer  of  the  cor- 
responding interest  coupons  at- 
tached to  the  bonds.  Each  bond 
contained  a  clause  to  the  effect 
that,  in  case  of  non-paj^ment,  when 
demanded,  of  any  installment  of 
interest  and  of  its  remaining  un- 
paid for  six  months,  or  in  case  of 
default  for  six  months  in  making 
any  contribution  to  the  sinking 
fund  stipulated  in  the  bond  •'  the 
principal  shall,  without  further 
demand  or  notice,  become  due  or 
payable  from  and  after  the  expira- 
tion of  six  months  from  the  date 
of  such  default."  In  an  action 
lor  the  conversion  of  two  of  said 
bonds  a  statement  of  facts  ^^as 
agreed  upon  to  the  effect  that  the 
bonds  in  question  -vCere  stolen  from 
plaintiff  in  1876  and  were  pur- 
chased by  defendants  in  ifel  ; 
that  no  interest  had  ben  paid 
thereon  for  the  years  1877.  1878 
and  1879;  *'and  the  defaults  have 
uevec  bfica  made  good,"  nor  had 
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any  contribution  been  made  to  the 
sinking  fund;  that  a  suit  for  the 
foreclosure  of  the  mortgage  *•  be- 
cause of  the  above-mentioned  de- 
faults" had  been  commenced, 
which  was  still  pending;  that  a 
receiver  of  the  company  was  ap- 
pointed in  1876.  Held,  that  the 
bonds  at  the  time  of  defendants' 
purchase  were  overdue:  and,  as  it 
did  not,  appear  they  purchased  of 
a  bona  fide  holder  who  purchased 
before  maturity,  plaintiff  was  en- 
titled to  recover;  that  the  language 
of  the  statement  implied  that  a  de- 
mand of  payment  of  interest  was 
made,  or  that  the  company  had 
done  something  which  dispensed 
with  its  necessity;  but,  in  any 
event,  a  default  in  making  the 
stipulated  payments  into  the  sink- 
ing fund  was  clearly  stated. 
Northampton  Nat.  Dk,  v.  Kidder. 

231 

2.  Also,  lield,  that  assuming  default 
in  the  payments  of  interest  or  into 
the  sinking  fund,  would  not  ren- 
der the  principal  of  the  bonds  due, 
without  some  action  on  the  part 
of  the  bondholders  or  the  trustees 
under  the  mortgage  showing  an 
election  to  consider  it  due  (as  to 
which  quare),  the  action  to  fore- 
close based  upon  both  defaults 
showed  such  an  election.  Id. 

8.  Plaintiff  intervened  and  became 
a  party  plaintiff  to  the  foreclosure 
suit;  some  portion  of  the  past  due 
coupons  were  paid  in  accordance 
with  a  provision  contained  in  the 
mortgage  in  case  of  foreclosure. 
Held,  that  the  acceptance  of  such 
payment  by  the  plaintiiTs  in  that 
action  wi\s  not  a  waiver  of  the 
election  to  consider  the  bonds  due. 

Id. 

4.  A.  bond  of  indemnity  given  by  an 
administrator  to  the  sureties  on 
his  bond  was  conditioned  to  save 
the  obligees  *'  from  any  loss  or 
error  which  might  arise  from  or 
be  caused  by  said  administration." 
The  administrator  settled  his  ac- 
counts and  was  discharged.  Held, 
that  the  bond  did  not  cover  ex- 
penses incurred  by  the  obligees  in 
an  effort  to  be  discharged  as  sure- 
ties, or  in  an  effort,  on  their  part, 
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to  compel  the    administrator  to 
account.     Boyle  v.  Boyle.  654 


BOUNDARIES. 

A  deed  described  the  premisfis 
conveyed  as  "  known  by  being  lot 
Ko.  8  *  *  *  lying  southerly 
or  south-easterly  of  Fish  LLke 
*  *  *  commonly  called  the 
Fish  Lake  lot,  supposed  to  con- 
tain sixty-seven  acres  of  land." 
Lot  3  contains  about  six  hundred 
acres,  all  of  which,  except  about 
sixty-seven  acres  lying  south  of 
the  lake  and  about  seven  acres 
north  of  it,  are  covered  by  the 
lake.  In  an  action  of  trespass, 
wherein  the  locus  in  quo  was  the 
seven  acres,  to  w^hich  dcfcndnnt 
claimed  title  under  the  deed,  A^W, 
that  the  deed  did  not  cover  the 
seven  acres;  that  the  reference 
to  the  land  intended  to  be  con- 
voyed tvs  "lot  3'*  was  a  mistake 
orfalse.     Case  v.  Dexter.  548 


BOUNTIES. 

Under  the  provisions  of  the  acts 
of  1864  and  1863  (Chaps.  8  and  7sf, 
Laws  of  1864;  Chap.  41,  Laws  of 
1865),  conferring  upon  boards  of 
supervisors  power  to  borrow 
money  on  the  credit  of  their  respec- 
tive counties  to  pay  bounties,  etc  , 
and  to  execute  obligations  for  its 
paj'ment,  the  power  so  conferred 
was  not  intended  to  be  hmited  to 
a  single  exercise  thereof,  but  said 
board  was  authorized  to  borrow 
money  and  to  renew  the  county 
obligations  from  time  to  time  for 
the  purpose  of  paying  or  continu- 
ing the  indebtedness  created  under 
said  acts.  Parker  v.  Bd.  Supi^s,  31)2 


BROOKLYN  (CITY  OF). 

1.  Under  the  provision  of  the  charter 
of  the  city  of  Brooklyn  of  1873, 
(^§  9,  14,  title  13,  chap.  863  Laws 
of  1873),  as  amended  by  the  act  of 
1874  (§  20,  chap,  589  Laws  of 
1874),  specifying  the  causes  for 
which  members  of  the  Depart- 
ment of  Fire  and  Buildings  in  the 
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city  of  Brooklyn  may  be  dismissed 
before  there  can  be  any  conviction 
and  removal,  the  member  pro- 
ceeded against  is  entitled  to  notice 
of  the  charge  against  him,  a  liear- 
ing  and  trial.  People  ex  rel.  v. 
Comrs,  F.  and  B,  04 

2.  Where,  therefore,  it  appeared  by 
the  affidavit,  writ  and  return 
herein,  that  the  relator  was,  with- 
out trial  or  hearing,  dismissed  by 
the  commissioners  of  said  depart- 
ment from  the  position  of  detailed 
fireman  and  member  of  the  de- 
partment. Ileldy  that  the  proceed- 
ings of  the  commissioners  were 
erroneous  and  void.  Id. 

3.  The  provision  of  the  act  of  1812 
(§  a,  chap.  8.JU,  Laws  of  1872),  in 
relation  to  rates  and  wharfage, 
etc.,  in  the  cities  of  New  York 
and  Brooklyn,  which  authorizes  a 
charge  specified  for  goods  remain- 
ing on  a  wharf  for  every  day  after 
the  expiration  of  twenty-four 
hours  from  the  time  of  landing, 
does  not  prohibit  the  owner  of  a 
private  wharf  from  coniracting 
for  the  landing  or  deposit  of  goods 
upon  his  wharf  on  such  terms  as 

'  may  be  agieed  upon,  or  require 
him  to  store  goods  for  any  time 
without  compensation.  Woodruff 
V.  llavemeyer.  129 

4.  Under  the  act  of  1861  ((^ap.  340, 
Laws  of  1801),  providing  for  a 
public  park  for  the  city  of  Brook 
lyn.  the  city  acquired  a  fee  in  the 
lands  taken,  impressed  with  a 
trust,  of  which  the  legislature 
could  relieve  the  city.  City  of 
Bklyn.  v.  Copeland.  4U6 

6.  Plaintiflf's  complaint  herein  al- 
leged, in  substance,  that,  under 
the  provisions  of  said  act  it  be- 
came and  still  is  the  owner  in  fee 
and  possessed  of  certain  land  de- 
scribed in  the  complaint;  that 
under  a  statute  authorizing  it 
(Chap.  373,  Laws  of  1870,  as 
amended  by  chap.  795,  Laws  of 
1878),  a  sale  of  said  land  was  made 
to  defendant  and  he  entered  into 
a  contract  to  purchase,  but  that  he 
has  refused  to  take  title  or  pay  the 
purchase-money.  Plaintiff  asked 
for  a  specific  performance.  The 
answer  admitted  each  and  every 


allegation  of  the  complaint,  except 
it  denied  that  the  statutes  men- 
tioned were  competent  to  vest  in 
plaintiff  the  ownerahip  of  the  land 
in  question.  Ifeld,  that  the  allega- 
tion of  ownership  in  the  complaint 
was  equivalent  to  an  averment  of 
compliance  with  the  terms  of  the 
act  of  1861,  i.  «.,  that  the  com- 
missioner's report  was  confirmed 
and  payment  made  to  the  owners 
of  the  land,  or  their  assent  ob- 
tained by  deed  duly  executed;  that 
this  averment  was  not  denied  by 
the  answer,  which  simply  put  in 
issue  the  quantum  of  the  estate 
acquired  by  the  city;  and  as,  if 
true,  such  averment  would  pre- 
clude the  owners  from  thereafter 
questioning  the  validity  of  the 
act,  its  constitutionality  could  not 
be  questioned  here.  Id. 

6.  On  the  trial  plaintiff's  counsel 
asked  the  counsel  for  defendant 
if  it  was  admitted  that  the  steps 
required  by  the  act  for  the  taking 
of  lands  had  been  taken ;  the  latter 
replied  that  it  was,  except  that  no 
admission  was  made  that  awards 
for  the  lands  were  accepted  by  the 
owners  under  such  circum.stances 
as  to  operate  as  a  voluntary  grant, 
or  to  estop  defendant  from  deny- 
in  tr  the  sufficiency  of  the  acts  to 
vest  title.  Held,  that  this  did  not 
detract  from  the  admission  in  the 
answer.  Id. 

7.  By  the  terms  of  sale  the  park 
commissioners  contracted  to  give 
a  full  covenant  and  w^arranty  deed, 
except  as  to  liens  and  debts  im- 
posed by  legislative  action;  these 
the  city  assumed  and  agreed  to 
discharge.  Held,  that  the  con- 
tract was  valid.  Id, 


BURDEN  OF  PROOF. 

1.  The  burden  is  upon  one  claiming 
under  a  title,  acquired  at  a  sale  of 
an  infant's  real  estate,  to  estab- 
lish by  affirmative  evidence  that 
every  requirement  necessary  to 
give  jurisdiction  has  been  com- 
plied with;  there  is  no  presump- 
t'on  of  compliance  in  the  absence 
of  proof.  EUwood  v.  Northrup.  172 
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2.  The  burden  is  upon  the  pur- 
chaser of  stolen  negotiable  paper 
to  show  that  he  is,  or  has  suc- 
ceeded to  the  rights  of,  a  bona  fide 
purchaser  before  maturity;  there 
is  no  presumption  that  the  thief 
ncgoliated  the  paper  before  it 
became  overdue.  Nortlmmpton 
Nat.  Bk.  V.  Kidder,  221 

8.  Whenever  the  act  of  an  agent 
is  apparently  authorized  by  the 
terms  of  his  power,  and  is  not, 
so  far  as  a  third  person  dealing 
with  the  agent  can  know,  in  excess 
of  his  authority,  the  act  is  pre- 
sumptively within  the  authority, 
and  the  burden  of  proving  that  it 
was  done  after  the  authority  was 
spent  rests  upon  the  principal. 
The  burden  is  not  met  or  the  pre- 
sumption overthrown  by  proof 
that  in  the  course  of  the  agent's 
dealings  he  fraudulently  exceeded 
his  authority;  it  must  be  shown 
that  the  particular  transaction  was 
unauthorized.  Parker\Y,  B'd  or 
Sup'rs,  392 

4.  The  law  allows  of  no  excuse  to 
a  common  carrier  for  a  wrong 
delivery  of  goods  entrusted  to  him 
for  transportation,  except  the  fault 
of  the  shipper  himself;  and  where 
there  is  any  doubt,  which  may  be 
determined  by  documentary  evi- 
dence, its  produc  ion  should  be 
required.  Furman  v.  Un.  Pac. 
R.  R.  Go,  579 


BUTTEU  AND  CHEESE  FAC- 
TORIES. 

1.  The  provision  of  the  act  of  1885 
(§  3,  Chap.  183,  Laws  of  18^5),  "  to 
prevent  deception  in  the  sale  of 
dairy  products,"  etc.,  which  pro- 
hibits the  selling  or  bringing  of 
any  milk,  diluted  with  water  or 
adulterated,  to  a  butter  or  cheese 
manufactory  to  be  manufactured, 
and  declares  a  violation  of  the 
prohibition  to  be  a  misdemeanor 
is  a  valid  exercise  of  legislative 
power.    People  v.  West.  21i3 

3.  The  provision  does  not  make  a 
fraudulent  intent  a  necessary  in- 
gredient of  the  crime.  Id, 


3.  R  seems  the  said  provision  does 
not  extend  so  far  as  to  make  it 
criminal  for  a  dairyman  conduct- 
ing a  butter  or  cheese  manufac- 
tory and  manufacturing  from 
milk  exclusively'  furnished  by 
himself,  to  supply  the  factory 
with  milk  from  his  own  cows 
mixed  with  water.  Id. 


CARKIER 
See  Common  Carrier. 


CASES   REVERSED  AND   DIS- 
TINGUISHED. 

Smon  V.  Cummin gs  (35  Hun,  21) 
reverjied.    Sisson  v.  Cu/nmings.  55 

Scoti  V.  Elmendoif  (12  J.  R.  815) 
distinguished.  6iarin  v.  Mayor, 
etc.  87 

Brady  v.  Mayor,  etc.  (1  Sand.  Sup. 
Ct.  H.  569}  distinguished.  Star  la 
V.  Mttyor^  etc.  87 

Rooney  v.  S.  A.  R.  R.  Co.  (18  N.  Y. 
308)  distinguished.  Star  in  v. 
Mayor,  etc.  88 

Norton  v  Dreiffuss  (19  J.  &  S.  491) 
reversed.     Norton  v.  Dreyfuss.  i)U 

Holdsworth  v.  De  Bdaumaran  (34 
Hun,  «82)  reversed.  Holdsworth 
V.  De  Belaumaran.  119 

Rogers  v.  SinsMmer  (50  N.  Y  646) 
distinguished.  Griffiths  v.  Morri- 
son. 170 

Railway  Co.  v.  Sprague  (103  U.  8. 
756)  distinguished.  NortJiampton 
Nat.  Ek  Y.  Kidder.  227 

Morgan  v  United  States  (118  U.  S. 
470)  distinguished.  Nortliampton 
Nat  B'k  V.  Kidder.  227 

Simpson  v.  Del  Hoyo  (94  N.  Y.  189) 
distinguished.  Seymour  v.  Mc- 
Kinstry.  237 

Kimherly  v.  Patcfdn  (19  N.  Y.  330) 
distinguished.    Anderson  v.  Read. 
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Brigga  v.   Slzer  (30  N.  Y.  04.)  (lis-    Jay  v.  Be  Groot{%  Ilun,  205)  flistin- 
tinimished.      Anderson  v.    lieud.  ,      guished.     People  v.  Knickerbocker 

318        X.  i/i^.  Co.  021 


^;i/i7//te  V.  )r/y<?;i  (L.  R.,  5  Q.  B. 
C(io)  distinguished.  Anderson  v. 
Head.  85:3 

Greany  v.  X.  /.  22.  72.  O.  (101  N.  Y. 
410)  di.^tiiiguisbcd.      Woodard  v. 

jv:  r..  L.  E.  &  w,  R.  n.  Co.  375 

WaUacc  v.  Loomis  (07  U.  S.  146)  dis- 
tinguished.   Rahi  V.  AttriU.     4S0 

F<?srZ/c/;  v.  *S<;Aa«  (90  U.  S.  235)  dis- 
tingui.slied.     Raid  v.  Attn'll.     430 

Z?rt/'/<?A  V.  Barbour  (104  U.  S.  1-2G) 
distinguished.      i?a/t^   v.    AttriU. 

430 

Mlltenberf/er  v.  Logansport  R.  Co. 
(iOG  U.  S.  28(i)  distinguished. 
^a7A«  V.  ^«r*7/.  436 

Un.  T.  Co.  V.  ^M^/i^r  (107  U.  S. 
591)  distinguished.  Riht  v.  At- 
triU. 43li 

Burnliam  v.  Bomj«/i(111  U.  S  776) 
distinguished.      Raht   v.    ^<^/^// 

436 

U.  T.  Co.  V  III.  Mid.  R.  R.  Co.  (117 
U.  S.  434)  distinguished.  Raht  v. 
AttriU.  436 

Newman  v.  iSw/jr*  (45  N.  Y.  676) 
distinguished.  First  Nat.  Ek  v. 
Bd.  Suprs.  JSaratoga  Co.  493 

Bridges  v.  /Swp7v.  (92  N.  Y.  570)  dis- 
lingushed.  First  Nat.  B'k  v.  Bd, 
8u2)rs.  Sar.  Co.  493 

Bklyn  Park  Oomrs.  v.  Armstrong 
(45  N.  Y.  234)  distinguished 
City  Bldyn  v.  Copeland.  600 

P^f>/j^^  V.  Wllh'tt  (103  N.  Y.  251)  dis- 
tinguished.   People  V.  I/umar.  511 

P^<>;>fe  V.  Knickerbocker  L.  Ins.  Co. 
4'\  llun,  571)  reversed.  People  v. 
Knickerbocker  L.  Ins.  Co.  619 

CW«<fe  V.  Noyes  (14  N.  Y.  829)  dis- 
tinguished.' People  V.  Knicker- 
bocker L  Ins.  Co.  624 


Hone  V.  2>d  P^«ter  (44  Tlun.  487)  re- 
versed.    Hone  V.  Z)d  Peyster.     045 

J5«f  w^  V.  C%  ^  RocJiester  (85  N.  Y. 
52  )  distinguished.  Gage  v.  F*/- 
/a^(?  of  Ilornellsville.  067 


CAUSE  OF  ACTION 


who    invades    the 
owner  of  a  ferry 


1.  Any    person 

rights  of  the   --    .-   ^ 

franchise  by  running  a  ferry  him 
self,  is  liabfe  for  any  damages  he 
thus  causes  the  owner  and  may  be 
restrained  by  the  court.  Mayor^ 
etc.  V.  Starin,  1 

2.  It  seems,  however,  the  courts  will 
not  restrain  the  operation  of  a 
ferry  which  is  demanded  by  the 
public  convenience  simply  be- 
cause the  franchise  belongs  to 
another,  who  neglects  or  refuses 
to  use  it.  Id. 

Assignee  of  covenant  by  a  ven- 
dor of  stfjcky  good  will,  etc. .  of  a  busi- 
ness, that  he  will  not  engage  %n  same 
business  within  certain  bounds,  rfuiy 
maintain  action  to  restrain  breads 
of  covenant . 

See  n.  M.  Co.  v.  RoOer.  473 


CERTIORARI. 

.  Under  the  provision  of  the  Code 
of  Civil  Procedure  in  reference  to 
a  hearing  upon  return  to  a  writ  of 
certiorari  (§  2138).  which  provides 
that  the  liearing  must  be  had 
"  upon  the  writ  and  return  and 
the  papers  upon  which  the  writ 
was  granted"  where  the  return 
admits  the  facts  stated  in  the  writ, 
or  the  papers  upon  which  it  waa 
granted,  or  is  silent  as  to  them, 
such  facts  must  be  considered  and 
have  effect  upon  the  hearing  Peo- 
ple ex  rel.  v.  Cmnrs.  Dept.  F.  &  B.  04 

.  It  seems  where  the  return  meets 
all  the  allegations  of  fact  contained 
in  the  writ  and  the  papers  upon 
which  it  was  granted  and  traverses 
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tbetn.  the  hearing  must  be  confined 
to  the  facts  stated  in  the  return.  Id. 

8.  Where  the  determination  of  an 
inferior  tribunal,  brought  up  for 
review  by  certiorari^  has  been  re- 
versed by  the  court  granting  the 
writ  as  against  the  weight  of  evi- 
dence, and  the  evidence  is  such 
that  the  court,  guided  by  the  rules 
governing  it  on  application  to  set 
aside  the  verdict  of  a  jury,  would 
have  power  so  to  do,  the  decision 
is  not  reviewable  here.  People  ex 
rel.  V.  Bd.  Fire  Comrs.  257 

4.  The  provision  of  the  Code  of 
Civil  Proceduio  (§  2140),  specify- 
ing the  questions  involving  the 
merits  which  may  be  'determined 
by  the  court  on  return  to  a  writ 
of  certioran,  has  no  application  to 
a  hearing  on  appeal  to  this  court, 
and  in  no  way  enlarges  its  juris- 
diction; it  is  confined  in  its  opera- 
tions to  the  court  in  which  the 
hearing  is  originally  had.        Id. 

5.  It  seems  that,  in  a  case  involving 
a  plain  violation  of  the  well-known 
rules  governing  applications  for  a 
new  trial  on  the  ground  that  the 
verdict  is  against  the  weight  of 
evidence,  or  where  it  can  be  seen 
that  there  was  an  abuse  of  the 
discretion  of  the  court  below  in 
its  decision  on  such  a  hearing,  this 
court  may  review  the  decision.  Id 

6.  In  proceedings  on  writs  of  habeas 
corpus  and  certiorari  it  appeared 
that  a  female  child  was  committed 
to  the  custody  of  defendant  for  an 
assumed  violation  of  the  pro- 
vision of  the  Penal  Code  (§  29)  re 
lating  to  the  abandonment  of  chil- 
dren. The  only  evidence  in  the 
record,  of  the  proceedings  before 
the  justice,  was  the  complaint  and 
the  commitment;  in  the  former 
she  was  charged  with  having  been 
found  "improperly  exposed  and 
nogtected  and  wandering*'  in  a 
puSKc  park  *•  without  any  proper 
guardianship,"  and  the  commit- 
ment recited  that  the  material 
aDegations  of  the  complaint  were 
established.  Held,  that  the  com 
plaint  did  not  bring  the  case 
within  the  said  provision,  as  it 
was  not  alleged  that  she  was  so 
•exposed  by  those  having  her  in 


charge.     People  ex  rel.  v.  iV".  T.  C. 
Protectory.  GuA 

7.  The  complaint  also  charged  ' *  that 
the  said  child  was  found  in  the 
company  of  *  *  *  who  is  a 
reputed  prostitute,"  in  violation 
of  the  provisions  of  the  Penal 
Code.  The  return  to  the  writs 
simply  averred  its  incorporation, 
and  that,  by  virtue  of  defendant's 
charter  and  section  293  of  the 
Penal  Code,  the  child  was  com- 
mitted to  its  custody  under  a 
commitment,  a  copy  of  which  was 
annexed,  which  recited  that  the 
conviction  proceeded  upon  proof 
of  the  charge  made.  The  relator 
traversed  the  return,  alleging,  in 
substance,  that  the  child  had  done 
no  act  prohibited  by  the  Penal 
Code,  but  was  in  the  park  at  the 
time  charged  for  an  innocent  and 
lawful  purpose,  and  having  par- 
ents with  whom  she  resided. 
Defendant  demurred  to  this  tra- 
verse. Held,  that  the  complaint 
followed  substantially  the  lan- 
guage of  the  fourth  subdivision 
of  said  section  and  was  sufficient 
as  matter  of  pleading;  that  the 
averments  in  the  traverse  admit- 
ted by  the  demurrer  might  show 
that  the  child  was  wrongfully 
convicted,  but  it  could  not  bo 
inferred  therefrom  that  there  was 
no  evidence  before  the  magistrate 
justifying  the  conviction ;  and 
that  a  retrial  upon  the  merits 
could  not  be  had  in  these  pro- 
ceedings. Id. 

8.  A  summary  conviction  may  not 
be  set  aside  on  habeas  corpus  or 
certioj'an  on  averments  and  proof 
that  the  fact  proved  before  llie 
magistrate,  on  which  the  convic- 
tion depended  was  not  true.      Id. 

9.  The  court  below,  on  granting  or 
affirming  an  order  of  discharge  in 
such  proceedings,  has  no  author- 
ity to  alkw  costs.  Id. 

10  The  act  of  1880  (Chap.  269, 
Laws  of  1880),  providing  for  the 
review  of  assessments  by  certiorari, 
regulates  that  subject  and  renders 
inapplicable  to  such  case  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (§2120  et  seq ),  in  reference 
to  the  writ  of  certiorari.     People 


ro2 


IISDEX. 


ex  reL  v.  Asseswrs  Toton  of  Oreen- 
burgh,  671 

As  to  ichetlier  determination  of 

officers  empowered  by  the  act,  creating 
the  board  of  railroad  commissioners  to 
make  assessments  for  salaries  and 
expenses,  is  reviewable  on  certiorari, 
^jcsre. 

See  People  ex  rtl,  v.  Chapin,       205 


[CHARTER-PARTY. 

1.  Defendants  chartered  a  vessel  for 
a  voyage  from  New  York  to 
Cadiz;  they  to  pay  to  plaintiff  a 
sum  specilled  on  delivery  of  the 
car^o  at  Cadiz,  "  in  cash,  without 
credit,  discount  or  commission/' 
Plaintiff  performed  the  obligations 
of  the  charter  party  on  his  part. 
Defendants'  agent  at  Cadiz,  who 
had  funds  in  his  hands  to  pay 
the  freight,  having  been  advised 
by  plaintiff  that  he  desired  to  re- 
mit a  portion  of  the  same,  stipu- 
lated to  his  principal,  agreed  to 
purchase  and  remit  a  bill  of  ex- 
change for  the  amount,  and  there- 
after represented  that  he  had  so 
done,  and  defendants,  relying 
upon  such  statement  on  payment 
of  the  balance,  settled  with  the 
said  agent,  who  had  not,  in  fact, 
made  the  remittance  as  agreed, 
but  instead  thereof  had  drawn  and 
transmitted  his  own  draft  on  de- 
fendants, payable  sixty  days  after 
sight  for  the  amount,  which  draft 
defendants  refused  to  accept  or 
pay.  Said  agent  had  no  author- 
ity to  draw  on  defendants  and 
had  no  funds  in  their  hands. 
Plaintiff  did  not  know  that  such 
draft  was  drawn  until  after  he  left 
the  port  of  Cadiz  and  never  agreed 
to  accept  it,  but  supposed  the 
remittance  was  made  as  agreed. 
In  an  action  to  recover  the  amount 
of  freight  unpaid,  held^  that  de- 
fendant was  entitled  tojudgraent ; 
that  although  plaintiff  assented 
to  a  mode  of  payment  different 
from  that  stated'  in  the  charter 
party,  yet  as  the  condition  upon 
which  the  assent  was  given  was 
not  performed,  it  did  not  consti- 
tute in  any  sense  a  payment  of 
defendants  debt.  Mold8tDort?i  v. 
De  Belau nzaran.  1 1 9 


2.  It  seems  that  if  plaintiff  had  ac- 
cepted the  personal  draft  of  the 
agent,  or  had  extended  to  them  a 
credit  for  the  sum,  in  satisfaction 
of  defendants'  obligation,  it  would 
have  operated  as  a  discharge.  Id. 

8.  Where  a  charter-party  is  not 
under  seal  it  is  competent  to 
prove,  by  evidence  aliunde,  that 
the  charterers  named  therein,  and 
who  executed  it,  did  so  not  only 
for  themselves  but  also  for  others 
who  were  jointly  interested  with 
them  as  principals;  and  an  action 
is  maintainable  thereon  against 
all  the  parties  eo  interested. 
Wood/i^iLse  V.  Duncan.  527 

4.  In  an  action  upon  a  charter-party 
it  appeared  that  it  was  executed 
by  defeMdants,iD.  &  P.,  on  behalf 
of  themselves  and  the  other  de- 
fendants who  were  jointly  inter- 
ested with  them  as  charterers. 
The  answer  set  up,  as  a  counter- 
claim, damages  alleged  to  have 
resulted  from  a  breach  of  an 
agreement  in  the  charter-party  on 
the  part  of  plaintiffs.  On  the 
trial  plaintiffs  gave  in  evidence 
the  judgment  record  in  a  suit  in 
admiralty  brought  by  D.  &  P. 
against  the  vessel  and  its  owners 
to  recover  damages  for  the  same 
alleged  breach  of  contract.  The 
record  showed  the  libel  was  dis- 
missed on  the  ground  that  the 
ow^ners  *'  had  kept  and  performed 
all  the  covenants  and  under- 
taking in  the  said  charter-party 
contained  on  their  part."  J3eW, 
that  the  said  judgment  was  con- 
clusive, not  on!}'  against  D.  &  P., 
but  upon  those  whom  they  repre- 
sented and  who  were  in  privily 
with  them,  although  they  were 
not  made  parties.  Id, 

5.  The  answer  alleged  that  three 
other  persons  were  interested  with 
defendants  in  the  adventure  and 
were  necessary  parties.  It  ap- 
peared that  the  three  persons 
named  had  some  interest,  but  it 
did  not  appear  that  plaintiffs  knew 
of  it  at  the  time  the  charter-party 
was  executed,  nor  was  it  proved 
that  the  interest  was  that  of  part- 
ners  or  joint  contractors  with  de- 
fendants. Held,  that  the  omission 
to  make  the  three  persons  specified 


INDEX. 


703 


defendants  was  not  a  sufficient 
ground  for  reversal;  that  if  at  ihe 
time  of  making  tlie  contract  the 
persons  named  were  not  known 
to  plaintiffs  to  be  joint  contractors, 
it  was  not  necessary  to  make  them 
parties;  that  it  was  not  sufficient 
to  show  that  plaintiffs  knew  said 
persons  had  some  interest  in  the 
adventure;  it  was  requisite  to 
prove  knowledge  that  they  were 
members  of  a  firm  or  joint  con- 
tractors with  defendants.  Id. 


CHATTEL  MORTGAGE. 

1.  In  January,  1883,  M.  made  an 
assignment  for  the  benefit  of  cred- 
itors. Among  the  property  as- 
signed were  certain  stereotype  and 
electrotype  plates  then  in  the  pos- 
session 01  L.  &  L).,  as  custodians 
for  M.,  upon  which  was  a  chattel 
mortgage,  whicli  was  not  filed 
until  the  day  of  the  execution  of 
the  assignment.  In  March,  1888, 
L.  &  D.  recovered  a  judgment 
against  M.  for  a  debt  accruing 
prior  to  January,  and  attempted 
to  levy  upoti  the  plates  by  virtue 
of  an  execution  issued  thereon. 
By  an  order  made  in  this  action 
the  assignee  was  removed  and  a 
receiver,  pendente  hte,  of  the  as- 
signed property  appointed.  In 
proceedings  instituted  by  the  re- 
ceiver against  L.  &  D.,  who  had 
refused  to  deliver  up  the  plates,  it 
was  adjudged  that  said  firm  had 
no  lien,  and  that  the  receiver 
was  entitled  to  possession.  The 
plates  were  thereupon,  and  pre- 
vious to  July,  1883,  delivered  to 
the  receiver.  In  March,  1884,  the 
receiver  applied  ex  parte  for  direc- 
tions as  to  the  disposition  of  the 
property,  and  an  order  was  there- 
upon made  directing  a  sale  of  the 
plates  and  payment  of  the  mort- 
gage debt  out  of  the  proceeds;  this 
the  receiver  did.  In  November, 
1884,  L.  &  D.  petitioned  to  have 
the  ex  parte  oraer  vacated  so  far 
as  it  directs  the  payment  of  the 
mortgage.  Held,  that  the  petition 
was  properly  denied;  that  as,  at 
the  time  of  the  sale,  L.  &  D.  had 
no  lien  upon  the  property,  their 
remedy,  it  any,  was  to  obtain  an 
order  of  the  court  directing  as  to 


the  disposition  of  the  proceeds, 
and  until  this  was  done  it  was  tlie 
dutv  of  the  receiver  to  proceed 
under  the  order  of  the  court;  that 
when  the  mortgage  became  paya- 
ble the  mortgagee,  in  the  absence  of 
fraud,  became  entitled,  as  aerainst 
the  mortgagor  and  his  representa- 
tives, and  all  other  persons  who 
had  not  acquired  liens,  to  demand, 
receive  and  sell  the  mortgaged 
property;  that  after  waiting  a 
reasonable  time  to  enable  the  peti- 
tioners to.  take  steps,  if  they  de- 
sired, to  establish  a  right  to  the 
property,  it  was  the  duty  of  the 
receiver  to  apply  for  and  take 
the  directions  of  the  court,  and 
he  was  under  no  obligation  to  give 
notice  to  the  general  creditors;  and 
that  the  petitioners  having  laid 
still  from  July,  1883,  to  Novem- 
ber 1,  1884,  without  taking  any 
steps  or  giving  any  notice  of  an 
intention  to  assert  an  interest  in 
the  property,  if  they  had  any 
equitable  interest  (as  to  which 
qucBre),  they  had  lost  it  by  their 
laches.    Sullivan  v.  Miller,        GJJ5 

2.  The  general  creditors  of  a  mort- 
gagor of  chattels  have  no  right  to 
assail  the  mortgage  as  invalid  until 
they  have  secured  a  lien  thereon 
by  a  levy  under  judgment  and 
execution,  or  in  some  way  have 
acquired  a  legal  or  equitable  in- 
terest therein.    Id, 


CODES. 

See  Cods  of  Civil  Procedure. 
Code  op  Criminal  Pkocbdure. 
Penal  Code. 
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COMMON  CARRIER. 

1  While  bills  of  lading  are  not  ne- 
gotiable in  the  sense  applicable  to 
commercial  paper,  they  are  trans- 
ferable and  carry  with  them  the 
ownership,  either  general  or 
special,  of  the  property  described; 
the  carrier,  unless  he  has  limited 
his  liability  by  stamping  his  bills 
as  *'  not  negotiable,"  is  bound  to 
know  that  their  office  and  effect 
is  not  limited  to  the  person  to 
whom  they  arc  first  and  directly 
issued,  to  recognize  the  validity 
of  transfers,  and  to  deliver  the 
property  only  on  the  production 
and  cancellation  of  the  bills.  Bk. 
Batavia  v.  iV.  T.,  L,  E,  &  VT: 
R.  II  Co,  195 

2.  A  carrier  corporation,  therefore, 
is  liable  upon  a  bill  of  lading 
issued  in  its  name  by  an  agent, 
having  authority  to  issue  bills  on 
receipt  of  property  for  transpor- 
tation to  one,  who,  upon  transfer 
by  the  shipper  upon  the  faith  of 
the  bill,  has,  in  good  faith,  dis- 
counted a  draft  drawn  upon  the 
consignee,  although  no  property 
was  iu  fact  delivered.  Id. 

3.  No  privity  is  necessary  in  such  a 
case  to  make  the  estoppel  avail-  ' 
able,  other  than  that  which  flows  ] 
from  the  wrongful  act  of  the  agent  ■ 
and  the  consequent  injury.        /(/. 

4.  One  of  defendant's  local  freight 
agents,  having  authority  to  receive 
and  forward  freight  and  to  give 
bills  of  lading,  specifying  the 
terms  of  shipment,  but  having  no 
right  to  issue  such  a  bill  except 
upon  actual  receipt  of  the  prop- 
erty for  transportation,  issued  bills 
of  lading  purporting  to  be  for 
sixty-five  barrels  of  beans  to  one 
W.,  describing  them  as  received  to 
be  forwarded  to  (J. ,  as  consignee, 
but  adding,  with  reference  to  the 
packages,  "contents  unknown." 
W.  drew  a  draft  on  the  consignee 


which  plaintiff  discounted  on  the 
faith  of  and  on  transfer  of  the 
bills  of  lading.  No  barrels  of 
beans  w^ere,  in  fact,  shipped  by 
W.,  or  delivered  to  defendant,  but 
the  bills  were  issued  in  pursuance 
of  a  conspiracy  between  the  agent 
and  \V.  to  defraud.  Payment  of 
the  draft  was  refused.  In  an 
action  upon  the  bills  of  lading, 
held,  that  defendant  was  liable; 
and  that  the  recital  in  the  bills 
that  the  contents  of  the  packages 
were  unknown  was  no  defense 

Id. 

i.  Where  actual  shipment  has  been 
m.ade  the  presumption  is  that  the 
property  delivered  corresponds 
with  that  described  in  the  hill  of 
lading,  and  where  a  bill  is  issued 
without  the  delivery  of  the  prop- 
erty the  carrier  cannot  defend 
against  the  wrong  by  presuming 
if  it  had  not  occurred  another 
would  have  taken  its  place.       Id. 

I.  M'here  a  consignor  of  goods  de- 
livered to  a  common  carrier  for 
transportation,  althouirh  not  the 
general  owner,  has  a  lien  upon  or 
a  special  interest  in  the  goods  and 
makes  the  contract  and  pavs  the 
freight,  he  may  bring  an  action  for 
breach  of  the  contract  in  his  own 
name.  Swift  v.  Pacific  M.  8.  S. 
Co.  2i6 

.  Where,  therefore,  the  owners  of 
whaling  vessels  were  the  consign- 
ors and  consignees  of  a  quantity 
of  oil  and  paidlhe  freight  thereon, 
Iield,  the  fact  that  the  seamen  on 
the  vessels  had  an  interest  in  the 
proceeds  of  the  sale  of  the  oil  did 
not  make  them  necessary  parties 
to  an  action  against  the  carrier  for 
breach  of  contract.  Id. 

.  A  corporation  carrying  over  a 
portion  of  a  continuous  line  of 
transportation,  may  contract  to 
carry  be3'ond  the  terminus  of  its 
route.  Id. 

.  It  may  also  contract  to  receive 
goods  away  from  its  terminus,  to 
be  transported  to  such  terminus 
over  the  route  of  another  carrier, 
and  then  to  be  forwarded  over  its 
route,  when  the  making  of  such  a 
contract  is  in  the  prosecution  of 
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and    incidental  to  its 
business. 


corporate 
Id. 


lu.  It  seems  this  right  of  a  corporate 
carrier  to  go  beyond  its  terminus 
to  procure  freight  is  not  absolute 
and  unqualifled.  It  must  be  ex- 
ercised within  reasonable  limits 
and  under  such  circumstances 
that  it  may  fairly  be  said  to  be  in- 
cident to  its  legitimate  corporate 
business.  Id. 

11.  Two  corporations,  each  carrying 
over  a  portion  of  a  continuous 
route,  may  enter  into  joint  con- 
tracts for  transportation.  Id. 

12.  Defendant,  the  P.  M.  S.  Co.,  was 
organized  to  navigate  steamships 
on  the  Pacific  and  Atlantic  Oceans 
(Chap.  207,  Laws  of  1850.)  Its 
line  connected  at  Panama  on  the 
Pacific  and  at  Aspinwall  on  the 
Atlantic  with  the  road  of  defend- 
ant, the  P.  R  R  Co.,  which  was 
operating  under  its  charter  a  rail- 
road between  those  places.  In  an 
action  upon  a  joint  contract  made 
by  the  two  corporations  for  the 
transportation  or  a  quantity  of  oil 
from  Panama  to  New  York,  fields 
that  defendants  had  power*  to 
make  the  contract  and  were  jointly 
liable  for  a  breach  thereof.        Id, 

13.  The  parties  made  a  special  con 
tract  as  to  the  transportation  of  the 
oil.  Two  months  after  its  delivery 
at  Panama  the  common  agent  of 
the  defendants  here,  executed  bills 
of  lading  which  were  sent  to  plain- 
tiffs, but  were  not  received  until 
after  the  oil  had  left  Aspinwall. 
The  contract,  as  set  forth  in  the 
bills,  was  different  from  that 
actually  made.  Held,  that  de- 
fendants could  not  alter  or  abro- 
gate the  contract  actually  made, 
by  issuing  the  bills  of  lading; 
and,  in  the  absence  of  proof  es- 
tablishing that  plaintiffs  consented 
to  accept  the  bills  in  place  of  the 
prior  contract,  the  latter  must 
control.  Id. 

14.  The  damage  complained  of  was 
caused  by  unjustifiable  delay  and 
carelessness  while  the  oil  was  in 
the  possession  of  the  railroad  com- 
pany. Held,  that  concedinij  the 
contract    for   transportation  was 

81CKEL8  — Vol.  LXl.       89 


made  with  the  steamship  company 
alone,  then  defendants  were  sever- 
ally liable,  the  railroad  company* 
as  common  carrier  upon  general 
principles,  the  steamship  com- 
pany under  the  special  contract. 

Id. 

15.  The  law  allows  of  no  excuse  to 
a  common  carrier  for  a  wrong  de 
livery  of  goods  entrusted  to  him 
for  transportation,  except  the 
fault  of  the  shipper  himself;  and 
where  there  is  any  doubt,  which 
may  be  determined  by  document- 
ary evidence,  its  productioa 
should  be  required.  Furman  v. 
Unwn  Pacifio  R.  R.  Co.  67d 

16.  It  is  the  duty  of  a  carrier,  at 
common  law  as  well  as  under  the 
factois'  act  of  this  State,  to  ascer- 
tain whether  a  bill  of  ladine  was 
delivered  to  the  shipper,  and  if  so» 
to  retain  the  property  until  de- 
manded by  one  claiming  under 
that  title,  and  to  deliver  in  accord- 
ance with  it;  if  delivery  is  made 
without  it  he  runs  the  risk  of 
showing  a  delivery  in  accordance 
with  its  instructions.  Id. 

17.  Plaintiff's  assignees  delivered  to 
the  B.  8.  P.  (  o.,  at  Norfolk,  Va., 
100  bags  of  peanuts,  marked  "  Y," 
for  shipment  to  Denver,  receiving 
a  bill  of  lading,  m  which,  after 
specifying  the  property,  the 
weight  and  freight,  was  the  fol 
lowing:  "  Marked  Y,  order  notify 
Zucca  Bros."  In  the  course  of 
transportation  the  peanuts  were 
delivered  to  defendant.  It  re- 
received  no  bill  of  lading  or  copy 
thereof  from  the  preceding  carrier 
and  was  not  notified  that  any  had 
been  issued.  It  received  a  "  trans- 
fer sheet"  which  contained  this 
entry:  "Consignee  *Y'  Hup 
Zucca  Bros."  The  same  entry- 
was  made  in  the  way  bill  made 
up  by  defendant's  agents  at  the 
forwarding  station,  but  under  a 
column  therein  headed  "con- 
signee and  destination,"  the  desti- 
nation but  no  consignee  was 
given.  Defendant  received  no 
other  notifioation  as  to  the  owner- 
ship or  disposition  of  the  goods. 
It  delivered  them  at  Denver  to 
Zucca  Bros  ,  without  the  produc- 
tion or  surrender  of  the  bill  of 
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lading.  That  firm  bad  no  title  to 
or  interest  in  tlie  goods  and  had 
refused  to  pay  a  draft  drawn  upon 
them  by  the  shippers,  forwarded 
for  collection,  which  was  attached 
to  the  bill  of  lading;  these  papers 
had,  in  consequence,  been  re- 
turned to  the  shippers.  Held^  that 
defendant,  upon  failure  to  deliver 
to  plaintiff  on  demand,  became 
liable  for  a  conversion  of  the 
goods:  that  the  use  of  the  word 
**  notifv "  in  the  bill  of  lading 
showed  that  Zucca  Bros. ,  were  not 
intended  as  the  consignees,  and  as 
none  were  named,  no  delivery 
could  be  safely  made  without  pro- 
duction of  the  bill.  Id. 

18.  It  seems  that  a  carrier  receiving 
goods  from  another  carrier  is  not 
justified  in  a  delivery  to  the  wrong 
person  without  a  bill  of  lading, 
where  one  was  made,  although 
the  delivery  was  in  accordance 
with  the  papers  received  from  the 
preceding  carrier  in  which  a 
different  consignee  is  named  from 
the  one  named  in  the  bill.         Id. 

:Se('  BiLT.  OF  Lading. 

Kailroad  Corporations. 


CONDITIONS. 

1.  Where  a  conveyance  of  land  in 
fee  is  made  upon  a  condition  sub- 
se(j[ucnt,  the  fee  remams  in  the 
grantee  until  breach  of  condition 
and  a  re-entry  by  the  grantor;  the 
possibility  of  reverter  merely  is 
not  an  estate  in  land.  Vatl  v. 
L.  L  R  R.  Co.  28li 

2.  A  deed  conveyed,  for  a  valuable 
consideration  expressed,  a  certain 
strip  of  land  described  therein  to 
A  town  and  its  "  assignees  forever," 
with  covenants  of  warranty.  Fol- 
lowing the  description  was  the 
following:  "  To  be  used  as  a  high- 
w^ay,  with  all  the  privileges  there- 
unto belonging  for  such  purpose 
only,  with  the  appurtenances  and 
all  the  estate,  title  and  interest  of 
the  said  parties  of  the  first  part 
therein."  Held,  that  the  deed  con- 
veyed the  fee  of  the  land,  not  an 
easement  merely;  that  the  clause 
restricting  the  use  operated  at  most 


as  a  condition  subsequent,  and 
until  the  contingency  happencil 
the  whole  title  was  in  the  grantee 

Id. 


CONFLICT  OP  LAWS. 

A  remedy  given  by  the  statutes  of 
another  Stat«  to  creditors  of  a  cor- 
poration against  its  stockholders 
is  not  available  here.  ChrUtemen 
V.  Eno.  97 


CONSIGNOR  AND  CONSIGNEE. 

1.  Where  a  consignor  of  goods  de- 
livered to  a  common  carrier  for 
transportation,  although  not  the 
general  owner,  has  a  lien  upon  or 
a  special  interest  in  the  goods  and 
makes  the  contract  aud  pays  the 
freight,  he  may  bring  an  action 
for  breach  of  the  contract  in  his 
own  name.  Swift  v.  Pacific  M. 
S.  S.  Co.  206 

2.  Where,  therefore,  the  owners  of 
whaling  vessels  w^ere  the  consign- 
ors and  consignees  of  a  quantity 
of  oil  and  paid  the  freight  thereon, 
Tield,  the  fact  that  the  seamen  on 
the  vessels  had  an  interest  in  the 
proceeds  of  the  sale  of  the  oil  did 
not  make  them  necessary  parlies 
to  an  action  against  the  carrier 
for  breach  of  contract.  Id. 


CONSPIRACY. 

An  action  to  recover  damages  caused 
by  conspiracy  may  be  maintaineil 
against  a  corporation.  Buffalo  L. 
Oil  Co.  V.  Standard  OU  Co.,  N.  Y. 


CONSTITUTIONAL  LAW. 

1.  The  provisions  of  the  railroad  act 

of  1869  (§  4,  chap.  907,  Laws  of 

1869),  directing  and  providing  for 

the  application  of  taxes   ass^sed 

upon  any  railroad  in  a  town,  city 

I      or  village,  toward  the  redemption 

j      of  bonds  issued  by  the   munici 

,     pality  to  aid  in  the  construction 
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t)f  such  railroad,  arc  not  in  con- 
flict with  any  constitutional  pro- 
vision.  InreGlavky.Sheldoii.  104 

2.  They  do  not  impose  a  tax  upon 
property  in  other  portions  of  the 
county  fbT  the  benefit  of  the  town, 
city  or  village;  tliey  simply  de- 
prive such  other  portions  of  the 
benefit  derived  from  the  taxation 
of  railroad  property  in  the  munici- 
pality. Id, 

3.'  They  are  not  violative  of  the  pro 
vision  of  the  State  Constitution 
(§  8,  art.  7),  prohibiting  the  pay- 
ment out  of  the  treasury  of  the 
State  of  any  moneys,  except  in 
pursuance  of  an  appropriation, 
etc.;  as  the  fund  realized  from 
such  taxation  does  not  belong  to 
the  State  or  go  into  its  trcasunr. 

Id. 

4.  They  are  not  repugnant  to  the 
constitutional  provision  (^  20,  art. 
3),  declaring  that  every  law  which 
imposes  a  tax  shall  distinctly  state 
the  tax  and  the  object  to  which  it 
is  to  be  applied ;  the  said  provision 
simply  specifics  what  may  be  done 
with  a  tax  jvhich  has  been  legally 
imposed.  Id. 

5.  The  provision  of  the  act  of  1885 
(§  8,  chap.  183,  Laws  of  1885)  '*  to 
prevent  deception  in  the  sale  of 
dairy  products,"  etc.,  which  pro- 
hibits the  selling  or  bringing  of 
Any  milk,  diluted  with  water  or 
adulterated,  to  a  butter  or  cheese 
manufactory  to  be  manufactured, 
and  declares  a  violation  of  the 
prohibition  to  be  a  misdemeanor, 
is  a  valid  exercise  of  legislative 
power.     People  v.  West.  293 

6.  It  is  not  necessary  to  the  validity 
of  a  penal  statute  that  the  legis- 
lature should  declare  on  the  face 
of  the  statute  the  policy  or  pur- 
pose for  which  it  was  enacted.  Id. 

7.  An  inapt  or  defective  title  to  a 
criminal  statute  does  not  make 
void  a  provision  not  within  the 
exact  scope  or  purpose  of  the  act 
as  expressed  in  the  title.  Id. 

"S.  The  provision  of  the  act  of  1874  I 
(^  8,  chap.  «47,  Laws  of  1874)  con- 
stituting  the  board  of  examiners 


of  buildings  in  the  city  of  New 
York,  is  not  violative  of  the  pro- 
vision of  the  State  Constitution 
(§  2,  art.  10)  requiring  all  city 
officers,  whose  election  or  appoint- 
ment is  not  provided  for  by  the 
Constitution,  to  be  elected  by  the 
electors  of  the  city,  or  appointed 
by  the  authorities"  thereof  desig- 
nated by  the  legislature  for  that 
purpose.  The  members  of  the 
board  are  not,  as  such,  city  offi- 
cers. Fire  Dept.  v.  Atlas  8,  8. 
Go.  56G 

Act  prohibUing  sale  of  adulter- 
ated milk  {chap.  183,  Laws  of  loo .) 
constitutional. 

See  People  v.  KiMer.  321 


CONSTRUCTION. 

1.  The  rule  requiring  all  gratuitous 
grants  by  the  sovereign  of  exclu- 
sive privileges  and  franchises  to  be 
construed  strictly,  and  that  any 
ambiguitv  therein  must  operate 
against  the  grantee,  is  not  in  its 
strictness  fully  applicable  to  the 
grant  of  a  ferry  franchise.  Such 
a  grant  is  never  without  a  consid- 
eration,  as  it  imposes  upon  the 
grantee  the  obligation  of  main- 
taining a  ferry,  with  suitable  ac- 
commodations for  the  conven- 
ience of  the  public.  Mayor ^  etc. 
V.  Starin.  1 

2.  The  rule  also  does  not  apply  to 
grants  to  the  city  of  New  York 
under  the  Montgomerie  charter,  as 
by  the  terms  of  the  charter  itself 
it  is  in  all  things  to  **  be  construed 
*  *  *  benignly  and  in  favor 
of  and  for  the  most  and  greatest 
advantage,  profit  and  benefit  *'  of 
the  city.  Id. 

3.  While,  if  a  practical  construction 
by  the  parties  interested,  of  am- 
biguous language  in  such  a  grant, 
as  evidenced  by  their  acts,  has 
been  uniform,  it  Is  entitled  to  great, 
if  not  controlling  weight,  if  it  has 
not  been  uniform,  and  such  acts 

!  indicate  conflicting  views,  they 
furnish  no  aid  in  arriving  at  the 
meaning.  Id. 

4.  The  omission  of  the  city  to  assert 
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its  rights  under  *he  charter,  or 
passive  submission  to  the  invasion 
thereof,  lieldlo  have  but  little  bear- 
ing in  the  construction  of  the 
grant ;  but  that  the  acts  of  the  city 
in  asserting  and  exercising  its 
rights  from  time  to  time,  claiming 
tho  exclusive  franchise,  conclu- 
sive! v  showed  its  understanding  of 
its  rights  under  the  charter.     Id. 

5.  For  the  purpose  of  ascertaining 
the  interest  of  parties  in  making 
a  contract,  invalid  as  well  as  valid, 
provisions  in  the  contract  may  be 
resorted  to.  NearpoM  v.  New- 
man, 47 

6.  The  usual  rule  for  the  construc- 
tion of  pleadings  applies  as  well 
to  an  answer  of  usury  as  tb  one 
setting  up  any  other  defense. 
Letm  V.  Barton,  70 

7.  Rules  as  to  construing  descriptive 
words  in  a  deed  ^vhere  the  par- 
ticulars are  inconsistent,  stated. 
Case  v.  Dexter.  548 

Penai  statutes  to  be  construed 

strictly, 
bee  Whitaker  v.  Masterton.        277 


CONTRACTS. 

1.  F.,  for  the  purpose  of  making 
provision  for  the  support  of  his 
wife  and  children,  entered  into  a 
tripartite  agreement  with  her  and 
J.,  as  trustee,  whereby  he  con- 
veyed to  J.,  certain  land,  in  trust, 
to  sell  and  convey  the  same,  invest 
the  proceeds  and  pay  the  income 
to  her  during  her  life.  Subse- 
quently the  same  parties  entered 
into  another  agreement,  which 
recited  that  F.  desired  to  make 
still  further  provision  for  his 
wife  and  children,  and  for  that 
purpose,  on  condition  that  the 
wife  should  perform  certain  cove- 
nants therein  contained  on  her 
part,  he  agreed  to  quit-claim  to 
J.,  "  all  his  right,  title  and  inter- 
est to  and  in  "  said  land,  and  to 
pay  J.  $300  a  year  for  the  support 
and  education  of  each  of  two  of 
said  children  until  they  respect- 
ively became  of  acre;  the  deed  and 
bill  of  sale  to  be  put  in  e^croto^  to 


be  delivered  and  to  become  opera- 
tive and  in  full  force  and  effect 
when  the  covenants  on  the  part  of 
the  wife  were  performed ;  but  to 
be  returned  to  K.,  if  not  so  per- 
formed. A  quil-cluim  deed  was 
executed  by  F.,  as  agreed.  J., 
thereafter  sold  the  land,  and  with 
a  portion  of  the  proceeds  pur- 
chased a  house  and  lot,  which, 
by  the  terms  of  the  deed,  were 
conveyed  to  him  "as  trustee  by 
and  under  a  deed  of  trust "  from 
F.,  and  his  wife;  tho  balance 
was  invested  in  U.  S.  bonds. 
Subsequently  the  same  parties, 
with  defendant  F.  N.,  Jr.,  as  party 
of  the  fourth  part,  entered  into  an 
agreement  which  recited  the  re- 
ceipt by  J.,  under  the  first  deed  of 
ti-ust,  of  certain  property  **in 
trust  for  certain  purposes  therein 
mentioned  "  the  sale  of  said  prop- 
erty and  the  investment  of  the 
proceeds  as  stated,  that  said  de- 
fendant was  to  be  substituted  as 
trustee  in  place  of  J.,  and  the 
conveyance  by  the  latter  to  said 
defendant  of  said  house  and  lot 
and  delivery  of  the  bonds.  By 
the  terms  of  the  agreement,  in 
consideration  of  the  transfer.  F., 
and  wife  released  J.,  from  all 
claims  and  demands,  and  said  de- 
fendant agreed  to  take  said  house 
and  lot  '*and  hold  the  same  as 
trustee  pursuant  to  the  covenants 
and  conditions  in  said  trust  deed 
contained  in  the  place  "  of  J.  By 
the  conveyance  referred  to.  J., 
"individually  and  as  trustee" 
conveyed  all  his  *'  right,  title  and 
interest  in  and  to  the  house  and  lot 
to  .said  defendant  as  trustee  in 
place  and  stead"  of  J.,  "under 
said  deed  of  trust."  Said  defend- 
ant thereafter  acted  as  trustee 
until  the  death  of  the  wife,  which 
occurred  after  the  two  children 
named  became  of  age.  F.  there- 
after claiming  a  reversionary  in- 
tere.<»t  in  the  property  po  held  by 
said  defendant,  conveyed  the  same 
to  plaintiffs.  In  an  action  to 
recover  possession  of  said  prop- 
erty, held,  that  the  effect  of  the 
first  deed  and  trust  agreement 
was  to  create  a  valid  trust  in  J  : 
that  the  reversionary  interest  in 
the  land  remained  in  the  creator 
of  the  trust  and  on  the  death  of 
his  wife  reverted  to  him;  thattlie 
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land  so  conve5'ed  wps  not  ex- 
empted from  the  limitations  and 
conditions  of  the  trust  by  the  sub- 
sequent deed  and  agreement  be- 
tween the  same  parties;  that  said 
limitations  and  conditions  fol- 
lowed the  property  into  which 
the  estate  was  converted,  and  it 
became  subject  to  the  same  rule 
of  reversion;  and  that,  therefore, 
the  corpus  of  the  trust  estate  re- 
verted to  F.,  and  passed  under  the 
conveyance  from  him  to  plaintiff. 
NearpasB  v.  Newman.  47 

2.  Also,  held,  that  whatever  effect 
might  be  ascribed  to  the  quit- 
claim deed  from  F.  to  J. ,  all  of 
the  interest  thereby  conveyed 
was  reconveyed  to  said  defendant 
F.  N.,  Jr.,  by  the  last  agreement, 
the  original  trust  was  redeclared 
and  the  whole  property  recon- 
stituted a  trust  fund,  subject  to 
the  limitations  and  conditions  of 
the  original  agreement.  Id. 

8.  For  the  purpose  of  ascertaining 
the  interest  of  parties  in  making 
a  contract,  invalid  as  well  as 
valid,  provisions  in  the  contract 
may  be  resorted  to.  Id. 

4.  Where  a  wife  authorizes  her  hus- 
band to  contract  in  matters  relat- 
ing to,  and  for  the  benefit  of  her 
separate  estate,  and  in  executing 
such  a  contract  to  use  the  name 
of  a  firm  ostensibly  composed  of 
herself  and  her  husband,  she  is 
liable  upon  an  obligation  so  exe- 
cuted; and  this,  without  regard  to 
the  question  as  to  whether  such  a 
firm  in  fact  exists,  or  as  to  whether 
as  matter  of  law  they  were  capable 
of  assuming  the  relation  of  co- 
partners.   Noel  V.  Kinney.  74 

6.  In  an  action  to  recover  the  pur- 
chase-price of  goods  manufactured 
for  and  delivered  to  defendant,  the 
defense  was  that  the  goods  were 
not  such  as  the  contract  called  for. 
The  evidence  on  trial  was  conflict- 
ing as  to  the  terms  of  the  contract, 
the  quality  of  tlie  goods  and  their 
fitness  for  the  use  intended,  and 
as  to  whether  they  corresponded 
with  those  ordered.  It  appeared 
that  plaintiff  manutactured  and 
delivered  goods  in  quantity  cor- 
respondmg  with  the  order;  that, 


some  faults  in  their  quality  having 
been  alleged,  he  received  theiii 
back  and  attempted  to  remedy  the 
alleged  defects  and  finally  rede- 
livered the  whole  quantity  to 
defendant;  that  defendant  still 
claimed  that  they  did  not  cone 
spond  with  the  articles  plaintiff 
contracted  to  make,  and  when  the 
latter  demanded  payment  refused, 
and  that  thereupon  plaintiff  de- 
manded a  return  of  the  goods,  to 
which  defendant  replied  that  he 
would  not  give  them  up,  as  he 
wished  to  consult  counsel  as  to 
his  right  to  keep  them  for  reim- 
bursement of  damages.  The  trial 
court  thereupon  ordered  judgment 
for  plaintiff,  holding  that  the  re- 
fusal to  return  the  goods  amounted 
to  an  acceptance  under  the  con- 
tract. Held,  error;  that  the  ques- 
tion was  one  of  fact  for  the  jun*. 
Norton  v.  Dreyfuss.  §0 

C.  A  corporation,  carrying,  over  a 
portion  of  a  continuous  line  of 
transportation,  may  contract  to 
carry  beyond  the  terminus  of  its 
route.  Stcift  v.  Pacific  M.  S.  S. 
Co.  206 

7.  It  may  also  contract  to  receive 
goods  away  from  its  terminus,  to 
be  transported  to  such  terminus 
over  the  route  of-  another  carrier, 
and  then  to  be  forwarded  over  its 
route,  when  the  making  of  such  a 
contract  is  in  the  prosecution  of 
and  incidental  to  its  corporate 
business.  Id. 

8.  It  seems  this  right  of  a  corporate 
carrier  to  go  beyond  its  terminus 
to  procure  freight  is  not  absolute 
and  unqualified.  It  must  be  exer- 
cised within  reasonable  limits  and 
under  such  circumstances  that  it 
may  fairly  be  said  to  be  inci- 
dent to  its  legitimate  corporate 
business.  Id. 

9.  Two  corporations,  each  carrying 
over  a  portion  of  a  continuous 
route,  may  enter  into  joint  con- 
tracts for  transportation.  Id. 

10.  Defendant,  who  was  engaged  in 
the  manufacture  in  this  State,  and 
sale  throughout  the  States  and  ter- 
ritories, of  friction  matches,  sold 
his  manufactory,  stock,  fixiures. 
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trade,  trnde-mark  and  good  will  of  i 
the  business,  to  a  corporation  then 
engaged  in  the  same  manufacture 
in  the  States  of  Connecticut,  Dela- 
v/are  and  Illinois,  selling  its  manu- 
factures throughout  the  country. 
TLo  bill  of  sale  contained  a  cove- 
nant, on  the  part  of  def endaut,witb 
tbe  purchaser  ''  and  assigns  "  that 
he  would  not,  at  any  time  within 
ninety-nine  years,  engage  in  such 
manufacture  or  sale,  except  in  the 
service  of  the  purchasing  company 
within  any  of  the  Stales  or  terri- 
tories, except  Nevada  and  iMon- 
tana  ;  defendant  also,  at  the  same 
time  executed  to  the  purchaser  a 
bond  in  the  penally  of  $15,000, 
conditioned  to  pay  that  sum  as 
liquidated  daraai^cs  in  case  of  a 
breach  of  his  covenant.  In  an 
action  upon  the  covenant,  Jwld, 
that  the  restraint  was  partial,  and 
not  general,  and  that  the  covenant 
was  valid;  also,  that  the  equitable 
jurisdiction  of  the  court  to  enforce 
said  covenant  wjis  not  excluded  by 
the  fact  that  defendant,  in  connec- 
tion with  it,  executed  the  bond. 
Diamond  Match  Co.  v.  Moeber.    473 

11.  It  seeins  that,  while  the  early 
doctrine  of  the  common  law  that  | 
contracts  in  general  restraint  of  | 
trade  are  void,  without  regard  to 
circumstances,  has  not  been  fully  ' 
abrogated,  it  has  been  much  weak-  1 
ened  and  modified.  Id.  i 

12.  As  to  whether  such  a  covenant  is 
invalid,  where  the  restraint  is  gen- 
eral, but,  at  the  same  time,  is  co- 
extensive only  with  the  interest  to 
be  protected,  and  with  the  benefits 
intended  to  be  conferred,  quoBre. 

Id. 

13.  The  motive  of  the  covenantee  is 
not  the  test  of  the  validity  of  such 
a  covenant.  A  party  may  legally 
purchase  the  trade  and  business 
of  another  for  the  very  purpose  of 
preventing  competition,  and  its 
validity,  if  supported  by  a  con- 
sideration, depends  upon  its  rea- 
sonableness as  between  the  parties. 

Id. 

14.  The  question  as  to  what  is  a  gen-  , 
eral  restraint  of  trade  does  not  ' 

*  depend  upon  State  lines;  they  are  ] 
not  the  boundaries  of  trade  and  . 


commerce,  and  a  restraint  is  not 
necesBarily  general  which  em- 
braces aa  entire  State.  Id, 

1 5.  Also  held,  that  defendant  was  not 
in  a  position  entitling  him  to  raise 
the  question  that  the  contract  wa-^. 
on  the  part  of  the  corporatioa, 
ultra  vires;  that  having  received 
the  benefits  thereof,  he  must  abide 
by  its  terms.  Id. 

16.  Also  ?ield,  the  plaintiff,  as  suc- 
cessor and  assignee  of  the  pur- 
chasing corporation  was  entitled 
to  maintain  the  action;  and  the 
fact  that  it  is  a  foreign  corporation 
was  no  objection.  Id, 

17.  The  history  of  litigation  upon  the 
subject  of  contracts  in  restraint  of 
traae  showing  the  tendency  of 
recent  judicial  opinion  towani  the 
relaxation  of  the  old  common  law 
rule  given,  and  the  authorities^ 
collated.  Id, 

18.  No  person  can  make  himself  a 
creditor  of  another  by  voluntarily 
discharging  a  duty  which  belongs 
to  that  other;  and  no  obligation  can 
be  implied  in  law  from  a  voluntary 
payment  of  the  debt  of  another, 
without  his  request,  by  one  who  is 
under  no  legal  liability  or  com- 
pulsion to  make  it.  First  Nat,  Bk. 
v.  Board  Superoisors,  488 

See  Bill  op  Lading. 
Ohartek  Parts', 
guauanty. 
Salbs. 


CONVERSION. 

1.  In  an  action  for  the  conversion 
of  a  quantity  of  com  it  appeared 
that  plaintiff,  who  was  the  owner, 
consigned  the  corn  to  L.  &  Co., 
commission  merchants,  for  saK 
The  latter  delivered  it  to  defend- 
ants, who  advanced  money  ou 
account  of  it.  The  court,  after 
charging  that  defendants  could 
keep  the  corn  as  security  for  the 
mone.v  advanced,  provided  tbey 
did  not  at  the  time  know  that 
plaintiff  was  the  owner,  charged 
that  if,  on  the  other  hand,  they 
knew  that  L.  &  Co.,  were  using 
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plaintiff's  property  to  raise  money 
for  themselves,  they  could  not 
hold  it,  but  stood  in  L.  &  Co.'s 
place.  Held,  no  error.  Dorrance 
V.  Dean.  203 

2.  The  O.  &  M.  R.  R.  Co.  issued 
certain  mortgage  bonds  on  their  , 
face  payable  April  1,  1911,  with  j 
interest  semi-annually,  upon  pre-  | 
sentation  and    surrender  of    the  ; 
corresponding    interest    coupons  i 
attached  to  the  bonds.    Each  bond 
contained  a  clause  to  the  effect 
that,    in    case    of    non-payment, 
when  demanded,  of  any  install-  , 
raent  of  interest  and  of  its  remain- , 
ing  unpaid  for  six  months,  or  in  ; 
case  of  default  for  six  montlis  in  j 
making  any  contribution  to  the 
sinking    fund    stipulated    in   the  i 
bond  "  the  principal   shall,  with- 
out further  demand  or  notice,  be- 
come  due  or   payable  from  and 
after  the  expiration  of  six  months 
from  the  date  of  such  default." 
In  an  action  for  the  conversion  of 
two  of  said  bonds  a  statement  of  , 
facts  was    agreed    upon    to    the  ; 
effect  that  the  bonds  in  question 
were  stolen  from  plaintiff  in  187G  ' 
and  were  purchased  by  defend- 
ants in  1881 ;  that  no  interest  had 
been  paid  ihereon  for  the  years 
1877,   1878  and    1879,    "and   the 
defaults   have   never  been   made 
good,  *  nor  had  any  contribution 
been   made  to  the  sinking  fund; 
that  a  suit  for  the  foreclosure  of 
the    mortga^j^e   ' '  because   of    the 
above   mentioned  defaults"   had 
been  commenced,  which  was  still 
pending;  that  a  receiver  of  the 
company  was  appointed  in  1876. 
Hekl,  that  the  bonds  at  the  time  of 
defendants'  purchase  were  over-  j 
due;  and.  as  it  did   not  appear  j 
they   purchased    of    a    bona  fide 
holder  who  purchased  before  ma- 
turity,  plaintiff    was  entitled   to 
recover;  that  the  language  of  the 
statement  implied  that  a  demand 
of  payment  of  interest  was  made, 
or   tliat  the   company  had   done 
something  which  dispensed  with 
its  necessity,  but,  in  any  event,  a 
default  in  making  the  stipulated 
payments  into  the  sinking  fund 
was  clearly  stated.     Northampton 
Nat.  B'k  v.  Kidder.  231 

8.  Also,  held^  that  assuming  default 


in  the  payments  of  interest  or  into 
the  sinking  fund,  would  not  ren> 
der  the  principal  of  the  bonds 
due,  without  some  action  on  the 
part  of  the  bondholders  or  the 
trustees  under  the  mortgage  show- 
ing an  election  to  consider  it  due 
(as  to  which  qucere),  the  action  Xo 
foreclose  based  upon  both  defaults 
showed  such  an  election.  Id. 


CORPORATIONS. 

1.  The  unissued  shares  of  stock  of 
a  corporation  are  not  assets  in  its 
hands,  and  in  the  absence  of  anjr 
statutory  provision,  or  provision 
of  its  charter,  one  to  whom  shares 
have  been  trausf erred  by  it  gra- 
tuitously, does  not,  by  accepting 
them,  become  a  debtor  to  the  com- 
pany or  make  himself  liable  to  pay 
the  nominal  face  of  the  shares  as 
upon  a  subscription  for  the  stoqk 
or  a  contract,  and  an  action  is  not 
maintainable  against  him  by  a 
creditor  of  the  corporation  to  com- 
pel him  to  pay  for  such  shares. 
ChristenHen  v.  Eno.  9T 

2.  So,  also,  where  bonds  of  a  cor- 
poration have  been  issued  by  it 
gratuitously  to  a  stockholder, 'but 
no  portion  of  its  property  or  assets 
has  been  applied  in  *  payment 
thereof,  the  stockholder  is  not 
liable  to  account  to  creditors  for 
the  proceeds  of  the  sale  of  said 
bonds  by  him.  Id. 

3.  A  remedy  given  by  the  statutes 
of  another  State  to  creditors  of 
a  corporation  against  its  stock- 
holders is  not  available  here.     Id, 

4.  Where  a  corporation  has  clothed 
an  agent  with  power  to  do  an  act 
in  case  of  the  existence  of  some  ex- 
trinsic fact,  necessarily  and  pecu- 
liarly within  the  knowledge  of  the 
agent,  and  of  the  existence  of 
which  the  act  of  executing  the 
power  is  itself  a  representation, 
the  principal  is  estopped  from 
denying  the  existence  of  the  fact 
to  the  preiudice  of  a  third  person 
who  has  dealt  with  the  agent  in 
good  faith  in  reliance  upon  the 
representation.  Bk.  Batama  v. 
N.  r.,  /..  E.  (&  W.  R  R.  Co.    105 
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6.  This  rule  applies  as  well  where  a 
corporation  as  where  an  individ- 
ual is  the  principal.  Id. 

6.  A  carrier  corporation,  therefore, 
is  liable  upon  a  bill  of  hiding  issued 
in  its  name  by  an  agent  having 
authority  to  issue  bills  on  receipt 
of  property  for  transportation  to 
one  who,  upon  transfer  by  the 
shipper  upon  the  faith  of  the  bill 
has,  in  good  faith,  discounted  a 
draft  draw^n  upon  the  consignee, 
although  no  property  was  in  fact 
delivered.  Id. 

7.  No  privity  is  necessary  in  such  a 
case  to  make  the  estoppel  avail- 
able, other  than  that  which  flows 
from  the  wrongful  act  of  the  agent 
and  the  consequent  injury.       Id. 

8.  An   action   to  recover    damages 
caused    by    conspiracy    may    be 
maintained  against  a  corporation 
Buffalo  L.   OH  Co.  v.  Standard  Oil ' 
Co.,N.r.  G(S9 

When  party,  ha  ting   received 

the  henefiu  of  a  contract  wit/i  a  corpo-  \ 
ration  man  ^^<^^  raise  the  objection  thut  I 
it  iras  Ultra  vires. 

See  I).  M.  Co.  v.  Roeber.  473 

See  JNSOLVENT  Corporations. 
Insurance  (Fire). 
Insurance  (Life). 
Manuf'ing  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 
Religious  Corporations. 


COSTS. 


1.  Where  notice  is  served  with  the  | 
summons,  that  in  case  of  default ! 
plaintiff  will  take  judgment  for  a  '  ^ 
sum  specified,  this  "is  his  statement  ] 
of  the  amount  involved,  and  it  is  : 
not  for  him  to  s.iy  on  application  ■ 
for  an  extra  allowance  of  costs  ' 
that  the  notice  is  a  nullity.  Ad(imn  I  5 
V.  ArkenburgJi.  G15  i 


2.  In  an  action  wherein  such  a 
notice  was  served,  the  complaint 
alleged  a  partnership  between 
plaintiff  and  A.,  defendant's  tes- 
tator, an  investment  by  the  latter 
of  cpecific  amounts  of  the  partner- 


ship funds  in  the  purchase  of 
specified  real  estate  and  securities, 
the  receipt  by  him  of  the  rents  and 
dividends,  an  approximate  esti- 
mate of  the  amount  of  whicli  was 
given,  and  also  alleged  that  the 
income  of  the  partnership  receive<l 
and  so  invested  by  A.  and  the 
dividends,  interest  and  profits  ac- 
cruing from  such  investment? 
amounted  to  not  less  than  $200,000. 
The  judgment  asked  was  for  a 
dissolution  of  the  partnership, 
an  accounting  of  the  partnership 
business,  and  of  the  investments, 
receipts  of  dividends,  interest, 
etc.,  as  specified  in  Ihecompluint. 
Judgment  was  rendered  in  favor 
of  defendants.  An  order  of  8i>ccial 
'I'erm  granting  defendants  an  cxtni 
allowance  was  reversed  by  the 
General  Term  *'oa  questions  of 
law  "  only.  Held,  error;  that  one- 
half  of  the  value  stated  in  the  com- 
plaint of  the  property,  security, 
etc.,  specified  as  the  assets  of  the 
partnership  constituted  the  sub- 
ject-matter involved  and  furnished 
a  sufficient  basis  for  the  computa- 
tion of  an  allowance;  that  the 
judgment  was  conclusive  as  to 
defendant's  right  to  retain  the 
same;  and  that  a  case  was  made 
out  autliorizing  the  court  below  to 
exercise  its  discretion  as  to  an 
extra  allowance.  Id. 

.  In  an  action  by  an  executor  upon 
a  claim,  alleged  to  be  due  the  es- 
tate, arising  out  of  transactions 
between  the  testator  and  another, 
in  such  an  action  the  executor, 
unless  mismanagement  or  ba«I 
faith  is  shown,  is  not  chargeal)le 
individually  with  costs.  (Code  of 
Civil  Pro.,  §  240.)  Hone  v.  i)t 
Peyster.  645 

.  The  rule  is  not  changed  by  the 
fact  that  the  executor  is  bene- 
ficially interested  in  the  estate  as 
residuary  legatee.  Id. 

.  It  is  the  duty  of  the  court,  in  an 
action  brought  by  an  executor  as 
such,  to  determine  the  question  as 
to  his  individual  liability  for  costs, 
in  case  he  is  defeated;  and  where 
he  is  by  the  judgment  charged 
with  costs  in  a  representative 
capacity-  alone,  this  impliedly 
determines  that  he  is  not  liable 
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individually;  the  decision  is  final  [ 
and  conclusive  unless  it  is  subse- 1 
quently  reversed  or  set  aside  by  a  , 
direct  proceeding  for  that  purpose. 

Id. 

6.  He  may  not,  therefore,  be 
charged  with  such  costs  in  a 
collateral  proceeding.  Id 

7.  The  provision  of  the  Code  of 
Civil  Procedure  (§  8245).  prohibit- 
ing the  allowance  of  costs  lo  the 
plaintiflf  in  an  action  against  a 
municipal  corporation  in  which 
the  complaint  demands  a  judg- 
ment for  money  only,  unless  the 
claim  was  before  the  commence- 
ment of  the  action  presented  for 
payment  to  the  chief  fiscal  officer 
of  the  corporation,  does  not  apply 
to  an  action  for  the  recovery  of 
damages  for  injuries  caused  by 
the  negligence  of  the  servants  of 
the  corporation.  Guge  v.  Village 
of  Ilornelhville.  CC7 

Tlie  court  has  no  authority  to 

grant  costs  in  granting  or  affirming 
an  order  of  discJuirge  in  proceedings  I 
by  habeas  corpus  or  certiorari  to  re- 
view order  of  arrest  nnder  protinon - 
of  Penal  Code  (§  291),  in  reference  to 
abandonment  of  children.  ' 

ike  People  ex  rel  v.  N.  T.  G.  Pro- 
tectory. 604  ' 


COUNTIES. 

1.  It  seems  any  authority  given  to  a 
county  by  the  legislature  to  ex- 
tend it.«  indebtedness,  includes  the  l 
power  tc  do  it  b}'  Ijorrowing money  i 
and  substituting  new  obligations  | 
in  place  of  the  old  ones.  Parker  , 
V.  Board  Suprs.  302. 1 

2.  The  proportion  of  the  Stote  ta.x 
levied  upon  a  county  and  chartjed    1. 
to  its  treasurer  is  payable  by  him; 
not  as  the  officer  or  agent  of  the 
county  but  as  an  individual,  desig- 
nated by  his  official  name  for  the  ' 
performance   of    specific    duties,  ' 
and  the  county  is  not  responsible  I 
for  his  omissions  or  defaults  in  | 
respect  thereto  save  in  the  manner  f 
prescribed    by  law.      First  iVa/.  i 
Bk.  V.  B^mrd  Suprs.  488 

8.  In  case  of  the  failure  or  neglect  I 

ISioKKLs  — Vol.  LXl.        90 


of  the  county  treasurer  to  pay 
over  the  taxes  due  the  State,  or  to 
render  an  account  thereof  to  the 
comptroller,  it  is  not  until  the 
remedy  against  him  and  against 
his  bail  has  been  exhausted,  and 
the  loss  l)y  reason  of  that  default 
has  been  thus  ascertained,  that 
the  county  is  required  to  act  or 
any  duty  is  attached  to  it  (Chap. 
427,  Laws  of  1853;  chap.  39.J. 
Laws  of  1863.)  Id. 

.  M.,  a  county  treasurer,  being  in 
default  in  the  payment  of  the  State 
tax  levied  upon  his  county,  exe- 
cuted two  notes  in  his  name  of 
office  purporting  to  be  by  author- 
ity of  the  board  of  supervisors,  but 
without  any  actual  authority  from 
that  body.  These  notes  were  dis- 
counted by  plaintiff,  the  proceeds 
credited  in  the  individual  account 
of  M.  and  paid  out  on  his  checks 
to  the  State  treasurer  to  appl}^ 
on  his  account  with  that  officer. 
Held,  that  an  action  was  not  main- 
tainable against  the  board  of  su- 
pervisors to  recover  the  amount  as 
for  so  much  money  had  and  re- 
ceived by  the  county  for  its  benefit 
and  use;  that  the  indebtedness  to 
the  State  discharged  by  the  money 
procured  from  plaintiff  was  not 
that  of  the  county  but  of  M. ;  but 
that  conceding  it  to  have  been 
a  county  indebtedness,  plaintiff, 
having  voluntarily  furnished  M. 
witlf  the  means  fo  discharge  the 
debt  without  any  request  or  prom- 
ise lo  pay  on  the  part  of  tlie  county, 
did  not  thereby  become  its  cred- 
itor, And  no  liability  on  its  part 
was  created.  Id. 


COUNTY  TREASURER 

In  November,  1860,  the  board  of 
supervisors  of  S.  county  passed 
resolutions  providing  for  raising, 
by  taxation,  a  certain  amount  of 
the  bounty  debt,  and  directing 
the  county  treasurer  "  to  procure 
an  extension  of  the  time  of  pav- 
ment  of  the  residue."  The  debt 
so  provided  for,  termed  the 
town  bounty  debt,  at  that  time 
amounted  to  over  $500,000,  repre- 
sented by  a  large  number  of  sepa- 
rate obligations,  a  large  portion 
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of  which  matured  in  February 
thereafter.  No  other  provision 
was  made  for  the  payment  of 
the  maturing  obligations.  Simihir 
resolutions  were  passed  at  each 
annual  session  of  the  board  down 
to  1875.  Held,  that  the  authority 
given  was  to  be  construed  in 
reference  to  the  circumstances, 
and  was  not  limited  to  an  exten- 
sion of  the  then  outstanding 
obligations,  but  authorized  the 
county  treasurer  to  bon*ow  money 
to  pay  them  tis  they  matured,  and 
to  issue  new  obligations  in  renewal 
of  those  then  existing  or  for  the 
new  loans.  Parker  v.  Bd.  of 
Supers.  392 

2.  In  each  year  from  1865  to  1875, 
the  accounts  of  the  treasurer, 
which,  with  the  vouchers  accom- 
panying them,  showed  that  he 
had  made  new  loans  and  issued 
new  obligations,  were  audited 
without  objection  by  a  committee 
of  the  board.  Held,  the  inference 
was  irresistible  that  the  board 
was" cognizant  of  the  facts,  and 
its  acquiescence  in  the  assump- 
tion of  power  by  the  treasurer  to 
borrow  money  and  give  new  ob- 
ligations as  a  means  of  extending 
the  debt,  was  cogent  evidence  that 
the  authority  intended  to  be  con- 
ferred included  these  transac- 
tions. Id, 

3.  The  town  bounty  debt,  so-called, 
was  incurred  in  pui*suance  of  a 
reso'ution  of  the  board  of  super-  j 
visors  authorizing  the  borrowing 
of  money  on  the  credit  of  the 
county,  to  be  disbursed  for  boun- 
ties on  the  order  of  the  supervis- 
ors of  the  respective  towns.  The 
amount  so  drawn  bv  each  super- 
visor it  was  declared  should  con- 
stitute a  debt  of  his  town  payable 
by  taxation  of  its  property,  'there 
was  no  vote  of  the  electors  of  the 
town  authorizing  the  debt  as  pre- 
scribed by  the  act  of  1864  (§  22, 
Chap.  73,  Laws  of  1864).  Held, 
that  the  debt  was  legally  a  debt 
of  the  county,  not  of  the  several 
towns;  but  that  the  authority  of 
the  treasurer  extended  to  it,  and  it 
was  immaterial  that  it  was  not 
described  in  the  resolution  with 
legal  accuracy.  Id. 


i  In  an  action  upon  notes  issued 
by  the  county  treasurer  to  P., 
plain tifiTs  intestate,  for  moneys 
loaned,  ostensibly  to  pay  maturing 
obligations  of  the  county,  in  pur- 
suance of  said  resolutions  of  the 
board  of  supervisors  and  in  re- 
newal of  notes  80  given,  it  ap- 
peared that  there  was  a  fraudulent 
over-issue  of  notes  by  the  county 
treasurer  to  a  large  amount;  that 
notes  were  outstanding  at  the  time 
of  the  annual  meeting  of  the  board 
of  supervisors  in  18 r4  to  the 
amount  of  $1^8,631,  while  if  the 
money  raised  by  taxation  had 
been  honestly  applied  and  he  had 
borrowed  only  sufficient  to  extend 
the  portion  of  the  debt  he  wa» 
directed  to  have  extended,  the 
whole  debt  would  have  been  but 
$30,801.  It  did  not  appear  that 
the  treasurer  misapplied  any  of 
the  moneys  for  which  the  notes 
in  suit  were  given,  and  at  no  time 
did  the  indebtedness  the  treasurer 
was  authorized  to  extend  fall 
short  of  the  loans  made  by  P, 
and  the  good  faith  of  the  lender 
was  not  questioned  Held,  that 
the  evidence  failed  to  establish  a 
defense  to  the  notes;  that  as  the 
authority  given  to  the  treasurer 
authorized  transactions  and  deal- 
ings in  form  of  the  same  preci>e 
character  as  those  which  took 
place  between  the  treasurer  and 
the  pajee  of  the  notes,  the  pre- 
sumption was  that  they  were 
authorized;  and  if,  in  fact,  they 
were  not  within  the  actual  limits 
of  the  power,  the  burden  was 
upon  defendant  to  show  it.       Id, 

.  It  was  claimed  that  the  resolu- 
tions of  the  board  were  invalid, 
because  they  assumed  to  delegate 
to  the  treasurer  the  judicial  and 
legislative  power  of  the  board  to 
determine  the  extent  and  amount 
of  the  liabilities  of  the  county 
and  to  audit  and  allow  the  same. 
Held,  untenable;  as  the  authority 
was  to  extend  a  debt  already 
existing,  not  to  create  a  new  debt, 
or  to  pass  upon  or  allow  a  dis- 
puted or  doubtful  clainL  Id, 

.  The  proportion  of  the  State  tax 
levied  upon  a  county  and  charged 
to  its  treasurer  is  payable  by  him; 
not  as  the  officer  or  agent  of  llic 
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county  but  as  an  individual,  desig- 
nated by  bis  official  name  for  tbc 
performance  of  specific  duties, 
and  the  county  is  not  responsible 
for  bis  omissions  or  defaults  in 
respect  thereto  save  in  tbc  manner 
prescribed  by  law.  First  Kat.  Bk. 
V.  Bd.  Siiprs.  488 

7.  In  case  of  the  failure  or  neglect 
of  the  county  treasurer  to  pay 
over  the  taxes  due  the  State,  or  to 
render  an  account  thereof  to  the 
comptroller,  it  is  not  until  the 
remedy  against  bim  and  a^inst 
his  bail  has  been  exhausted  and 
the  loss  by  reason  of  that  default 
has  been  thus  ascertained,  that 
the  county  is  required  to  act  or 
any  duty  is  attached  to  it.  (Chap. 
427,  Laws  of  1858;  chap.  89:^, 
Laws  of  1868.)  Id. 

8.  M.,  a  county  treasurer,  being  in 
default  in  the  payment  of  the 
State  tax  levied  upon  his  county, 
executed  two  notes  in  his  name 
of  office  purporting  to  be  by 
authority  of  the  board  of  supervi- 
sors, but  without  any  actual  au- 
thority from  that  body.  These 
notes  were  discounted  by  plaintiff, 
the  proceeds  credited  in  the  indi- 
vidual account  of  M.  and  paid 
out  on  his  checks  to  the  State 
treasurer  to  apply  on  his  account 
with  that  officer.  Held,  that  an 
action  was  not  maintainable 
against  the  board  of  supervisors 
to  recover  the  amount  as  for  so 
much  money  had  and  received 
by  the  county  for  its  benefit  and 
use;  that  the  indebtedness  to  the 
State  discharged  by  the  money 
procured  from  plaintiff,  was  not 
that  of  the  couniy  but  of  M.;  but 
that  conceding  it  to  have  been  a 
county  indebtedness,  plaintiff, 
having  voluntarily  furnished  M., 
with  the  means  to  discharge  the 
debt  without  any  request  or 
promise  to  pay  on  the  part  of  the 
county,  did  not  thereby  become 
its  creditor,  and  no  liability  on  its 
part  was  created.  Id. 

Duty  of,  under  railroad  act 

<>/*  18(59  (cAap.  907),  as  to  application 
of  taxes  assessed  upon  a  railroad  in  a 
towny  village  or  city  toward  the  redemp- 
tion of  bonds,  issued  by  the  municipal- 


ity to  aid  in  the  construction  of  the: 
railroad. 
See  In  re.  Clark  v.  Sheldon        104 
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See  Appeal. 


CRIMINAL  TRIAL. 

1.  To  meet  the  requirements  of  tha 
provision  of  the  Code  of  Criminal 
Procedure  (§  899),  forbidding  a 
conviction  upon  the  testimony  of 
an  accomplice,  unless  •*  corrobo- 
rated by  such  other  evidence  as 
tends  to  connect  the  defendant 
with  the  commission  of  the  crime," 
it  is  not  necessary  that  the  cor- 
roborative evidence  of  itself 
should  be  sufficient  to  show  the 
.commission  of  the  crime  or  to 
connect  the  defendant  with  it; 
nor  need  such  evidence  be  wholly 
inconsistent  with  the  defendant  s 
innocence;  it  is  sufficient  if  there 
is  some  evidence  fairly  tending  to 
connect  the  defendant  with  the 
commission  of  the  crime;  and  it 
is  then  for  the  jury  to-  determine 
whether  the  corroboration  is  suf- 
ficient to  satisfy  the  jury  of  the 
defendant's  guilt.  People  v.  El- 
liott. 288 

3.  Defendant  was  indicted  for  for- 
gery, charged  as  a  second  offense, 
in  uttering  a  forged  draft.  An 
accomplice,  w^ho  procured  the 
money  on  the  draft  from  a  bank 
in  the  city  of  R.,  testified  on  the 
trial  to  the  commission  of  the 
crime.  It  appeared  by  other  evi- 
dence that  defendant  had  been 
previously  convicted  of  the  crime 
of  forgery,  sentenced  and  served 
a  term  in  State's  prison ;  that  he 
and  the  accomplice  were  acquaint- 
ances and  associates  in  the  city  of 
New  York;  that  he  was  in  R.  and 
at  C,  a  place  near  R.,  some  days 
prior  to  the  commission  of  the 
crime,  and  registered  at  three 
hotels  under  an  assumed  name; 
that  the  accomplice  was  with  de- 
fendant at  C.  and  was  introduced 
by  him  to  a  third  person.  The 
president  of  the  bank  testified 
that  he  thought  he  had  seen  dc- 
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fendant  in  the  bank.  Defendant 
gave  no  explanation  of  his  pres- 
ence at  U.,  and  after  liis  arrest 
declared  that  he  did  not  know 
and  had  never  seen  the  accom- 
plice. Upon  being  arrested  in 
New  York  he  asked  the  detective 
if  any  one  had  been  arrested  in 
R.,  and  upon  being  asked  "  why  " 
he  said  '*  there  must  be  somebody 
who  had  done  some  talking,"  and 
while  den^'ing  that  he  committed 
the  crime,  said  he  knew  who  did 
it.  Held^  that  there  was  sufficient 
corroboration  to  sustain  a  con- 
viction. Id. 

Z.  Upon  the  trial  of  an  indictment 
for  murder,  where  the  defense  was 
insanity,  the  prosecution  called  as 
a  witness,  B. ,  who  was  a  physician 
of  the  jail  where  defendant  was 
confined  for  six  months  prior  to 
the  trial.  B.  testified  that  he  was 
employed  by  the  board  of  super- 
visors, and  as  such  had  medical 
charge  of  all  prisoners  in  the  jail ; 
that  he  examined  defendant  at  the 
request  of  both  parties  and  "  kept 
an  eye  on  the  case; "  that  he  saw 
to  the  defendant,  as  he  did  to 
others,  when  he  needed  it  There 
was  no  proof  that  defendant  was 
at  anv  time  sick  during  the  six 
months,  or  that  the  witness  was 
€ver  called  to  attend  upon  or  pre- 
scribe for  him  as  a  physician.  A 
hypothetical  question  was  then 
put  to  the  witness,  from  which 
was  excluded  all  personal  knowl- 
edge he  had  of  the  defendant,  but 
which  wa.s  based  entirely  on  facts 
which  occurred  before  defendant 
•came  to  the  jail,  and  the  witness 
was  requested  to  answer,  without 
any  reference  to  anything,  except 
to  the  facts  stated  as  to  whether 
the  defendant  was  sane  or  insane 
when  he  committed  the  act.  The 
witness  stated  that  it  was  very 
questionable  whether  in  answering 
he  could,  and  he  was  unwilling  to 
say  that  he  could,  exclude  the 
knowledge  he  had  obtained  while 
defendant  was  in  jail.  The  ques- 
tion was  objected  to  as  incom- 
petent under  said  provision  and 
the  witness  allowed  to  answer. 
He  answered  *'  sane."  Held  (Ra- 
PALiiO  and  Andrews,  JJ.,  dis- 
senting), that  the  evidence  was 
competent;  that  even  if  the  wit- 


ness was  iaflucnccd  by  the  knowl- 
edge he  acquired  by  seemg  the 
deiendant  in  jail,  this  did  render 
his  testimony  incompetent.  Peo- 
ple V.  Schuyler.  293 

4.  On  cross-examination  the  witness 
stated  he  thought  it  was  a  prac- 
tical impossibilitv  to  eliminate 
from  his  own  mmd  the  convic- 
tions formed  as  the  physician  of 
the  prisoner  and  thus  answer  the 
question.  On  being  reminded  that 
he  had  answered,  he  stated  that 
he  withdrew  the  answer  and  did 
not  wish  it  to  be  treated  as  an 
answer.  The  district  attorney  ob- 
jected; the  court  held  it  had  not 
the  power  to  strike  out  the  answer 
and  refused  so  to  do.  Held  (Ka- 
PALLo  and  Andrews,  JJ.,  dissent- 
ing) that  as  the  witness  was  not 
bound  to  eliminate  the  knowledge 
he  acquired  as  jail  physician,  if 
ho  could  not,  it  did  not  render 
the  answer  incompetent;  and  so  it 
was  not  error  to  refuse  to  strike 
it  out.  Id, 

5.  After  the  statements  of  the  wit- 
ness as  to  his  knowledge  of  the 
prisoner  and  before  the  hypotheti- 
cal question  was  put,  the  court 
stated  that  the  witness  could  not 
give  any  testimony  based  upon  any 
fact  that  he  learned  either  from 
or  in  regard  to  defendant  at  any 
time  when  the  relation  of  patient 

I  and  physician  existed.  IMd,  that 
the  erroneous  assumption  by  the 
court  that  tlie  mere  fact  that  the 
witness  was  the  jail  physician 
created  the  relation  of  patient  and 
physician  between  him  and  de- 
fendant, did  not  render  the  ques- 
tion incompetent;  that  an  errone- 
ous ruling  in  defendant's  favor 
could  not  render  incompetent  evi- 
dence which,  in  its  nature,  was 
competent.  Id. 

6.  As  to  whether  tlie  said  provision 
renders  a  physician  incompetent 
to  testify  that  his  patient  was  free 
from  disease  of  any  kind,  qtuBre. 

Id. 

7.  Also,  qtuBre,  as  to  whether,  when 
the  patient  calls  witnesses  to  tes- 
tify as  to  his  mental  condition,  he 
does  not  waive  his  privilege  under 
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the  provision  and  throw  open  the 
inquiry.  Id, 

8.  Defendant's  wife  was  called  as 
a  witness  in  his  behalf,  and  testi- 
fied, among  other  things,  that  the 
ni^ht  before  the  commission  of  the 
crime  defendant  came  home  at 
nine  o'clock  sick  at  his  stomach 
and  with  a  severe  headache;  that 
he  went  to  bed  and  she  put  a  board 
at  his  feet  so  that  by  pressiner 
against  it  he  could  press  his  heaa 
against  the  head-board,  and  that 
he  lay  there  for  hours.  <.'n  cross- 
examination  her  attention  was 
called  to  an  occasion,  the  day  after 
the  homicide,  when  the  district 
attorney  and  certain  other  persons 
specified  were  present,  and  she  was 
asked  if  she  did  not  say  to  the 
district  attorney  on  that  occasion 
that  she  had  never  seen  anything 
strange  or  unusual  in  the  conduct 
of  her  husband.  Also,  if  she  did 
not  say  *'  that  he  went  to  bed  as 
usual  the  night  before,"  or  "  that 
he  went  to  bed  and  slept  as  usual." 
She  denied  having  said  anything 
of  the  kind.     Subsequently  one  oi 


the  persons  named  was  called  as  a 
witness  by  the  prosecution,  and  his 
attention  havmg  been  called  by 
the  district  attorney  to  the  occa- 
sion referred  to,  he  was  asked: 
'*  Did  she  then  say  to  us  that  Mr. 
Schuyler  went  to  bed  about  nine 
p  M.  the  preceding  evening  in  his 
iisoally  healthy  condition  and  slept 
all  night  as  far  as  she  knew?"  This 
was  objected  to,  the  objection 
overruled  and  witness  answered, 
"she  did."  fid/rf,  that  the  evidence 
was  properly  received  to  contra- 
dict and  discredit  the  defendant's 
witness;  and  «that  the  evidence 
went  no  further  than  her  examina- 
tion fairly  justified.  Id. 

9.  Under  the  act  of  1885  (Chap.  183, 
Laws  of  1885,  as  amended  by 
chap.  458  of  that  year),  prohibiting 
the  sale  of  adulterated,  milk,  and 
making  the  violation  of  the  pro- 
hibition a  misdemeanor,  criminal 
knowledge  or  intent  forms  no 
element  of  the  offense.  People  v. 
Kibler.  321 

10.  All  that  is  requisite  to  establish 
the  offense  is  to  show  a  vsale  of  milk 
falling  below  the  standard  fixed  by 


the  act    and   coming   within   its 
definition  of  adulterated  milk.   /(/. 

11.  If  the  sale  was  of  skimmed  milk^ 
and  if  such  sale  is  within  the  ex- 
ception of  the  statute  (as  to  which 
qu(Bre\  this  is  matter  of  defense.  Id. 

18.  Upon  the  trial  of  an  indictment 
for  forgery  in  signing  fictitious 
names,  as  maker  and  mdorser  of 
a  note,  and  procuring  the  discount 
of  the  same  as  a  genuine  note, 
H.,  a  witness  for  the  prosecution, 
after  he  had  testified  that  he  in- 
dorsed the  note,  in  reliance  upon 
representations  on  the  part  of  the 
defendant  that  the  maker  and 
indorser  were  responsible  farmer* 
living  in  a  locality  specified  by 
defendant,  was  permitted  to  tes- 
tify to  what  he  did  in  searching  for 
the  maker  and  indorser,  and  the 
result  thereof;  also  that  he  exam- 
ined the  assessment-roll  of  the 
town  and  found  no  such  names 
thereon.  Held^  no  error.  People 
v.  Jones.  528^ 

18.  The  court,  in  passing  upon  the 
question  as  to  the  admissibility  of 
such  testimony,  stated  that  any 
conversation  between  the  witness 
and  any  person  he  talked  to  while 
engaged  in  the  search  would  not 
be  aflowed.  Held,  the  fact  that 
the  witness  in  answering  did  state, 
in  some  cases,  the  responses  made 
to  his  inquiries,  was  not  a  ground 
for  an  exception,  as  the  testimony 
was  not  called  for;  that  if  defend- 
ant's counsel  desired  to  have  it 
stricken  from  the  record  he  should 
have  made  a  motion.  Id, 

14.  Upon  cross-examination  of  the 
cashier  Of  the  bank  where  defend- 
ant had  the  note  discounted,  ques- 
tions were  asked  as  to  the  dealings 
between  defendant  and  H.,  and  as 
to  how  many  notes  indorsed  by 
if.  for  defendant  had  been  paid 
by  him  or  by  1 1,  Thereafter  II.  was 
asked,  as  a  witness  for  the  prose- 
cution, how  much  money  he  had 
had  to  pay  for  defendant.  The 
court  overruled  an  objection  there- 
to on  the  ground  that  defendant's 
counsel  had  gone  into  the  subject 
on  the  cross-examination  of  the 
cashier.     Held,  no  error.  Id. 
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COVENANTS. 

Plaintiff  was  lessee  of  certain  prem- 
ises, upon  whicli  was  a  hotel,  for- 
merly separated  from  defendant's 
premises  by  a  strip  of  land  thirty 
feet  wide.  This  strip,  in  the  deetl 
under  which  defendant  claimed, 
which  was  from  W.,  the  then 
owner  of  the  whole  property,  was 
described  as  thereby  deaicated  for 
the  purposes  of  a  public  street; 
the  dedication  was  never  accepted 
by  the  public.  The  deed  from  W. 
stated  that  the  conveyance  was  for 
the  purpose  of  a  railroad  depot 
only,  and  the  grantee  erected  a 
depot  upon  the  premises.  W. ,  de- 
vised the  remainini;  property,  one- 
fourth  to  each  of  four  devisees. 
On  partition  of  the  hotel  property, 
not  including  the  strip  of  thirty 
feet,  two  of  the  devisees  became 
the  owners.  They  subsequently 
quit-claimed  to  defendant's  prede- 
cessor an  undivided  one-half  of 
that  portion  of  the  strip  in  ques- 
tion, twenty  feet  wide,  adjoining 
the  land  so  conveyed  bj'  W.  The 
deeds  contained  a  provision  to  the 
effect  that  the  conveyance  was 
made  on  the  express  condition  that 
the  grantee,  its  successors  or  as- 
signs should  at  all  times  maintain 
an  opening  into  the  premises  con- 
veyed, opposite  to  the  hotel,  for 
the  convenient  access  of  passen- 
gers and  baggage  to  and  from  the 
premises  conveyed,  which  opening 
should  at  no  time  be  closed.  The 
hotel  was  accessible  from  the  depot 
across  said  si  rip,  and  depended 
largely  for  its  patronage  upon  the 
passengers  arriving  at  and  depart- 
ing from  the  depot.  Defendant, 
on  succeeding  to  the  title  of  W.'s 
grantee,  built  a  high  and  sub 
stantial  fence  the  whole  length  of 
the  strip,  on  the  line  between  the 
twenty  feet  so  conveyed  and  the 
remaining  ten  feet,  with  no  open- 
ing therein,  thus  cutting  off  all 
passage  between  the  hotel  and 
depot.  In  an  action,  among  other 
things,  to  restrain  the  continuance 
of  the  fence,  hdd,  that  by  the  fail- 
ure to  accept  the  dedication,  the 
thirty  feet  strip  remained  the 
property  of  \V.,  and  descended  to 
his  devisees  at  his  death;  that 
plaintiff,  as  lessee  of  the  grantors, 
could  not  question  the  validity  of 


the  quitclaim  deeds  which  must 
be  regarded  as  conveying  all  the 
interest  of  the  grantors  in  the 
twenty  feet,  and  they  thereby 
abandoned  all  claim  to  the  same 
as  a  public  highway;  but  that  the 
provision  in  the  deeds  as  to  an 
opening  was  a  covenant  running 
with  the  land  conveyed ;  that  such 
covenant  made  the  right  of  pas- 
sage across  the  twenty  feet  a  right 
or  easement  appurtenant  to  the 
hotel  property,  and  so  it  was  en- 
forceable by  plaintiff  as  lessee  of 
such  property ;  and  that,  therefore, 
the  action  was  maintainable. 
Avery  v.  N.  T.  0,  db  K  i?.  R,  B. 
Co.  143 


DAMAGES. 

A  policy  of  insurance,  executed 
by  defendant  to  plaintiff,  recited 
that  E.  &  Co.,  '*by  virtue  of  an 
agreement  with  the  assured,  arc 
bound  to  pay  to  them  royalties 
for  the  privilege  of  using  their 
patents,  which  royalties  are  guar- 
anteed to  amount  to  $2^  a 
month. "  It  was  covenanted  in  and 
by  the  policy  that,  in  case  the 
premises  occupied  by  E.  &  Co. 
should  be  damaged  by  fire,  ''sons 
to  cause  a  diminution  of  said  royal- 
ties," defendant  would  pay  *'thc 
amount  of  such  diminution,  during 
the  restoration  of  said  premises 
to  their  producing  capacity,  im- 
mediately preceding  said  fire." 
In  an  action  on  the  policy,  held, 
that  the  recovery  could  not  be 
limited  to  loss  of  royalties  on  the 
oil  actually  burned,  as  the  prin- 
cipal loss  arose  "from  the  enforced 
idleness  of  the  works;  and  that  it 
was  competent  on  the  question  of 
damages  to  prove  the  royalties 
paid  for  two  months  immediately 
preceding  the  lire,  and  those  paid 
during  the  restoration  of  the 
works,  and  for  some  months 
thereafter.  :X'at.  F.  Oil  Co.  v.  CU- 
izeiiH*  Ins.  Co.  ^35 

Measure    of,    ifi     acti&n  for 

breach  of  covenant  against  pvrchaftr 
of  a  portion  of  mortgaged  premises 
who  assumed  payment  of  ithole  Mort- 
gage. 

See  Wilcox  v.  Campbell.  326 
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DEBTOR  AND  CREDITOR,      j 

1    The  unissued  shares  of  stock  of  : 
a  corporation  arc  not  assets  in  its  j 
hands,  and  in  the  absence  of  any  i 
statutory  provision,  or  provision  | 
of  its  charter,  one  to  whom  shares 
have  been  transferred  by  it  gratu- 
itously,   does   not,    by  accepting 
them,   become  a    debtor    to    tlie 
company  or  make  himself  liable 
to  pay  the   nominal   face   of  the 
shares  as  upon  a  subscription  for 
the  stock  or  a  contract,  and   an 
action  is  not  maintainable  against 
him  by  a  creditor  of  the  corpora 
tion  to  compel  him  to  pay  for  such 
shares.     C hristensen  v.  iJtio.       97 

^.  Where  bonds  of  a  corporation 
have  been  issued  by  it  gratuitously 
to  a  stockholder,  but  no  portion  I 
of  its  property  or  assets  has  been 
applied  in  payment  thereof,   the  | 
stockholder  is  not  liable  to  account  i 
to  creditors  for  the   proceeds  of  j 
the  sale  of  said  bonds  by  him.    Id.  \ 

Z.  No  person  can  make  himself  a  | 
creditor  of  another  by  voluntarily  > 
discharging  a  duty  which  belongs 
to  that  other  ;  and  no  obligation 
can  be  implied  in  law  from  a  vol- 
untary payment  of  the  debt  of 
another,  without  his  request,  by 
one  who  is  under  no  legal  liability 
or  compulsion  to  make  it.  Firnt 
Nat.  Bk.  V.  Bit  Supn.  488 

4.  The  general  creditors  of  a  mort- 
gagor of  chattel  have  no  right  to 
assail  the  mortgage  as  invalid  until 
they  have  secured  a  lien  thereon 
by  a  levy  under  judgment  and 
execution,  or  in  some  way  havo 
acquired  a  legal  or  equitable  inter- 
est therein.   SuUican  v.  Miller.  G35 


DEED 

1.  Plaintiff  was  lessee  of  certain 
premises,  upon  which  was  a  hotel, 
formerly  separated  from  defend- 
ant's premises  by  a  strip  of  land 
thirty  feet  wide.  Tliis  strip,  in 
the  aeed  under  which  defendant 
claimed,  which  was  from  W.,  the 
then  owner  of  the  whole  property, 
was  described  as  thereby  dedicated 
for  the  purposes  of  a  public  street ; 


the  dedication  was  never  accepted 
by  the  public.  The  deed  from  W. 
stated  that  the  conveyance  was 
for  the  purpose  of  a  railroad  depot 
only,  and  the  grantee  erected  a 
depot  upon  the  premises.  W. 
devised  the  remaining  property, 
one- fourth  to  each  of  four  devisees. 
On  partition  of  the  hotel  property, 
not  including  the  strip  of  thirty 
feet,  two  of  the  devisees  became 
the  owners.  They  subsequently 
quit-claimed  to  defendant's  pre- 
decessor an  undivided  one-half  of 
that  portion  of  the  strip  in  ques- 
tion, twenty  feet  wide,  adjoining 
the  land  so  conveyed  by  W.  The 
deeds  contained  a  provision  to  the 
effect  that  the  conveyance  was 
made  on  the  express  condition 
that  the  grantee,  its  successors  or 
assigns  should  at  all  times  main- 
tain an  opening  into  the  premises 
conveyed,  opposite  to  the  hotel, 
for  the  convenient  access  of  pas- 
sengers and  baggage  to  and  from 
the  premises  conveyed,  which 
opening  should  at  no  time  be 
closed.  The  hotel  was  accessible 
from  the  depot  across  said  strip, 
and  depended  largely  for  its 
patronage  upon  the  passengers 
arriving  at  and  departing  from  the 
depot.  I  )efendant.  on  succeeding 
to  the  title  of  W.'s  grantee,  budt 
a  high  and  substantial  fence  the 
whole  length  of  the  strip,  on  the 
line  between  the  twenty  feet  so 
conveyed  and  the  remaining  ten 
feet,  with  no  opening  therein,  thus 
cutting  off  all  passage  between  the 
hotel  and  depot.  In  an  action, 
among  other  things,  to  restrain  the 
continuance  of  the  fence,  held,  that 
by  the  failure  to  accept  the  dedi- 
cation, the  thirty  feet  strip  re- 
mained the  property  of  W.  and 
descended  to  his  devisees  at  his 
death;  that  plaintiff,  as  lessee  of 
the  grantors,  could  not  question 
the  validity  of  the  quit-claim  deeds 
which  must  be  regarded  as  con- 
veying all  the  interest  of  the 
grantors  in  the  twenty  feet,  and 
they  thereby  abandoned  all  claim 
to  the  same  as  a  public  highway; 
but  that  the  provision  in  the  deeds 
as  to  an  opening  was  a  covenant 
running  with  the  land  conveyed; 
that  such  covenant  made  the  right 
of  passage  across  the  twenty  feet 
a  right  or  easement  appurtenant 
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to  the  hotel  property,  and  so  it  | 
was  enforceable  by  plaintiff  as ! 
lessee  of  such  property;  and  that,  i 
therefore,  the  action  was  main-  , 
tainable,  Avery  v.  N.  Y.  C.  di  U.  ^ 
R.  R.  R.  Co.  142  I 

2.  Plaintiff  being  the  owner  of  two  ' 
lots,    Nos.     141    and    143,    each 
twenty-two  feet  wide,  on  a  street ' 
in  the  city  of  New  York,  sold  and 
conveyed   to  defendants'  grantor  i 
lot  l4J  by  metes  and  bounds  '*  with 
the  buildings  and  improvements    0. 
thereon,"  "  together  with  all  and  I 
singular  the  tenements,  heredita-  ] 
ments  and   appurtenances  there-  \ 
unto    belonging."    Lot    141     ad-' 
joined  lot  143  on  the  east.     On  tho 
rear  of  lot  143,  at  tho  time  of  the 
conveyance,  was  a  house,  the  front 
and  rear  walls  of  which  extended 
five  feet  over  on  lot  141   to  the    7. 
we8tei*n  wall  of  a  building  on  that 
lot;  they  were  not  keyed  into  such 
western  wall  and  the  timbers  of 
the    house    were    not    supported 
thereby,  but  rested  on  piers;  the 
eastern  rooms  of  the  house  had 
this  wall  for  their  eastern  bound- 
ary and  the  plastering  was  placed 
upon  or  directly  against  it.    In  an 
action  of   ejectment   to    recover 
possession  of  the  five  feet  so  oc- 
cupied, Tield,  that  the  deed  did  not 
convey  the  land  in  dispute,  but 
only  so  much  of  the  building  as 
was  on  the  lot  described ;  nor  did 
it  give  the  grantee,  as  an  ease- 
ment appurtenant  to  the  grant,  a 
right  to  retain  possession  thereof 
and  to  use  the  said  exterior  wall  so 
long  as  it  endured  as  a  wall  to  his 
house;  and  that,  therefore,  plain-    8. 
tiff  was  entitled  to  recover.    Grif- 
fiths V,  Morrison.  165 


8.  There  were  also  a  priv}^  hydrant, 
etc.,  on  lot  141,  connected  with  the 
said  house  on  lot  143.  Held,  that 
the  grantee  acquired  no  easement 
for  the  maintenance  thereof.     Id. 

4.  By  the  word  ' '  appurtenances  " 
incorporeal  easements  or  rights 
or  privileges  will  alone  pass;  and 
of  these  only  such  as  arc  necessary 
to  the  proper  enjoyment  of  the 
estate  granted.  i  Jd. 

6.  Where  a  conveyance  of  land  to  a 
religious  corporation  is  absolute, 


without  condition  or  reservation, 
it  creates  no  trust  beyond  the  duty 
imposed  by  law  upon  the  corpora- 
tion of  using  its  property  for  the 
purposes  contemplated  in  its  crea- 
tion. Such  a  trust  is  not  fastened 
upon  the  land,  but  the  corporation 
may,  with  the  judicial  consent,  sell 
and  convey  a  good  title,  the  pro- 
ceeds in  such  case  taking  the 
place  of  the  land.  In  re  Fint 
Presb.  Soc.  251 

Where  a  conveyance  of  land  in 
fee  is  made  upon  a  condition  sub 
sequent,  the  fee  remams  in  tlie 
grantee  until  breach  of  condition 
and  a  re-entry  by  the  grantor;  the 
possibility  of  reverter  merely  is 
not  an  estate  in  land.  Vail  v.  L.I. 
R.  R.  Co.  288 

A  deed  conveyed,  for  a  valuable 
consideration  expressed,  a  certain 
strip  of  land  described  therein  to 
a  town  and  its  "assignees  for- 
ever," with  covenants  ofwarranty. 
Following  the  description  was  the 
following;  '*  To  be  used  as  a  high- 
way, with  all  the  privileges  there- 
unto belonging  for  such  purpose 
only,  with  the  appurtenances  and 
all  the  estate,  title  and  interest  of 
the  said  parties  of  the  first  part 
therein."  Heldy  that  the  deed  con 
veyed  the  fee  of  the  land,  not  an 
easement  merely;  that  the  clause 
restricting  the  use  operated  at 
most  as  a  condition  subsequent, 
and  until  the  contingency  hap- 
pened the  whQle  title  was  in  the 
grantee.  Id. 

A  deed  described  the  premises 
conveyed  as  **  known  by  being  lot 
No.  3  *  *  *  lyinff*  southerly 
or  south-easterly  of  Fish  Lake 
♦  *  ♦  commonly  called  the 
Fish  Lake  lot,  supposed  to  con- 
tain sixty-seven  acres  of  land." 
Lot  8  contains  about  six  hundred 
acres,  all  of  which,  except  about 
sixty-seven  acres  lying  south  of 
the  lake  and  about  seven  acres 
north  of  it,  are  covered  by  the 
lake.  In  an  action  of  trespass, 
wherein  the  locus  in  quo  was  the 
seven  acres,  to  which  defendant 
claimed  title  under  the  deed,  held, 
that  the  deed  did  not  cover  the 
seven  acres;  that  the  reference  to 
the  land  intended  to  be  conveyed 


INDEX. 


721 


as  ''  lot  8"  was  a  mistake  or  false. 
Case  V.  Dexter.  548 


DEFINITIONS. 

1.  A.  ferry  is  the  continuation  of  a 
highway  from  one  side  of  the  water 
over  whicli  it  passes  to  the  other, 
and  is  for  the  transportation  of 
passengers  or  of  travelers  with 
their  teams  and  vehicles  and  such 
other  property  as  they  carry  or 
have  with  them.  Mayor,  etc.,  v. 
Starin.  1 

S.  By  the  word  "appurtenances" 
incorporeal  easements  or  rights  or 
privileges  will  alone  pass;  and  of 
these  only  such  as  are  necessary  to 
the  proper  enjoyment  of  the  estate 
granted.  Oriffltne  v.  Morrieon,  165 

8.  The  word  *'sold"  in  a  contract 
of  sale  of  chattels  does  not  neces- 
sarily import  an  executed  contract. 
Anderson  v.  JRe<id.  383 

4.  Where,  by  the  terms  of  the  con- 
tract, some  material  act  remains 
to  be  done  by  the  vendor  before  he 
can  insist  upon  making  delivery 
or  can  claim  payment,  such  word 
is  to  be  construed  as  meaning 
"  contracted  to  sell,"  and  the 
contract  is  merely  an  executory 
one.  Id. 


DISCHARGE. 

1.  In  1875  the  firm  of  G.  T.  &  Co., 
composed  of  the  defendants,  exe- 
cuted to  plaintiff  its  promissory 
note  upon  which  this  action  was 
brought,  and  judgment  was  re- 
covered in  January,  1883,  agamst 
all  of  the  defendants.  In  August, 
1878,  defendant  G.,  then  being  a 
resident  of  Massachusetts,  filed  his 
petition  in  bankruptcy,  and  in 
March,  1883,  obtained  his  dis- 
charge from  all  debts  and  claims 
provable  against  his  estate  which 
existed  on  August  8,  1878,  save  as 
excepted  by  the  bankrupt  act. 
Before  the  petition  in  bankruptcy 
was  filed  the  firm  was  dissolved,  an 
assignment  of  its  property  made 
and  the  assets  distributed  among 
creditors.     An  application  made  I 
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by  G.  in  September,  1886,  for  a 
discharge  of  said  judgment  of 
record  as  against  G.  was  ^nted. 
Held,  that  the  discharge  in  bank- 
ruptcy covered  the  judgment ;  that 
conceding  G.  could  have  obtained 
from  the  United  States  Court  a 
stay  of  proceedings  in  this  action, 
he  was  not  bound  so  to  do,  and 
his  omission  could  not  deprive 
him  of  the  benefit  of  the  provision 
of  the  Code  of  Civil  rrocedure 
(|  1268),  providing  that  at  any 
time  after  the  lapse  of  two  years 
from  a  bankrupt's  discharge  he 
may  apply  to  the  court  in  which 
a  judgment  was  rendered  against 
him  to  have  it  discharged  of  re- 
cord, and  requiring  the  court  to 
grant  the  application   "if  it  ap- 

?iears  that  he  has  been  discharged 
rom  the  payment  of  that  judg- 
ment;" also,  that  if  the  doctrine 
of  laches  applied,  it  was  for  the 
court  below  to  deal  with  it,  and  its 
decision  was  not  reviewable  here. 
West  Phila.  Bk.  v.  Oerry.         467 

2.  Under  the  late  bankrupt  act,  in 
proceedings  instituted  for  his  dis- 
charge by  one  member  of  a  flrm^ 
upon  his  individual  petition,  part- 
nership debts  were  provable,  and 
he  was  entitled  to  be  discharged 
from  them,  whether  there  wero 
any  assets  of  the  firm  or  not.    Id. 

3.  It  was  objected  that  the  j udgment 
was  not  included  in  G.  's  schedule 
in  bankruptcy;  it  appeared  that 
the  note  upon  which  the  judg- 
ment was  recovered  was  set  forth. 
Held,  that  a  discharge  of  the  cause 
of  action  discharged  the  judg- 
ment. Id, 

4.  This  action  was  for  the  conver- 
sion of  a  promissory  note;  the 
answer  alleged  a  former  suit  pend- 
ing. It  <ippeared  that  in  March, 
18o2,  plaintiff  commenced  an  ac- 
tion on  contract  against  defendant 
to  recover  the  proceeds  of  said 
note,  and  of  another,  both  of 
which  were  delivered  to  defend- 
ant to  sell  and  were  unaccounted 
for  by  him,  which  action  was  in- 
stituted in  reliance  upon  defend- 
ant's representation  that  the  notes 
had  been  sold.  Judgment  was 
entered  in  that  action  by  default 
in  April,  1882,  for  the  amount  of 
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both  notes,  and  on  examination 
of  defendant  in  supplementary 
proceedings  thereon,  in  May,  1882, 
it  appeared  that  he  had  the  note 
in  suit  here  in  his  possession  when 
the  former  action  was  commenced. 
Said  judgment  was  vacated  on 
plaintiff's  motion,  and  an  ordpi* 
procured  for  a  commission  and  a 
reference  to  examine  defendant, 
after  which,  in  October,  1882,  this 
action  was  brought.  In  May, 
1883,  after  notice  of  trial  had  been 
served  and  eight  days  before  trial, 
the  complaint  in  the  first  action 
was  amended  so  as  to  limit  it  to 
the  other  note.  When  the  motion 
to  vacate  the  judgment  in  the  first 
action  was  made  defendant  was 
imprisoned  by  virtue  of  an  order 
of  arrest  issued  therein.  No  exe- 
cution against  his  person  had  been 
issued.  As  a  condition  of  grant- 
ing the  motion  the  court  required 
plaintiff  to  stipulate  that  defend- 
ant should  be  permitted  to  make 
application  for  his  discharge  at 
the  time  he  would  have  been  enti- 
tled to  make  it  if  the  judgment 
had  not  been  vacated  and  if  exe- 
cution had  been  issued  thereon. 
The  stipulation  was  made  as  re- 
quired. Held,  that  this  did  not 
convert  the  order  of  arrest  into  a 
body  execution  and  did  not  oper- 
ate to  discharge  and  satisfy  the 
cause  of  action.  Bowker  F.  Co.  v. 
Cox.  655 


EASEMENT. 

1.  Plaintiff  being  the  owner  of 
two  lots,  Nos.  i41  and  143,  each 
twenty-two  feet  wide,  on  a  street 
in  the  city  of  New  York,  sold  and 
conveyed  to  defendants'  grantor 
lot  143  by  metes  and  bounds 
**  with  the  buildings  and  improve- 
ments thereon,"  *'  together  with 
all  and  singular  the  tenements, 
hereditaments  and  appurtenances 
thereunto  belonging."  Lot  141 
adjoined  lot  148  on  the  east.  On 
the  rear  of  lot  143,  at  the  time  of 
the  conveyance,  was  a  house,  the 
front  and  rear  walls  of  which  ex- 
tended five  feet  over  on  lot  141  to 
the  western  wall  of  a  buildinij  on 
that  lot;  they  were  not  keyed  into 
such  western  wall  and  the  timbers 


of  the  house  were  not  supported 
thereby,  but  rested  on  piers,  the 
eastern  rooms  of  tlie  house  had 
this  wa'l  for  their  eastern  bound- 
ary and  the  plastering  was  phiced 
upon  or  directly  against  it.  In 
an  action  of  ejectment  to  recover 
possession  of  the  five  feet  so  occu- 
pied, hdd^  that  the  deed  did  not 
convey  the  land  in  dispute,  but 
only  so  much  of  the  building  as 
was  on  the  lot  described ,  nor  did 
it  give  the  grantee,  as  an  ease- 
ment appurtenant  to  the  grant,  a 
right  to  retain  possession  thereof 
and  to  use  the  said  exterior  wall 
so  long  as  it  endured  as  a  wall  to 
his  house;  and  that,  therefon*. 
plaintiff  was  entitled  to  recover. 
Oriffitfia  V.  MorrUon.  165 

2.  There  were  also  a  privy,  hydrant, 
etc.,  on  lot  141,  connected  with 
the  said  house  on  lot  143.  Bdd, 
that  the  grantee  acquired  no  ease- 
ment for  the  maintenance  thereof. 

Id, 


EJECTMENT. 

1.  E.,  a  married  woman,  died  seized 
of  a  lot  of  land,  the  south-west 
line  of  which,  as  described  in  the 
deed  under  which  she  held  was 
near  to  high-water  mark  of  the 
St.  Lawrence  river.  The  deeii 
contained  a  reservation  (so-called 
therein)  of  all  the  grantor's  rights 
'*  to  the  land  now  under  water 
and  to  the  water  front  bey6nd  or 
south-west "  of  the  south-west  line 
of  the  lot  conveyed.  E.  died  in- 
testate, leaving  her  husband  and 
two  infant  children  her  surviving. 
In  an  action  of  ejectment,  brought 
by  the  survivors,  to  recover  the 
premises  embraced  in  the  reserva- 
tion, the  answer  of  the  infants 
denied  any  entry  by  them  upon 
or  claim  of  title  to  any  land 
except  that  of  which  their  mother 
was  seized  at  the  time  of  her 
death,  and  no  evidence  was  given 
tending  to  show  possession  of  or 
assertion  of  title  on  their  part  to 
the  premises  in  question ;  nor  did 
it  appeal*  that  their  mother  ever 
entered  upon  or  claimed  any  right 
or  interest  in  said  premises.  It 
did  appear  that  after  the  death  of 
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E.,  her  husband  entered  upon  the  I 
said  premises,  erected  structures 
thereon  and  tore  down  a  wharf  | 
erected  by  plaintiflfs.  HeUl,  that 
the  infant  defendants  were  im- 
properly made  parties;  that  their 
joinder  as  such  was  not  justified 
by  the  Code  of  Civil  Procedure  t 
(^  1508),  and  the  comphiint  should 
have  been  dismissed  as  to  them; 
that  they  were  not  bound  by  the 
acts  of  their  father,  as  these'  acts 
must  be  referred  lo  his  own  inter- 
est and  title  as  lire  tenant,  not  to 
the  title  of  the  remaindermen. 
Sisson  V.  Cummings,  50 

2.  In  an  action  of  ejectment  defend- 
ants claimed  title  under  a  convey- 
ance in  proceedings  under  the 
Revised  Statutes  providing  for  the 
sale  of  real  estate  belonging  to 
infants.  0  R.  S.  194,  §  167  etseq.) 
The  only  proof  of  compliance 
with  the  statute  was  of  the  pre- 
sentation of  a  petition  to  the 
county  judge  for  a  sale  and  ap- 
pointment of  a  specia^  guardian, 
the   appointment,   the  execution 

<  by  the  guardian  of  a  bond  and 
the  approval  thereof.  No  refer- 
■ence  to  a  master  or  referee  to 
inquire  into  the  merits  of  the  ap- 
plication as  required  (§  175)  was 
proved,  or  that  the  court  was 
informed  of  the  situation  and 
value  of  the  land,  the  reason  for 
its  sale,  the  name  of  the  intended 
purchaser,  the  price  to  be  paid  or 
the  manner  of  payment;  nor  was 
it  shown  that  a  sale  was  ordered 
or  the  contract  of  sale  confirmed 
(g^  177,  178).  Held,  that  a  valid 
sale  was  not  established  and  the 
purchaser  acquired  no  title  under  | 
the  conveyance.  EUwood  v.  i 
Narthrup.  172  j 

3.  Defendant  also  claimed,  by  ad- 
verse possession  for  more  than 
twenty  years,  under  a  claim  of 
title  founded  on  a  deed  from  VV., 
executed  in  1856.  The  premises 
were  orierinally  part  of  a  farm 
purchased  by  L. ,  but  conveyed  to 
W.  in  trust  for  the  **  sole,  use, 
benefit  and  behoof"  of  L.  The  i 
latter  died  in  1846,  leaving  a  will 
•executed  in  1889,  by  which  he  de- 
vised a  portion  of  the  farm  to  his 
daughter  P.  for  life,  remainder  to 
her  male  heirs.     By  the  will  pro- 


vision was  made  for  payment  of  a 
mortgage  on  the  farm  by  apply- 
ing thereon  moneys  due  the  tes- 
tator upon  a  larger  mortgage  held 
by  him.  W.  was  one  of  the  exe- 
cutors of  said  will.  A.  division 
of  the  farm  was  made,  with  the 
assent  pf  W. ,  among  the  devisee.«, 
and  the  premises  in  question  were 
set  off  to  P. ,  who  took  possession 
and  was  in  possession  at  the  time 
of  the  execution  of  the  deed  by  W. 
P.  died  in  1870.  W.  was  held 
by  the  trial  court  to  have  been,  at 
the  time  of  the  execution  of  his 
deed,  a  mortgagee  in  possession, 
upon  evidence  to  the  effect  that 
there  w^as  foundttmonghis  papers, 
after  his  death,  the  mortgage  upon 
the  farm,  with  an  indorsement 
thereon  signed  by  B..  the  then 
holder  dated  in  1848,  acknowl- 
edging the  receipt  of  one  dollar  in 
full  discharge  thereof,  also  an 
assignment  of  the  mortgage  from 
B.  to  W.,  dated  in  19^,  but  ac-. 
knowledged  on  the  same  day  the 
discharge  was  executed.  It  did 
not  appear  that  W.  ever  entered 
into  possession  of  the  property,  or 
claimed  to  hold  it  by  virtue  of  the 
mortgage  or  by  any  other  right  or 
tenure.  The  mortgage  referred 
to  in  tbe  will  as  the  source  of  pay- 
ment of  B.'s  mortgage,  was  satis- 
fied of  record  on  the  day  after  the 
date  of  the  discharge.  W.  settled 
his  accounts  as  executor  without 
any  claim  of  any  indebtedness  to 
him  on  account  of  payment  of  the 
mortgage,  Held,  that  the  decision 
of  the  trial  court  was  error;  that 
the  grantee  of  W.  took  no  interest 
under  his  deed,  because  it  was 
void  under  the  statute  by  reason 
of  the  adverse  possession  of  P.  at 
the  time  of  its  execution,  and  be- 
cause at  that  time  \V.  had  no  pos- 
session of  the  premises  or  mort- 
gage thereon.  Id, 


ELECTION  OP  REMEDIES. 

1.  Where  there  is  a  warranty  of. 
quality  on  sale  of  goods,  the  ven- 
dee may  receive  and  retain  the 
goods  and  recoup  or  recover  dam- 
ages for  any  breach  of  the  war- 
anty,  or  he  may  return  the  goods 
and  plead  a  rescission  of  the  con 
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tract  as  a  defense  to  an  action  for  I 
their  price.  Norton  v.  Dreyfus.  90  I 

2.  It  seans,  however,  the  purchaser  i 
may  not,  in  the  same  action,  sus- 
tain a  claim  of  a  return  of  the  | 
goods  and  rescission  of  the  con- 
tract, and  also  for  dainages  for  | 
breach  of  the  warranty.  Id.  [ 

3.  This  action  was  for  the  conversion 
of  a  promissory  note;  tlic  answer 
alleged  a  former  suit  pending.  It 
appeared  that  in  March,  1882, 
plaintiff  commenced  an  action  on 
contract  against  defendant  to  re- 
cover the  proceeds  of  said  note, 
and  of  another,  both  of  which 
were  delivered  to  defendant  to 
sell,  and  were  unaccounted  for  by 
him,  which  action  was  instituted 
in  reliance  upon  defendant's  repre- 
sentation that  the  notes  had  been 
sold.  Judgment  was  entered  in 
that  action  by  default  in  April, 
1880,  for  the  amount  of  both  notes, 
and  on  examination  of  defendant 
in  supplementary  proceedings 
thereon,  in  May,  1882,  it  appeared 
that  he  had  the  note  in  suit  hero 
in  his  possession  when  the  former 
action  was  commenced.  Said 
judgment  was  vacated  on  plain- 
tiff's motion,  and  an  order  pro- 
cured for  a  commission  and  a  re- 
ference to  examine  defendant, 
after  which,  in  October,  18^2,  this 
action  was  brought  In  May, 
1883,  after  notice  of  trial  had  been 
served,  and  eight  days  before 
trial,  the  complaint  in  the  first 
action  was  amended  so  as  to  limit 
it  to  the  other  note.  Ileid,  that 
after  discovery  of  the  falsehood 
of  defendant,  plaintiff  was  bound 
promptly  to  elect  between  the 
then  existing  action  and  a  remedy 
by  action  ex  delicto^  that  the  elec- 
tion came  too  late,  and  the  plea 
was  good.    Bowker  F.  Co.  v.  Goi. 

555 


ESTOPPEL. 

1.  An  indorser  of  a  promissory  note 
is  not  estopped  from  setting  up 
usury  as  a  defense  thereto  by  a 
certificate  or  atfidavit  made  by 
him,  to  the  effect  that  the  note  is 
business  paper,  given  for  a  full 


consideration  and  subject  to  no 
defense  of  usury  or  otlierwise, 
where  it  appears  that  when  the 
note  was  transferred  to  the  holder, 
he  had  knowledge  that  it  was  in- 
dorsed for  the  accommodation  of 
the  maker,  and  had  its  inception 
when  so  transferred.  Lewis  v. 
Barton.  70 

3.  A  married  woman  may  be  estop- 
ped by  her  acts  and  declarations 
in  any  matter  in  respect  of  which 
she  is  capable  of  acting  9ui  juris. 
Nod  V.  Kinney ^  •74 

3.  Where  a  principal  has  clothed  an 
agent  with  power  to  do  an  act  in 
case  of  the  existence  of  some  ex- 
trinsic fact,  necessarily  and  pecu- 
harly  within  the  knowledge  of  the 
agent,  and  of  the  existence  of 
which  the  act  of  executing  the 
power  is  itself  a  representation,  the 
principal  is  estopped  from  deny- 
ing the  existence  of  tlie  fact  to 
the  prejudice  of  a  third  person 
who  has  dealt  with  the  agent  in 
good  faith  in  reliance  upon  the 
representation.  Bk.  Baiavia  v.  N. 
Y,,  L.  E.  and  W,  B.  B,  Co.      195 

4.  This  rule  applies  as  well  where  a 
corporation  as  where  an  individual 
is  the  principal.  Id. 

When  vendor  of  ehaiteU  not 

estopped  from  s/iowing,  as  against  as- 
signee of  vendee,  that  no  title  passed 

See  Anderson  v.  Bead,  338 

W/ien  receiver  of  insolvent  in- 
surance company,  not  estopped  bjf 
judgment  against  it. 

See  PeopU  v.  K.  L.  Ins.  Co.      619 


EVIDENCE. 

1.  In  an  action  to  recover  damages 
for  an  alleged  interference  with 
plaintiff's  rights  in  a  street,  by  tbe 
construction  upon  the  street  and 
operation  of  an  elevated  railroad. 
Ueld^  that  evidence  was  competent, 
that  since  the  building  of  the  rail- 
road the  trade  and  business  of  the 
street  had  fallen  off  and  the 
amount  of  custom  greatly  dimin- 
ished in  volume  and  changed  in 
character;    that  to  measure  and 
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appreciate  the  individual  loss  to 
plaintiff  the  nature  and  extent  of 
the  general  injury  were  properly 
and  necessarily  considered. 
Drueker  v.  Manhattan  R.  Go,    157 

2,  Also,  Tield,  it  was  proper  to  prove 
and  to  take  into  consideration  as 
elements  of  damages  the  impair- 
ment of  plaintiff's  easement  of  air, 
caused  by  smoke,  gases,  ashes  and 
cinders  from  passing  trains,  the 
lessening  of  the  casement  of  light, 
caused  by  the  elevated  road  itself 
and  the  passage  of  trains,  and  the 
interference  with  convenience  of 
access,  caused  by  the  drippings  of 
oil  and  water.  Id. 

Z.  Upon  the  trial  of  an  indictment 
for  murder,  where  the  defense 
was  insanity,  the  prosecution 
called  as  a  witness,  B.,  who  was 
a  physician  of  the  jail  where 
defendant  was  confined  for  six 
months  prior  to  the  trial.  B.  tes- 
tified that  he  was  employed  by 
the  board  of  supervisors,  and  as 
€uch  had  medical  charge  of  all 
prisoners  in  the  jail;  that  he  ex- 
amined defendant  at  the  roquest 
of  both  parties  and  *'  kept  an  eve 
on  the  case ; "  that  he  saw  to  the  ae- 
fendant,  as  he  did  to  others,  when 
he  needed  it.  There  was  no  proof 
that  defendant  was  at  any  time 
sick  during  the  six  months,  or 
that  the  witness  was  ever  called 
to  attend  upon  or  prescribe  for 
him  as  a  physician.  A  hypotheti- 
cal question  was  then  put  to  the 
witness,  from  which  was  excluded 
all  personal  knowledge  he  had  of 
the  defendant,  but  which  was 
based  entirely  on  facts  which 
occured  before  defendant  came  to 
the  jail,  and  th?  witness  was  re- 
quested to  answer,  without  any 
reference  to  anything,  except  to 
the  facts  stated  as  to  whether  the 
defendant  was  sjine  or  insane 
when  he  committed  the  act.  The 
witness  stated  that  it  was  very 
questionable  whether  in  answer- 
ing he  could,  and  he  was  unwilling 
to  say  that  he  could  exclude  the 
knowledge  he  had  obtained  while 
defendant  was  in  jail.  The  ques- 
tion was  objected  to  as  incom- 
petent under  said  provision  and 
the  witness  allowed  to  answer. 
He     answered      **sane."      Held 


(Rapallo  and  Andrews,  JJ., 
dissenting),  that  the  evidence  was 
competent;  that  even  if  the  wit 
ness  was  influenced  by  the  knowl- 
edge he  acquired  by  seeing  the 
defendant  in  jail,  this  did  render 
his  testimony  mcompetent.  People 
V.  Schuyler.  29b 

.  On  cross-examination  the  witness 
stated  he  thought  it  was  a  practi- 
cal impossibility  to  eliminate  from 
his  own  mind  the  convictions 
formed  as  the  physician  of  the 
prisoner  and  thus  answer  the 
question.  On  being  reminded  that 
he  had  answered,  he  stated  that 
he  withdrew  the  answer  and  did 
not  wish  it  to  be  treated  as  an 
answer.  The  district  attorney  oh 
jected ;  the  court  held  it  had  not 
the  power  to  strike  out  the  answer 
and  refused  so  to  do.  Held 
(Rapallo  and  Andrews,  JJ., 
dissenting),  that  as  the  witness 
was  not  bound  to  eliminate  the 
knowledge  he  acquired  as  jail 
physician,  if  he  could  not,  it  did 
not  render  the  answer  incompe- 
tent; and  so  it  wss  not  error  to 
refuse  to  strike  it  out.  Id. 

.  After  the  statements  of  the  wit- 
ness as  to  his  knowledge  of  the 
prisoner  and  before  the  hypothet- 
ical question  was  pu»,  the  court 
stated  that  the  witness  could  not 
give  any  testimony  based  upon 
any  fact  that  he  learned  either 
from  or  in  regard  to  defendant  at 
any  time  when  the  relation  of 
patient  and  physician  existed. 
Held,  that  the  erroneous  assump- 
tion by  the  court  that  the  mere  fact 
that  the  witness  was  the  jail  phy- 
sician created  the  relation  of  pa> 
tient  and  physician  between  him 
and  defendant,  did  not  render  the 
question  incompetent;  that  an  er- 
roneous ruling  in  defendant's 
favor  could  not  render  incompe- 
tent evidence  which,  in  its  nature, 
was  competent.  Id. 

.  As  to  whether  the  said  provision 
renders  a  physician  incompetent 
to  testify  that  his  patient  was  free 
from  disease  of  any  kind,  quare 

Id. 

.  Also,  qucBve,  as  to  whether,  when 
the  patient  calls  witnesses  to  tes- 
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tify  as  to  his  mental  condition,  he 
(iocs  not  waive  his  privilege  under 
the  provision  and  throw  open  the 
inquiry.  Id, 

8.  Defendant's  wife  was  called  as  a 
witness  in  his  behalf,  and  testified, 
among  other  things,  that  the  night 
before  the  commission  of  the 
crime  defendant  came  home  at 
nine  o'clock  sick  at  his  stomach 
and  with  a  severe  headache;  that 
he  went  to  bed  and  she  put  a  board 
at  his  feet  so  that  by  pressing 
against  it  he  could  press  his  heaa 
against  the  headboard,  and  that  he 
lay  there  for  hours.  On  cross-ex- 
amination her  attention  was  called 
to  an  occasion,  the  day  after  the 
homicide,  when  the  district  at- 
torney and  certain  other  persons 
specified  were  present,  and  she 
was  asked  if  she  did  not  say  to 
the  district  attorney  on  that  oc- 
casion that  she  had  never  seen  any 
thino^  strange  or  linusual  In  the 
conduct  of  her  husband.  Also,  if 
she  did  not  sav  "that  he  went  to 
bed  as  usual  the  night  before,"  or 
"  that  he  went  to  bed  and  slept  as 
usual."  She  denied  having  said 
anythmg  of  the  kind.  ttubse- 
(juently  one  of  the  persons  named 
was  called  as  a  witness  by  the 
prosecution,  and  his  attention  hav- 
ing been  called  by  the  district  at- 
torney to  the  occasion  referred  lo, 
he  was  asked:  "  Did  she  then  say 
to  us  that  Mr.  Schuyler  went  to 
bed  about  nine  p.  m.  the  preced- 
ing evening  in  his  usual  healthy 
condition  and  slept  all  night  as 
far  as  she  knew  ?  "  This  wsis  ob- 
jected to,  the  objection  overruled 
and  witness  answered,  *' she  did.' 
Ileldy  that  the  evidence  was  prop- 
erly received  to  contradict  and 
discredit  the  defendant's  witness; 
and  that  tlie  evidence  went  no 
further  than  her  examination  fair- 
ly justified.  Id. 

9.  Upon  the  trial  of  an  indictment 
for  forgery  in  signing  fictitious 
names,  as  maker  and  indorser  of 
a  note,  and  procuring  the  discount 
of  the  same  as  a  genuine  note, 
H.,  a  witness  for  the  prosecution, 
after  he  had  testified  that  he  in- 
dorsed the  note,  in  reliance  upon 
representations  on  the  part  of  the 
defendant  that  the  maker  and  in- 


dorser were  responsible  farmers 
I     living  in  a  locality  specified  by 
I      defendant,  was  permitted  to  tes- 
tify to  what  he  did  in  searcbine 
!     for  the  maker  and  indorser,  and 
the  result  thereof;  also,  that  heex- 
!      amined  the  assessment-roll  of  the 
I      town  and  found  no  such  names 
thereon.     Held,  no  error.     PeopU 
V.  Jones.  523^ 

10.  Upon  cross-examination  of  the 
cashier  of  the  bank  where  defend- 
ant had  the  note  discounted,  ques- 
tions were  asked  as  to  the  dealing.-i 
between  defendant  and  H.,  and  as 
to  how  many  notes  indorsed  bv  H. 
for  defendant  had  been  paid  b}* 
him  or  by  H.  Thereafter  H.  was 
asked,  as  a  witness  for  the  prose- 
cution, how  much  money  he  had 
had  to  pay  for  defendant.  The 
court  overruled  an  objection 
thereto  on  the  ground  that  de- 
fendant's counsel  had  gone  into 
the  subject  on  the  cross-examina- 
tion of  the  cashier.  Held,  no  er- 
ror. ,  Id. 

11.  Where  a  charter-party  is  not 
under  seal  it  is  competent  to 
prove,  by  evidence  aliunde^  that 
the  charterei-s  named  therein,  and 
who  executed  it,  did  so  not  only 
for  themselves  but  also  for  others 
who  were  jointly  interested  with 
them  as  urincipals,  and  an  action 
is  maintainable  thereon  against 
all  the  parties  so  interested. 
Woodhouse  v.  Duncan.  527 

12.  A  policy  of  insurance,  executed 
by  defendant  to  plaiutiflf,  recited 
that  E.  &  Co..  *'  by  virtue  of  an 
agreement  with  the  assured,  are 
bound  to  paj'  to  them  royalties 
for  the  privilege  of  using  their 
patents,  which  royalties  are  guar- 
anteed   to    amount    to    |250   a 

I  month."  It  was  covenanted  in 
and  by  the  policy  that,  in  case 

I      the  premises  occupied  by  E.  &  Co. 

!  should  be  damaged  by  fire,  "so 
as  to  cause  a  diminution  of  said 
royalties,"  defendant  would  pay 
''the  amount  of  such  diminution, 
during  the  restoration  of  said 
premises  to  their  producing  capa- 
city immediately  preceding  said 
fire."  In  an  action  upon  the 
policy,  field,  that  it  was  competent 
to  give  in  evidence  the  contract 
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between  plaintiff  and  £.  &  Co. 
N.  F.  Oa  Go.  V.  Ciiizen^  Im.  Go. 

635 

18.  A  deed  described  the  premises 
conveyed  as  **  known  by  being 
lot  No.  3    ♦    *    *    lying  south- 
erly or  south-easterly  of  Fish  Lake 
*     ♦     ♦     commonly  called   the 
Fish  Lake  lot,  supposed  to  contain 
sixty-seven  acres  of  land."    Lot  8 
contains  about  six  hundred  acres, 
all  of  which,  except  about  sixty 
seven  acres  lying  south  of    the 
lake  and  about  seven  acres  north 
of  it,  are  covered  by  the  lake. 
In  an  action  of  trespass,  wherein 
the  locuH  in  quo  was  the  seven 
acres,    defendant    claimed    title 
under  the  deed.     Plaintiff  offered 
to  prove  that  the  land  south  of  | 
the  lake  was  known  by  common  , 
repute  as  the    •*  Fish  Lake  lot." 
This  was  objected  to  and   ejected.  ; 
Ildd,  that  if  there  was  any  doabt  j 
on  the  proof,  as  it  stood,  as  to  the 
intention  of  the  parties  the  rejec- 
tion of  this  evidence  was  error. 
Ca»e  V.  Dexter.  548 

14.  In  an  action  against  a  Connecti- 
cut railroad  coipo .ation  for  negli- 
gence, plaintiff  was  permitted,  on 
the  trial,  against  defendant's  ex-  | 
ception,  to  read  in  evidence  por- 
tions of  the  statutes  of  that  State  j 
relating  to  the  runnin*^  of  raih-oad 
trains,  and  the  court^  refused  to 
charge  the  jury  that  they  were 
not  to  be  influenced  by  said  pro- 
visions. Heldy  no  error.  Archer 
v.  K  r.,  N.  H.  db  K  R.  11  Go. 

589 

15.  Plaintiff  offered  in  evidence  a 
photograph  representing,  as  he 
claimed,  the  locu$  in  quo  of  the 
accident,  and  testified  that  it  rep- 
resented fairly  the  locality.  On 
cross-examination  he  testified  that 
he  did  not  take  it  and  did  not 
know '  from  what  point  it  was 
taken.  The  reception  of  the  pho- 
tograph was  objected  to  generally 
and  objection  overruled.  Held, 
no  error;  that  the  photograph,  if 
a  fair  representation,  was  admis- 
sible the  same  as  a  map  or  other 
diagram.  ■*^- 


EXECUTOR  AND  ADMINIS- 
TRATOR. 


1.  An  action  bv  an  executor  upon  a 
claim,  alleged  to  be  due  the  estate, 
arising  out  of  transactions  be- 
tween the  testator  and  another, 
must  be  brought  by  the  executor 
as  such;  it  is  not  maintainable  by 
him  in  his  individual  capacity. 
Hone  V.  De  Peyster.  645 

2.  In  such  an  action  the  executor, 
unless  mismanagement  or  bad 
faith  is  shown,  is  not  chargeable 
individuallv  with  costs.  (Code  of 
Civil  Pro.  I  240.)  Id. 

8.  The  rule  is  not  changed  by  the 
fact  that  the  executor  is  bene- 
ficially interested  in  the  estate  as 
residuary  legatee.  Id. 

4.  It  is  the  duty  of  the  court,  in  an 
action  brought  hy  tn  executor  as 
such,  to  determme  the  question 
as  to  his  individual  liabiliiy  for 
costs,  in  case  he  is  defeated;  and 
where  he  is  by  the  judgment 
charged  with  costs  in  a  representa- 
tive capacity  alone,  this  impliedly 
determines  that  he  is  not  liable 
individually;  the  decision  is  final 
and  conclusive  unless  it  is  subse- 
quently reversed  or  set  aside  by  a 
direct  proceeding  for  that  pur- 
pose. Id, 

1  5.  He  may  not,  therefore,  be  charged 

!      with    such    costs  in  a  collateral 

proceeding.  Id. 

6.  A  bond  of  indemnity  given  by  an 
administrator  to  the  sureties  on 
his  bond  was  conditioned  to  save 
the  obligees  "from  any  loss  or 
error  which  might  arise  from  or 
be  caused  bv  said  administration." 
The  administrator  settled  his  ac- 
counts and  was  discharged.   Held, 
that  the  bond  did  not  cover  ex- 
I     penses  incurred  by  the  obligees  in 
!     an  effort  to  be  discharged  as  surc- 
I     ties,  or  in  an  effort,  on  their  part 
to  compel   the  administrator   to 
1     account.     Boyle  v.  Boyle.         654 


FACTOR. 

1.  "Where  a  commercial  correspon- 
dent advances  his  own  money  or 
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credit  for  the  purchase  of  prop- ' 
erty  and  takes  the  bill  of  lading 
in  his  own  name,  looking  to  the  \ 
property   as   the  means  of  reim- ; 
bm-sement,  he  becomes  the  owner  | 
instead    of    a    pledgee,    and    so  | 
remains  until   the  mover  in  the 
transaction    pays    the    purchase- 
price,  and  his  relation  to  the  latter 
is  that  of  an  owner  under  a  con- 
tract to  sell  and  deliver  when  the 
purchase-price  is  paid.    Moors  v. 
Kidder.  82 

2.  The  factors'  act  (Chap.  179,  Laws 
of  1830).  was  designed  to  protect 
persons  dealing  in  good  faith  with 
the  apparent  owner  of  property; 
it  does  not  apply  where  protec- 
tion would  secure  to  a  wrong- 
doer the  fruits  of  a  fraud.  Dor- 
ranee  v.  Dean.  203 

8.  In  an  action  for  the  conversion  of 
a  quantity  of  corn  it  appeared  that 
plaintiff,  who  was  the  owner,  con- 
signed the  corn  to  I^.  &  Co.,  com- 
mission merchants,  for  sivle.  The 
latter  delivered  it  to  defendants, 
who  advanced  money  on  account 
of  it.  The  court  after  charging 
that  defendants  could  keep  the 
corn  as  securitj^-  for  the  money 
advanced,  provided  they  did  not 
at  the  time  know  that  plaintiff 
was  the  owner,  charged  that  if, 
on  the  other  hand,  they  knew  that 
L.  &  Co.  were  using  plaintiff's 
property  to  raise  money  for  them- 
selves, the\'  could  not  hold  it,  but 
stood  in  L.  &  Co.'s  place,  field, 
no  error.  Id. 


FEES. 


1.   Where  an  attorney  is  employed, 
without  agreement  as  to  compen-  | 
sation.  to  bring  a  great  number  of  ;  i 
actions,  alike  in  their  nature,  in-  ' 
volving  no  complicated  questions  i 
of  law  and  only  the  most  simple  i 
questions  of  fact;  which  actions  j 
are  disposed  of  by  obtaining  judg-  j 
ments    by   default  or    otherwise !  6. 
without  contests,  there  is  no  rule 
of  law   which  makes,  as  against 
his  client,  the  taxable  costs  the 
measure  of  compensation  to  which 
he  is  entitled  for  his  services.    He 
is  simply  entitled  to  what  it  can 


be  shown  the  services  are  reason- 
ably worth  under  the  circum- 
stances.   Starin  v.  Mayar,  etc.    8*2 

.  It  seems  that  since  the  passage  of 
the  Code,  there  is  no  rule  of  law 
which  in  any  case  makes  the  com- 
pensation of  the  attorney  necessa 
rily  co-extensive  with  the  taxable 
costs,  in  the  absence  of  an  agree- 
ment. Id. 


FERRIES. 

1.  Any  person  who  invades  the 
rights  of  the  owner  of  a  ferry 
franchise  bv  running  a  ferry  him- 
self, is  liable  for  any  damages  he 
thus  causes  the  owner  and  maj-  be 
restrained  by  the  court.  Mayor, 
etc.  V.  btariil.  1 

2.  It  seems,  hower,  the  courts  will 
not  restrain  the  operation  of  a 
ferry  which  is  demanded  by  the 
public  convenience  simply  because 
the  franchise  belongs  to' another, 
who  neglects  or  refuses  to  use  it. 

^  U 

3.  A  ferry  is  the  continuati<m  of  a 
highway  from  one  side  of  the 
water  over  which  it  passes  to  the 
other,  and  is  for  the  transporta- 
tion of  passengers  or  of  travelers 
witii  their  teams  and  vehicles  and 
such  other  property  as  they  carry 
or  have  with  them'  Id 

4.  A  ferry  franchise  does  not  include 
the  carrying  of  freight  and  mer- 
chandise without  the  presence  of 
the  owners;  this  is  the  basiness  of 
a  common  carrier  and  may  be 
done  without  interference  with 
such  franchise.  /^ 

.  A  ferry  franchise  is  property,  and 
the  sovereign  power  may  make  an 
irrevocable  perpetual  grant  of  it. 
the  same  as  of  any  other  propertv. 

Id. 

By  the  Montgomerie  charter  the 
city  of  New  York  received,  not 
simply  the  political  right  to  estab- 
lish and  regulate  ferries,  but  the 
property  in  the  ferry  franchises 
from  the  '*  Island  Manhattan's  to 
any    of  the    opposite   shores  all 
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around  the  same  island."  The 
•words  •'  opposite  shores  "  were  not ' 
intended  to  limit  the  right  gi*anted 
to  ferries  from  some  point  in  the  , 
cit}'  to  a  point  diametrically  oppo- 
site, but  the  purpose  was  to  secure 
to  the  city  all  the  ferry  franchises 
to  and  from  it.  Id. 

7.  Accordingly  lield,  that  the  grant , 
included  the  ferry  franchises  and  i 
the  exclusive  right  to  control  and 
receive  the  revenues  of  all  ferries  ] 
between  the  city  and  Staten  Island.  I 

/(/. 
I 

6.  The  rule  requiring  all  gratuitous  | 
grants  by  the  sovereigns  of  exclu- 
sive privileges  and  franchises  to  \ 
])e  construed  strictly,  and  that  any  j 
ambiguity  therein  must   operate  | 
against  the  grantee,  is  not  in  its 
strictness  fully  applicable  to  the  { 
grant  of  a  ferry  franchise.     Such 
a  grant  is  never  without  a  consid-  i 
oration,   as  it  imposes   upon  the  ' 
grantee  the   obligation  of  main-  | 
taining  a  ferry,  with  suitable  ac- 
commodations,  for    the    conven- 
ience of  the  public.  /(/. 

9  The  rule  also  does  not  apply  to 
the  grants  under  said  charier,  as 
by  the  terms  of  the  charter  itself 
it  is  in  all  things  to  *'  be  construed 
*  ♦  *  benignly  and  in  favor  of 
and  for  the  most  and  greatest 
advantage,  profit  and  benefit"  of 
the  city.  Id. 

10.  The  omfssion  of  the  city  to 
assert  its  rights  under  the  charter, 
or  passive  submission  to  the  inva- 
sion thereof,  held  to  have  but  little 
bearing  in  the  construction  of  the 
grant;  but  that  the  acts  of  the  city 
in  asserting  and  exercising  its 
rights  from  time  to  time,  claiming 
the  exclusive  franchise,  conclu- 
sively showed  its  understanding 
of  its  rights  under  the   charter. 

Id. 


the  city,  and  before  they  could 
lawfully  operate  their  ferries  they 
were  bound  to  acquire  the  right 
from  the  city.  Id. 

12.  Also,  7iM,  that  where  lessees 
from  the  city  were  engaged  in 
operating  ferries  between  the  city 
and  Staten  Island,  it  was  no  de- 
fense in  an  action  against  one 
operating  such  a  ferry  in  violation 
of  the  rights  of  the  city,  that  it 
had  not  lawfully  established  a 
ferry  to  said  island  or  executed  a 
legal  lease;  that  a  mere  wron^ 
doer  was  not  in  a  position  to  assail 
the  action  of  the  city,  and  could 
not  appropriate  its  franchises 
because  it  had  not  in  the  manage- 
ment of  them  observed  the  pro- 
visions of  its  charter;  and  that  it 
was  sulticient  to  authorize  a  judg- 
ment restraining  such  an  invasion 
of  its  rights  for  the  city  to  show 
that  ferries,  adequate  for  the 
l)ul)lic  convenience,  were  in  fact 
established  and  operated;  and  so 
that  its  duties  to  the  public  as 
owner  of  the  franchises  had  been 
discharged.  Id. 

13.  Also,  held,  the  fact  that  the  de- 
fendant in  such  an  action  had  a 
coasting  license  did  not  give  it 
authority  to  invade  the  ferry 
franchises  of  the  city.  Id. 

14.  Also,  held,  that  persons  who  had 
merely  chartered  steamboats  to 
the  company  operating  the  unlaw- 
ful ferry,  to  be  used  in  the  busi- 
ness, did  not  violate  the  rights  of 
the  city  and  were  not  proper 
parties  to  the  action.  Id. 

15.  Also,  hekl,  that  others  who  were 
mere  servants  or  agents  of  said 
company,  while  they  might  in  the 
discretion  of  the  court  be  joined 
as  defendants,  were  not  necessary 
parties,  and  that  this  court  could 
not  review  a  dismissal  of  the  com- 
plaint as  to  them.  Id. 


l\.  It  seem^  that  the  various  statutes 
creating  corporations  to  operate 
ferries  between  the  citv  and  Staten 
Island  (Chap.  182,  Laws  of  1839; 
chap.  863,  Laws  of  184o;  chap.  | 
2o7.  Laws  of  1818),  give  no  right  , 
to  the  corporations  so  organized 
to  interfere  with  the  franchises  of 

S1CKKL8 — Vol.  XLI.       92 


16.  A  ferry  may  be  established  and 
operated  over  intervening  waters 
w^here  they  are  not  so  wide  but 
that  the}'*  can  be  traversed  at 
regular  and  brief  intervals  by  boats 
adapted  to  a  ferry  business. 
Mayor,  etc.,  v.  N.  J.  Stmbt.  Nav. 
Co,  28 
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17.  There  is  notliing  in  the  nature  i 
of  a  ferry  busiuesji  which  requires  i 
that  a  ferrv  shall  be  operated  from 
but  one  place  on  one  shore  to  a 
Ringle  place   upon    the    opposite  ' 
shore.  Id.  ' 

18.  Under  the  grant  to  the  city  of 
New  York  of  ferry  franchises  by 
the  Montgomerie  charter,  the  city 
lias  authority  to  establish  a  ferry 
to  run  from  one  place  in  the  citv 
to  several  places  on  Staten  Island. 

Id. 

19.  The  city,  however,  in  the  dis-  | 
charge  of  its  duty  as  the  owner  of 
said  franchises,  is  not  bound  to  i 
have  more  than  one  terminus  for  I 
its  Statin  Island  ferries  in  this 
city,  urJ  jss  it  is  made  to  appear  I 
that  more  than  one  is  needed  | 
for  the  accommodation  of  the  | 
public.  Id.  I 


20.  Ill  an  action  to  restrain  defend- 
ant, the  N.  J.  8.  T.  (;o.,  from  in- 
frin^^ing  upon  the  ferry  franchises 
belonging  to  the  said  city  between    2. 
it  aiid  Staten  Island,  it*  appeared 
that   defendant  was  enga":ed   in  i 
carrying  passengers  to  and  from  I 
the    city,    its  boats  stopping    in  i 
going  and    returning    at    several  I 
places    on  Staten  Island   and   at 
two  places  in   New   Jersey,    the 
round   trip   being  about  twenty-  i 
four  miles.     Held,  that  the  busi-  | 
ness  of  defendant  did  not  lose  its  , 
character  as  a  ferry  business  be-  |  3. 
cause  its  boats  stopped  on  the  New 
Jersey   shore;    thai  while   in  the  , 
carriage  of  passengers  fi'om   one  | 
place  on  the  New  .Icrsey  shore  or 
the  Staten  Island  shore  To  another 
on  the  same  shore,  it  was  simply  ; 
doing  the  business  of  a  common  ' 
carrier,  as  its  boats  did  not  pass  , 
over  intervening  waters;  it  was  en-  i 
gaged  in  a  ferry  business  between 
every  point  at    which   its   boats  , 
touciied  for  passengers   and   the  \ 
city;  that  so  far  as  it  was  thus 
operating  a  ferry  between  the  city  I 
and  Staten  Island  it  was  unlaw- 
full}'    infringing  upon  the   ferr}'    4. 
franchises  of  the  city;  and  that  a 
judgment  restraining  such  unlaw- 
ful acts  was  proper.  Id. 

21.  Also,   held,   the    fact    that    the 
terminus  of  defendant's  ferry  in  '  5. 


the  citjr  was  at  a  private  pier* 
seven-eighths  of  a  mile  distant 
from  the  ferry  terminus  estab- 
lished by  the  city,  did  not  affect 
the  character  of  defendant's  acts 
as  an  unlawful  intrusion  upon  the 
rights  of  the  city.  Id. 


FIRE  DEPARTMENT. 

.  Under  the  provision  of  the  char- 
ter of  the  citv  of  Urooklyn  of  1873 
(g§  !),  14,  tiL  18,  chap  808.  Laws 
of  1873),  as  amended  b}*  the  act 
of  1874  (§  20,  chap.  689,  Laws  of 
1874),  specifying-  the  cause>  for 
which  members  of  the  Depart- 
ment of  Fire  and  Buddings  in  the 
city  of  Brooklyn  may  be  dismissed, 
before  there  can  be  anj-  convic- 
tion and  removal,  the'  memljer 
proceeded  against  is  entitled  to 
notice  of  the  charge  against  him, 
a  hearing  and  trial,  l^eojtie  ex  rel. 
v.  Cotnrn  Dept.  F  and  Rldfjs.    64 

Where,  therefore,  it  appeared  by 
the  atlidavi;,  writ  and  return 
herein,  that  the  relator  was,  with- 
out trial  or  hearing,  dismissed  by 
the  commissioners  of  said  depart- 
ment from  the  position  of  detailed 
li reman  and  member  of  the  depart- 
ment. Held,  that  the  proceedings 
of  the  commissioners  were  erron- 
eous and  void.  Id. 

The  provision  of  general  orders 
No.  \'6  of  the  Board  of  Commis- 
sioners of  the  Fire  department  of 
the  cit}'  of  New  York,  series  of 
1881  (par.  5,  §  3),  which  provide* 
that  every  oflicer  and  member  of 
the  uniformed  force  of  the  de- 
partment shall  "  be  responsible 
for  any  want  of  judgment,  skill 
*  *  *  which  may  cause  unneces- 
sary loss  of  life,  limb  or  prop- 
erty," refers  to  a  loss  which  has 
actually  resulted,  not  to  one  which 
might  have  happened.  People  ex 
rel.  V.  IM.  Fire  Com'rs,  257 

Where,  therefore,  no  actual  loss 
has  been  occasioned  by  an  act  of 
a  member  of  the  force  complained 
of,  he  cannot  he  held  responsiUIe 
under  said  provision.  Id. 

The  jurisdiction  of  the  fire  de- 
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partment  of  the  city  of  New  York 
over  the  construction  of  buildings 
and  other  structures  on  the 
wharves  and  piers  in  the  city,  in- 
cludes structures  on  the  wharves 
and  piers  owned  by  the  citjr  as 
well  as  those  owned  by  private 
individuals.  (Peckham,  J.,  dis- 
senting.) Fire  Dept  v.  AUas  ti. 
S.  Co,  566 

6.  The  history  of  legislation  in  rela- 
tion to  buildings  and  the  preven- 
tion of  fires  in  said  city,  given.  Id. 

7.  Whether  the  fire  department  acts 
independently  as  a  distinct  entity, 
with  corporate  powers,  or  as  an 
agency  of  the  city,  it  is  not  es 
topped  from  claiming  against  a 
lessee  of  one  of  the  city  wharves 
obedience  to  the  building  laws, 
and  all  orders  and  regulations  law- 
fully made,  in  pursuance  thereof, 
by  the  fact  that  the  lease  contains 
provisions  in  contravention  of 
those  laws  and  orders.  Id. 

8  Accordingly  hM,  in  an  action 
against  a  lessee  of  a  pier  belong- 
ing to  the  city,  to  recover  the  pen- 
alty imposed  by  the  act  of  1871 
(§  82,  chap.  025,  Laws  of  1871), 
because  of  a  violation  of  the  re- 
quirements of  a  permit  granted 
by  the  board  of  examiners  for  the 
erection  of  a  structure  on  said 
pier,  that  plaintiff  was  not  es- 
topped by  a  provision  in  the  lease 
authorizing  the  structure  to  be 
erected  in  a  manner  different  from 
said  requirements.  Id. 


FORECLOSURE. 

1.  The  real  owner  of  mortgaged 
premises  does  not  forfeit  his  ri^ht 
to  be  made  a  party  to  an  action 
to  foreclose  the  mortgage  by  an 
omission  to  record  his  deed;  and, 
provided  he  make  application  in 
due  time,  it  is  the  dutj'of  the  court 
to  direct  him  to  be  brought  in. 
(Code  of  Civil  Pro.  §  452.)  Johtis- 
ton  V.  Donvan.  269 

2.  In  an  action  to  foreclose  two  rail- 
road mortgages,  V. ,  one  of  the  de- 
fendants answered,  setting  up  a 
title  to  certain  of  the  rolling  stock 


under  a  levy  and  sale  on  execution 
against  the  railroad  corporation; 
he  claiming  that,  as  against  him, 
the  mortgages  were  void  as  to  per- 
sonalty, &cause  not  filed  as  chattel 
mortgages.  An  interlocutory  judg- 
ment was  rendered  in  February, 
1857,  adjudging  that  the  mort- 
gaged property,  other  than  that 
claimed  by  V. ,  be  sold,  and  refer- 
ring the  issues  presented  by  his 
answer.  Upon  sale  made  in  Sep- 
tember, 1857,  under  the  said  judg- 
ment, the  property  was  bid  off  by 
H  committee  representing  the  first 
mortgage  bondholders ;  but  a  small 
amount,  if  any,  of  the  sum  bid  was 
paid  down.  In  March,  1858,  upon 
petition  of  the  receiver  appointed 
in  the  action  and  on  affidavit  of 
the  plaintiffs'  attorney,  an  order 
was  granted  which  authorized  the 
receiver  to  expend  a  sum  not  ex- 
ceeding $37,500  in  the  purchase 
of  necessary  rolling  stock  for  the 
road,  on  a  credit,  provided  the 
purchase  should  be  approved  by 
plaintiffs  or  their  attorney,  and 
directing  that  sufficient  of  the 
purchase-money  of  the  mortgaged 
premises  be  applied  to  pay  the  sum 
the  receiver  might  contract  to  pay 
for  the  said  rolling  stock;  which 
sum  the  order  declared  was  there- 
by made  "  a  first  lieu  on  the  said 
mortgaged  property  and  all  pro- 
ceeds tliereof  which  may  come 
into  "  the  court.  In  August,  1858, 
the  receiver  entered  into  a  con- 
tract with  v.,  which  was  ap- 
proved by  plaintiffs*  attorneys,  by 
which  V.  released  to  the  receiver 
the  said  rolling  stock,  and  it  was 
agreed  that,  in  case  it  should  be 
finally  determined  that  said  prop- 
erty belonged  "absolutely  and 
beneficially"  to  V..  he  should  be 
paid  $18,000  for  the  release,  and 
that  the  same  should  be  a  first  lien 
upon  the  mortgaged  properly. 
The  receiver  continued  in  posses- 
sion of  the  mortgaged  property 
operating  the  road,  apparently  in 
the  interest  of  the  purchasers,  and 
using  the  property  purchased  of 
V.  until  18iJ8.  In  August  of  that 
year  the  sale  under  the  interlocu- 
tory judgment  was  completed  by 
a  conveyance  to  the  purchasers, 
in  which  the  property  claimed  by 
V.  was  except<jd,  but  the  receiver 
executed  a  transfer  of  his  title  and 
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interest  and  turned  over  said  prop- 
erty to  a  new  corporation  organ- 
ized by  the  purchasers  to  take  the 
title  and  to  operate  the  road;  and 
it  was  thereafter  used  on  the  road. 
The  consideration  for  the  con- 
veyance was  paid  ahnost  wholly 
by  the  surrender  of  bonds.  The 
olaim  of  V. ,  was  by  the  final  judg- 
ment in  the  foreclosure  suit,  de- 
termined in  his  favor,  subject  to 
the  right  of  redemption,  if  any  ex- 
isted. In  an  action  by  V.  to  en- 
force an  alleged  lien  upon  the  road 
given  by  the  agreement  with  the 
receiver  of  August,  ISoS,  Jield, 
that  the  order  of  March,  18j8, 
was  valid  and  binding  upon  the 
parties  to  the  foreclosure  suit 
and  upon  the  bondholders,  the  pur- 
chasers on  the  foreclosure  sale; 
as,  when  it  was  made,  title  Imd 
not  passed  under  said  sale;  that 
said  purchasers  by  their  conduct 
and  delay  acquiesced  in  the 
operation  and  management  of  the 
road  by  the  receiver  in  the  usual 
way;  that  the  Hen  authorized  by 
said  order  was  not  simply  upon 
the  proceeds  of  the  sale,  but  upon 
the  corpus  of  tlie  property,  and,  as 
there  were  no  such  proceeds  to 
which  the  lien  could  attach  or  be 
transferred,  it  remained  attached 
to  the  property  and  followed  it 
into  the  hands  of  the  purchasers 
and  all  subsequent  assignees 
chargeable  with  notice  thereof; 
that  the  agreement  with  V.  was 
authorized  by  said  order;  that  the 
determination  referred  to  therein 
was  of  the  issue  raised  in  the  fore- 
closure suit,  and  its  decision  in 
his  favor  entitled  him  to  payment 
of  the  stipulated  price  and  to  a 
lien  therefor  on  the  mortgaged 
property.     VUas  v.  Page.  439 

S.  The  order  of   March,  1858,  was 
duly  made  at  Special  Term,  with  I 
a  direction  that  it  be  entered  by  ' 
the  clerk.     It  was  duly  filed   in 
the  proper  clerk's  office  and  the 
date  of  filing  indorsed  thereon  by 
the  clerk,  but,  through  mistake 
on  his  part,  it  was  not  transcribed 
on   the   records.     Held,    that   the  1 
order    became    eilective    as    an 
authority  to  the  receiver  upon  its  | 
being  filed,  and  the  authority  was  , 
not  affected   by  the  omission  of  I 
tlie  clerk  to  enter  it.  Id  I 


4.  A  court  of  equity,  having  pos- 
session in  a  foreclosure  suit  of  the 
property  of  a  railroad  company, 
has  jurisdiction  to  authorize  the 
creation  of  debts  for  rolling  stock 
and  other  purposes,  when,  in  its 
opinion,  it  is  necessary  so  to  do  to 
secure  the  continued  and  success- 
ful operation  of  the  road,  and  to 
charffe  the  debts  so  created  as  a 
first  lien  on  the  mortgaged  prop- 
erty. Id. 

5.  The  court  is  not  divested  of  its 
power  and  duty  of  managing  the 
property  by  reason  of  a  sale  which 
the  purchasers  delay  or  neglect 
for  many  years  to  complete.     Id. 

See  Mortgage 


FOREIGN  LAW. 

In  an  action  against  a  Connecticut 
railroad  coi*poration  for  negli- 
gence, plaintiff  waapeimitted  on 
the  trial,  against  defendant's  ex- 
ception, to  read  in  evidence  por- 
tions of  the  statutes  of  that  State 
relating  to  the  running  of  railroad 
trains,  and  the  court  refused  to 
charge  the  jury  that  they  were 
not  to  be  influenced  by  said  pro- 
visions.    Held,  no  error.     Archer 

V.  jv:  r.,  N.  iL  &  n.  k  r.  co. 

589 


FORGERY. 

Defendant  was  mdicted  for  forgery, 
charged  as  a  second  offense,  in 
uttering  a  forged  draft.  An  ac- 
complice who  procured  the  money 
on  the  draft  from  a  bank  in  the 
city  of  R..  testified  on  the  trial  to 
the  commission  of  the  crime.  It 
appeared  by  other  evidence  that 
defendant  had  been  previously 
convicted  of  the  crime  of  forgery, 
sentenced  and  served  a  term  in 
Stat43's  prison;  that  he  and  the 
accomplice  were  acquaintances 
and  associates  in  the  city  of  New 
York;  that  he  was  in  R.  and  at 
C,  a  place  near  R.,  some  days 
prior  to  the  commission  of  the 
crime  and  registered  at  three 
hotels  under  an  assumed  name; 
that  the  accomplice  was  with  de- 
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fendant  at  C.  and  was  introduced 
by  him  to  a  third  person.  The 
president  of  the  bank  testified  that 
he  thought  he  had  seen  defendant 
in  the  bank.  Defendant  gave  no 
explanation  of  his  presence  at  R 
and  after  his  arrest  declared  that 
he  did  not  know  and  had  never 
seen  the  accomplice.  Upon  being 
arrested  in  New  Vork  he  asked 
the  detective  if  any  one  had  been 
arrested  in  R,  and  upon  being 
asked  "why"  he  said  "there 
must  be  somebody  who  had  done 
some  talking,'*  and  while  denyinsr 
that  he  committed  the  crime,  said 
he  knew  who  did  it.  Held^  that 
there  was  sufficient  corroboration 
to  sustain  a  conviction.  People 
V.  EUiott.  288 


FORMER  ADJUDICATION. 

1.  In  an  action  against  an  indorser 
of  certain  promissory  notes  it  ap- 
peared that  plaintiff  duly  obtained 
judgment  against  the  makers  on 
default.  After  personal  service 
of  process  executions  were  issued 
and  levied  on  a  stock  of  goods. 
Thereafter  proceedings  in  bank- 
ruptcy were  commenced  against 
the  judgment  debtors,  and  upon 
apphcation  of  the  petitioning  cred- 
itors, the  attorney  for  the  plaintiff 
consenting,  an  order  was  made  by 
the  bankruptcy  court  appointing 
the  sheriff  special  receiver  of  the 
bankrupt's  estate,  and  directing 
him  to  sell  the  property  levied  on 
and  deposit  the  proceeds  subject 
to  the  further  oitler  of  the  court. 
The  order  also  provided  that  the 
lien  of  the  iudgment  creditors,  if 
any,  should  "follow  and  attach 
to  the  moneys  arising  from  the 
sale. "  In  an  action  subsequently 
brought  by  the  assignee  in  bank- 
ruptcy it  was  acljudged  that 
plaintiff's  judgments  were  void  as 
against  the  assignee,  and  that  the 
latter  was  entitled  to  the  proceeds 
of  sale  of  the  goods,  not  because 
of  any  actual  fraud  on  the  part  of 
plaintiff,  but  on  the  ground  of 
constructive  fraud,  growing  out 
of  the  fact  that  its  attorney  had 
notice  of  the  insolvency  when  he 
commenced  the  actions  against 
the  bankrupts,  and  designed  to  1 


obtain  a  preference.  Held^  that 
the  obtaining  of  the  judgments 
and  the  levy  upon  the  property  of 
the  bankrupts  was  such  a  trans- 
fer of  property  as  brought  the 
case  within  said  provision,  but 
that  plaintiff  was  not  debarred 
from  proving  its  debt,  and  that, 
therefore,  its  action  did  not  preju- 
dice or  interfere  with  defendant's 
rights  as  indorser  and  so  consti- 
tuted no  defense.  Also,  Md,  that 
the  decision  of  the  bankruptcy 
court  that  no  lien  was  acquired  by 
the  levy  as  against  the  assignee 
was  conclusive,  and  the  question 
was  not  open  for  contestation  by 
the  defendant.  Jefferson  Co.  Nat, 
Bk,  v.  StreeUr.  186^ 

2.  In  an  action  upon  a  charter-party 
it  appeared  that  it  was  executed 
by  defendants,  D.  &  P. ,  on  behalf 
of  themselves  and  the  other  de- 
fendants, who  were  jointly  inter- 
ested with  them  as  charterers. 
The  answer  set  up,  as  a  counter- 
claim, damages  alleged  to  have 
resulted  from  a  breach  of  an  agree- 
ment in  the  charter-party  on  the 
part  of  plaintiffs  On  the  trial 
plaintiffs  gave  in  evidence  the 
judgment  record  in  a  suit  in 
admiralty  brought  by  D.  &  P. 
against  the  vessel  and  its  owners 
to  recover  damages  for  the  same 
alleged  breach  of  contract.  The 
record  showed  the  libel  was  dis« 
missed  on  the  ground  that  the 
owners  "had  kept  and  performed 
all  the  covenants  and  undertak- 
ings in  the  said  charter-parly  con- 
tained on  their  part."  Held,  that 
the  said  judgment  was  conclusive, 
not  only  agamst  D.  i&  P. ,  but  upon 
those  whom  they  represented  and 
who  were  in  privity  with  them,, 
although  they  were  not  made  par- 
ties.    Woodhouse  V.  Duncan.     527 

3.  It  is  the  duty  of  the  court,  in  an 
action  brought  by  an  executor  as 
such,  to  determine  the  question 
as  to  his  individual  liability  for 
costs,  in  case  he  is  defeated;  and 
where  he  is  by  the  judgment 
charged  with  costs  in  a  repre- 
sentative capacity  alone,  this  im- 
pliedly determines  that  he  is  not 
liable  individually;  the  decision 
is  final  and  conclusive  unless  it  is 
subsequently  reversed  or  set  aside 
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by  a  direct  proceeding  for  that 
purpose..    Uotic  V.  De  Peyster,    045 

4.  He  may  not,  therefore,  be  charged 
with  such  costs  in  a  collateral  pro- 
ceeding. Id. 

Wfi£n  order  making  receiver's 

certificates  liens  prior  to  mortgage  not 
Ending  on  mortgagee. 

See  Raht  v.  AttriU.  423 


FORMER  SUIT  PENDING. 

This  action  was  for  the  conversion 
of  a  promissory  note;  the  answer 
alleged  a  former  suit  pending.  It 
appeiucd  that  in  March,  1882, 
plaindif  commenced  an  action  on 
contract  against  defendant  to  re- 
cover the  proceeds  of  said  note, 
and  of  another,  both  of  which 
were  delivered  to  defendant  to 
sell  and  were  unaccounted  for  by 
him,  which  action  was  instituted 
in  reliance  upon  defendant's 
representation  that  the  notes  had 
been  sold.  Judgment  was  entered 
in  that  action  by  default  in  April, 

1882,  for  the  amount  of  both  notes, 
and  on  examination  of  defendant 
in  supplementary  proceedings 
thereon,  in  May,  1882,  it  appeared 
that  he  had  the  note  in  suit  here 
in  his  possession  when  the  former 
action  was  commenced.  Said 
judgment  was  vacated  on  plaint- 
iff's motion,  and  an  order  pro- 
cured for  a  commission  and  a 
reference  to  examine  defendant, 
after  which,  in  October,  188i, 
this  action  was  brought.    In  May, 

1883,  after  notice  of  trial  had  been 
served  and  eight  days  before 
trial,  the  complaint  in  the  first 
action  was  amended  so  as  to  limit 
it  to  the  other  note.  Ueldy  that 
after  discovery  of  the  falsehood 
of  defendant,  plaintiff  was  bound 
promptly  to  elect  between  the 
then  existing  action,  and  a  remedy 
by  action  ex  delicto;  that  the  elec- 
tion came  too  late,  and  the  plea 
was  good.    Bowker  F.  Co.  v.  Cox. 

555 

FRANCHISE. 

1.  A  ferry  franchise  does  not  include 
the  carrying  of  freight  and  mer- 
chandlso  without  the  presence  of 


the  owners;  this  is  the  business  of 
a  common  carrier  and  may  be 
done  without  interference  with 
such  franchise.  Mayor,  etc.^  v. 
Starin.  I 

2.  A  ferry  franchise  is  property,  and 
the  sovereign  power  may  make  an 
irrevocable  perpetual  grant  of  it, 
the  same  as  of  any  other  property. 

8.  By  the  Montgomerie  charter  the 
city  of  New  York  received,  not 
simply  the  political  ri^ht  to  estab- 
lish and  regulate  ferries,  but  the 
pioperty  in  the  ferry  franchises 
from  the  "  Island  Manhattan's  to 
any  of  the  opposite  shores  all 
around  the  same  island."  The 
words  * '  opposite  shores  "  w^ere  not 
intended  to  limit  the  right  granted 
to  ferries  from  some  point  in  the 
city  to  a  point  diametrically  oppo- 
site, but  the  purpose  was  to  secure 
to  the  city  all  the  ferry  franchises 
to  and  from  it.  Id. 

4.  Accordingly  field,  that  the  grant 
included  the  ferry  franchises  and 
the  exclusive  right  to  control  and 
receive  the  revenues  of  all  ferries 
between  the  city  and  Staten  Island. 

Id. 

FRAUD. 

The  factors'  act  (Chap.  179,  Laws  of 
1830),  was  designed  to  protect 
persons  dealing  in  good  faith  with 
the  a])parent  owner  of  property; 
it  does  not  apply  where  protection 
would  secure  to  a  wrong-doer  the 
fruits  of  a  fraud.  Dorranee  v. 
Dean.  203 


HABEAS  CORPUS. 

1.  Tn  proceedings  on  writs  of  heibeas 
corpus  and  certiorari  it  appeared 
that  a  female  child  was  committed 
to  the  custody  of  defendant  for  an 
assumed  violation  of  said  provis- 
ion. The  only  evidence  in  the 
record,  of  the  proceedings  before 
the  justice,  was  the  complaint  and 
the  commitment;  in  the  former 
she  was  charged  with  having  been 
found  "improperly  exposed  and 
neglected  and  wandering"  in  «i 
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public  park  "  witliout  any  proper 
guardianship,"  and  the  comujit- 
ment  recited  that  ihc  material  alJc- 
gatiDns  of  the  complaiut  were  cc- 
tablished.  Ileld^  that  the  complaint 
did  not  bring  the  case  within  the 
said  provision,  as  it  was  not  al- 
leged that  she  was  so  exposed  by 
those  having  her  i:i  charge.  Peo- 
ple ex  reL  v.  iV.  Y.  C,  Protectory. 

0U4 

2.  The  information  in  such  a  case 
should  be  precise  and  bring  it 
clearly  within  the  statute;  when 
it  omits  any  essential  ingredient 
or  circumstance,  and  the  defect  i.; 
not  supplied  by  the  evidence,  the 
conviction  is  bad.  Id, 

3.  The  complaint  also  charged  "  that 
the  said  child  was  found  in  the 
company  of  *  *  *  who  is  a 
reputed  prostitute,"  in  violation 
of  the  provisions  of  the  Penal 
Code.  The  return  to  the  writs 
simply  averred  its  incorporation, 
and  that,  by  virtue  of  defendant's 
charter  and  section  292  of  the 
Penal  Code,  the  child  was  com- 
mitted to  its  custody  under  a  com- 
mitment, a  copy  of  which  was 
annexed,  which  recited  that  the 
conviction  proceeded  upon  proof 
of  the  charge  made.  The  relator 
traversed  the  return,  alleging,  in 
substance,  that  the  child  had  done 
no  act  prohibited  by  the  Penal 
Code,  but  was  in  the  park  at  the 
time  charged  for  an  innocent  and 
lawful  purpose,  and  having  parents 
with  whom  she  resided.  Defend- 
ant demurred  to  this  traverse. 
Held,  that  the  complaint  followed 
substantially  the  language  of  the 
fourth  subdivision  of  said  section 
and  was  sufficient  as  matter  of 
pleading;  that  the  averments  in 
the  traverse  admitted  by  the  de- 
murrer might  show  that  the  child 
was  wrongfully  convicted,  but  it 
could  not  be  inferred  therefrom 
that  there  was  no  evidence  before 
the  magistrate  justifying  the  con- 
viction; and  that  a  retrial  upon 
the  merits  could  not  be  had  in 
these  proceedings.  Id, 


4.  A  summary  conviction  may  not 
be  set  aside  on  habeas  corpus  or 
certiorari  on  averments  and  proof  \ 
that  the  fact  proved  before  the    2.  Under  the  provision  of  the  Code 


magistrate,  on  which  the  convic- 
tion depended,  was  not  true.     Id, 


HIGHWAYS. 

1.  Where,  in  an  action  to  restrain 
the  alleged  unlawful  use  and  occu- 
pancy of  plaintiff's  premises,  he 
bases  his  right  to  recover  in  his 
complaint  and  upon  the  trial  exclu- 
sively upon  his  legal  title  to  the 
land  and  the  inv:ision  of  his  right 
as  owner,  he  may  not  sustain  a 
judgment  in  his  lavor  oii  appeal 
on  the  ground  that  the  locus  m  quo 
is  a  public  highway  in  which  he 
has  rights  as  abutting  owner 
w^hich  have  been  infringed  upon 
by  defendant.  Vail  v.  L  1. 11  It. 
Co.  283 

2.  The  ac-iuisition  b}'  a  town  of 
a  fee  in  land  for  highway  pur- 
poses by  voluntary  grant  is  within 
the  powers  conferred  upon  it  by 
statute.    (IR.  8.  337,  Sl.subd.  2.) 

Id, 


hijsband  and  wife. 

Where  a  wife  authorizes  her  hus 
band  to  contract  in  matters  relal 
ing  to,  and  for  the  benefit  of  her 
separate  estate,  and  in  executing 
such  a  contract  to  use  the  name 
of  a  firm  ostensibly  composed  of 
herself  and  her  husband,  she  is 
liable  upon  an  obligation  so 
executed ;  and  this,  withouu 
regard  to  the  question  as  to 
whether  such  a  firm  in  fact  exists, 
or  as  to  whether  as  matter  of  law 
they  were  capable  of  assuming 
the  relation  of  copartners.  Noel 
V.  Kinney,  74 


INDICTMENT. 

1.  An  indictment  for  a  statutory  mis- 
demeanor,  which  charges  the  facts 
constituting  the  crime  in  the  words 
of  the  statute  and  contains  aver- 
ments as  to  time,  place,  person 
and  other  circumstances  to  iden- 
tify the  particular  transaction  is 
good.    P^ple  V.  West,  293 
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of  Criminal  Procedure,  prescrib 
ing  the  form  of  an  mdictmcnt 
(g  2 Jo),  it  must  charge  botli  tbe 
crime  and  Ihc  act  constituting  it; 
tbe  omission  of  either  is  fatal. 
People  V.  Dumar.  503 

8.  Where  either  one  of  several  acts 
constiUites  a  crime,  it  may  be 
charged  in  the  same  indictment  as 
"having  been  committed  by  dif- 
ferent means  "  (§  378),  but  the  sev- 
eral acts  must  be  separately  stated 
in  different  counts,  and  where  the 
indictment  has  but  one  count, 
charging  one  of  the  acts  consti- 
tuting the  crime,  it  cannot  bo  sus- 
tained by  proof  that  the  crime  was 
committed  by  different  means.  Id, 

4.  Where,  therefore,  an  indictment 
for  grand  larceny  charged  the  act 
constituting  the  crime  thus,  that 
defendant  '*  unlawfully  and  felo- 
niously did  steal,  take  and  carry 
away"  the  property  described. 
Udd^  that  the  indictment  could  not 
be  sustained  by  proof  that  the  de- 
fendant obtained  possession  of  the 
property  from  the  owner  upon  a 
sale  on  credit  induced  by  false  and 
fraudulent  representations.       Id, 

5.  The  distinction  between  the  crime 
of  larceny  at  common  law  or  under 
the  Kevised  Statutes  and  as  defined 
by  the  Penal  Code  (§  528),  pointed 
out.  /(/. 


INFANTS. 

1.  E.,  a  married  woman,  died  seized 
of  a  lot  of  land,  the  south  west 
line  of  which,  as  described  in  the 
deed  under  which  she  held  was 
near  to  high-water  mark  of  the 
St.  Lawrence  river.  The  deed 
contained  a  reservation  (so-called 
therein)  of  all  the  grantor's  rights 
*'  to  the  land  now  under  water  and 
to  the  water  front  be^^ond  or  south- 
west "  of  the  south-west  line  of  the 
lot  conveyed.  E.  died  intestate, 
leaving  her  husband  and  two  in 
fant  children  her  surviving.  In 
an  action  of  ejectment,  brought 
by  the  survivors,  to  recover  the 
premises  embraced  in  the  reserva- 
tion, the  an&wer  of  the  infants  de- 
nied any  entry  by  them  upon  or 


claim  of  title  to  any  land  except 
that  of  which  their  mother  was 
seized  at  the  time  of  her  death, 
and  no  evidence  was  given  tend- 
ing to  show  possession  of  or  asser- 
tion of  title  on  their  part  to  the 
premises  in  question;  nor  did  it 
appear  that  their  mother  ever  en- 
tered upon  or  claimed  any  right 
or  interest  in  said  premises  It  did 
appear  that  after  ihe  death  of  E., 
her  husband  entered  upon  llie 
said  premises,  erected  structures 
thereon  and  tore  down  a  wharf 
erected  by  plaintiffs.  Deld^  that 
the  infant  defendants  were  im- 
properly made  parties ;  that  iheir 
joinder  as  such  was  not  Justified 
by  the  Code  of  Civil  Procedure 
(^  1508),  and  the  complaint  should 
have  been  dismissed  as  to  theoj; 
that  they  were  not  bound  by  tbe 
acts  of  their  father,  as  these  acts 
must  be  referred  to  his  own  mter- 
est  and  title  as  life  tenant,  not  to 
the  title  of  the  remaindennen. 
SiMon  v.  Cummings.  56 

2.  'I^he  requirements  of  the  statute 
in  reference  to  the  sale  of  an  in- 
fant's real  estate  must  be  strictlv 
pursued  in  order  to  validate  such 
a  sale.     EUttoodv.  I^arthi-vp,    173 

3.  The  burden  is  upon  one  claiming 
under  a  title,  acquired  at  such  a 
sale,  to  establish  by  nfi9iiiiatiTe 
evidence  that  every  requirement 
necessary  to  give  jurii diction  has 
been  complied  with;  there  is  no 
presumption  of  compliance  in  the 
absence  of  proof.  Id, 

4.  In  an  action  of  ejectment  defend- 
ants claimed  title  under  a  convey- 
ance in  proceedings  under  the 
Revised  Statutes  providing  for 
the  sale  of  real  estate  belonging  to 
infants.  (2  R.  8.  104.  §  167  et 
8eq.)  The  only  proof  of  compli- 
ance with  the  statute  was  of  tbe 
presentation  of  a  petition  to  the 
county  judge  for  a  sale  and  ap- 
pointment of  a  special  guardian, 
the  appointment,  the  execution  by 
the  guardian  of  a  bond  and  the 
approval  thereof.  No  reference 
to  a  master  or  referee  to  mquiie 
into  the  merits  of  the  application 
jvs  required  (§  175)  was  proved,  of 
that  the  court  was  informed  of  the 
situation  and  value  of  the  iand. 
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the  reason  for  its  sale,  the  name 
of  the  intended  purchaser,  the 
price  to  be  paid  or  the  manner  of 
payment;  nor  was  it  shown  that 
a  sale  was  ordered  or  the  contract 
of  sale  confirmed  (§§  177,  178).  | 
Held,  that  a  valid  sale  was  not  es- 
tablished and  the  purchaser  ac- 
quired no  title  under  the  convey-  i 
ance.  Id.  . 

I 

Effect  of  order  allowing  infant 

plaintiff  to  prosecute  as  a  poor  person.  \ 
See  Shearman  y.  Pope.  {Mem.)  664  | 

I 
See  Abandonment  (op  Childbbn). 


INJUNCTION. 

1.  Any  person  who  invades  the 
rights  of  the  owner  of  a  ferry 
franchise  by  running  a  feriy  him- 
self, is  liable  for  any  damages  he 
thus  causes  the  owner,  and  may 
be  restrained  by  the  court.  Mayor, 
etc.  V.  Starin.  1 

2.  It  seems,  however,  the  courts  will 
not  restrain  the  operation  of  a 
ferrv  which  is  demanded  by  the 
public  convenience  simply  be- 
cause the  franchise  belongs  to 
another,  who  neglects  or  refuses 
to  use  it.  Id. 

8.  Plaintiff  was  lessee  ot  certain 
premises,  upon  which  was  a  hotel, 
formerly  separated  from  defend- 
ant's premises  by  a  strip  of  land 
thirtv  feet  wide.  This  strip,  in 
the  aeed  under  which  defendant 
claimed,  which  was  from  W.,  the 
then  owner  of  the  whole  property, 
was  described  as  thereby  dedica- 
ted for  the  purposes  of  a  public 
street;  the  dedication  was  never 
accepted  by  the  public.  The  deed 
from  W.  stated  that  the  convey- 
ance was  for  the  purpose  of  a  rail- 
road depot  only,  and  the  grantee 
erected  a  depot  upon  the  premises. 
W.  devised  the  remaining  prop- 
erty, one-fourth  to  each  of  four 
devisees.  On  partition  of  the 
hotel  property,  not  including  the 
strip  of  thirty  feet,  two  of  the 
devisees  became  the  owners.  They 
subsequently  quit-claimed  to  de- 
fendant's predecessor  an  undi- 
vided one-half  of  that  portion  of 
the  strip  in  question,  twenty  feet 
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(  wide,  adjoining  the  land  so  con- 
;  veyed  by  W.  The  deeds  con- 
I  tained  a  provision  to  the  effect 
!  that  the  conveyance  was  made  on 
I  the  express  condition  that  the 
I  grantee,  its  successors  or  assigns 
should  at  all  times  maintain  an 
opening  into  the  premises  con- 
I  veyed,  opposite  to  the  hotel,  for 
the  convenient  access  of  passen- 
gers and  baggage  to  and  from  the 
premises  conveyed,  which  open- 
ing should  at  no  time  be  closed. 
The  hotel  was  accessible  from 
the  depot  across  said  strip,  and 
depended  largely  for  its  patronage 
upon  the  passengers  arriving  at 
and  departing  from  the  depot. 
Defendant,  on  succeeding  to  the 
title  of  W.'s  grantee,  built  a  high 
and  substantial  fence  the  whole 
length  of  the  strip,  on  the  line 
between  the  twenty  feet  so  con- 
veyed and  the  remaining  ten  feet, 
with  no  opening  therein,  thus  cut- 
ting off  all  passage  between  the 
hotel  and  depot,  in  an  action, 
among  other  things,  to  restrain  the 
continuance  of  the  fence,  lield, 
that  by  the  failure  to  accept  the 
dedication,  the  thirty  feet  strip 
remained  the  property  of  W. ,  and 
descended  to  his  devisees  at  his 
death;  that  plaintiff,  as  lessee  of 
the  grantors,  could  not  question 
the  vahdity  of  the  quit-claim  deeds 
which  must  be  regarded  as  con- 
veying all  the  interest  of  the 
grantors  in  the  twenty  feet,  and 
they  thereby  abandoned  all  claim 
to  the  same  as  a  public  highway ; 
but  that  the  provision  in  the  deeas 
as  to  an  opening  was  a  covenant 
running  with  the  land  conveyed; 
that  such  covenant  made  the  ri^ht 
of  passage  across  the  twenty  feet 
a  right  or  easement  appurtenant 
to  the  hotel  property,  and  so  it 
was  enforceable  by  plaintiff  as 
lessee  of  such  property ;  and  that, 
therefore,  the  action  was  main- 
teinable.  Avery  v.  N.  T.  C.  &  H. 
R.  R.  R.  Co.  148 

4.  The  judgment  below  directed  the 
removal  of  the  whole  fence.  Held, 
error;  that  plaintiff  was  simply  en- 
titled to  an  opening  opposite  to  the 
hotel  of  sufficient  size  to  permit 
the  convenient  passage  of.  and  at 
no  time  to  be  closed  against,  pas- 
sengers and  their  baggage.        Id, 
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Assignee  of  covenant  by  a  vendo7' 

of  stock,  f/ood  will,  etc.,  of  a  business 
that  lie  wiU  not  engage  in  same  busi- 
ness within  certain  bounds,  may  main- 
tain action  to  restrain  breach  of 
covenant. 

SeeD.  M.  Co.  v.  Roeber,  478 


INSOLVENT   CORPORA.TIONS. 

Before  the  dissolution  of  the  de- 
fendant by  the  judgment  in  this 
action  and  the  appointment  of  a 
receiver  of  its  property,  a  judg- 
ment had  been  recovered  against 
it  in  a  United  States  Circuit  Court 
upon  a  policy  of  insurance  there- 
tofore issued  by  it.  Defendant 
had  taken  the  case,  by  writ  of 
error,to  the  United  States  Supreme 
Court  for  review,  had  given  a  bond 
with  sureties,  and  h^  given  as 
indemnity  to  the  latter  a  mortgage 
upon  certain  of  its  property  and 
an  assignment  of  a  mortgage. 
The  receiver,  on  application  to  the 
court  which  appointed  him,  was 
directed  to  employ  counsel  to  argue 
the  cause  on  hearing  of  the  writ 
of  error.  'I'he  judgment  was  re 
versed  and  a  new  trial  granted 
Subsequently  the  plaintiffs  in  that 
action  took  judgment  by  default. 
The  receiver  was  never  made  a 
party  thereto  and  took  no  part  in 
the  conduct  of  the  defense.  Said 
judgment  was  presented  as  the 
basis  of  a  claim  to  a  share  in  the 
funds  of  the  dissolved  corporation 
in  the  hands  of  the  receiver,  and 
it  was  claimed  that  the  receiver 
was  concluded  thereby.  Held, 
that  as  to  the  defendant  of  record, 
its  dissolution  put  an  end  to  the 
action,  and  at  the  time  of  the  ren- 
dition of  the  judgment  it  had  no 
property  against  which  a  judg- 
ment could  be  enforced;  that  the 
receiver  coukl  not  be  affected  by 
said  judgment  unless  he  had  by 
some  action,  inider  the  direction 
of  the  court  appointing  him,  made 
himself  responsible  for  the  final 
result;  that  his  intervention  in  the 
United  States  Supreme  Court  did 
not  make  him  so  responsible,  as  it 
was  simply  for  the  purpose  of 
protecting  the  assets  in  his  hands 
from  an  mcumbrance  which  had 
no  connection  with  the  subject- 


matter  of  the  litigation,  and  the 
reversal  of  the  judgment  ended 
his  connection  with  the  action, 
and  the  ])arties  litigant  were  there- 
by restored  to  the  same  position 
in  which  they  were  prior  to  Its 
rendition;  that  the  United  States 
Circuit  Court  acquired  no  juris- 
diction over  him  or  over  the  funds 
sought  to  be  reached  by  its  adju- 
dication; and  that,  therefore,  the 
receiver  was  not  estopped  by  the 
judgment.  PeopU  v.  Kniek.  L. 
Ins.  Co.  619 


INSURANCE  (FIRE). 

.  An  agent  of  an  insurance  com- 
pany, who,  with  the  knowledge 
of  the  company,  had  been  in  the 
habit  of  filling  in  applications  for 
insurance,  wrote  in  an  applica- 
tion that  the  building  on  which 
insurance  was  desired  was  occu- 
pied as  a  residence  by  a  tenant. 
The  statement  made  by  the  appli- 
cant was  that  the  building  was 
unoccupied,  but  when  occupied 
it  was  by  a  tenant.  The  applicant, 
supposing  his  statement  to  have 
been  written  in  correctly,  signed 
the  application  without  noticing 
the  misstatement.  The  policy  con- 
tained a  provision  to  the  effect 
that  if  the  building  insured  should 
cease  to  be  occupied  as  a  dwelling 
*'  or  be  so  unoccupied  at  the  time 
of  effecting  insurance  and  not  so 
stated  in  the  application,"  the 
policy  shall  be  null  and  void 
*'  until  the  written  consent  of  the 
company  is  obtained."  In  an 
action  upon  the  policy,  Tield,  that 
the  error  of  the  agent  could  not 
be  imputed  to  defendant;  that 
tiie  misstatement- was  as  between 
the  parties,  that  of  the  agent  not 
of  the  plaintiff,  and  the  fact  of 
non-occupation  must  be  deemed 
to  have  been  stated  in  the  appli- 
cation, and  so  it  did  not  constitute 
a  breach  of  warranty.  Bennett  v. 
Agricultural  Ins.  Co.  343 

.  After  the  policy  was  issued,  a 
tenant  took  possession  and  occu- 
pied for  a  time  and  then  moved 
out,  leaving  the  house  again  un- 
occupied. It  was  claimed  by 
defendant  that  treating  the  policy 
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«8  a  valid  contract  of  insurance 
upon  an  unoccupied  building,  yet 
it  being  afterwards  occupied,  a 
discontinuance  of  the  occupation 
brought  the  case  within  the  first 
condition  of  the  Clause  quoted  and 
forfeited  the  policy.  Heldt  unten- 
able; that  the  condition  applied 
only  where  the  premises  insured 
were  occupied  when  the  policy 
was  issued ;  that  when  the  insur- 
ance was  upon  unoccupied  prem- 
ises the  insured  had  the  right  to 
leave  them  vacant  all  or  an; 
portion  of  the  time. 


^l 


Z»  On  the  trial  the  referee  granted  a 
motion  on  behalf  of  plaintiff  to 
amend  the  application  so  as  to 
make  the  statement  therein  con- 
form to  that  actually  made  by 
plaintiff.    Udd,  no  error.         Id, 

4.  A  policy  of  insurance,  executed 
by  aefeiidant  to  plaintiff,  recited 
that  E.  &  Co..  *'by  virtue  of  an 
agreement  with  the  assured,  are 
bound  to  pay  to  them  royalties  for 
the  privilege  of  using  their 
patents,  which  royalties  are  guar- 
anteed to  amount  to  $250  a 
month,"  It  was  covenanted  in 
and  by  the  policy  that,  in  case  the 
premises  occupied  by  E.  &  Co. 
should  be  damaged  by  fire,  "  so  as 
to  cause  a  diminution,  of  said 
royalties,"  defendant  would  pay 
"  the  amount  of  such  diminution, 
during  the  restoration  of  said 
premises  to  their  producing 
capacity,  immediately  preceding 
said  fire  ''  Held,  that  the  insur- 
ance was  not  limited  to  the  guar- 
anteed minimum,  but  covered  all 
the  royalties,  payable  by  E.  &  Co. 
under  iheir  contract;  that,  as  so 
construed,  the  policy  was  not  void 
as  a  w^ager  policy;  that  while, 
beyond  the  amount  guaranteed, 
the  royalties  were  contingent,  as 
E.  &  Co.  could  limit  their  pro- 
duction so  that  it  yield  no  royal- 
ties beyond  that  amount,  yet,  as 
it  appeared  that  their  license  from 
plaintiff  was  an  exclusive  one, 
and  as,  therefore,  if  their  business 
was  lessened  or  restricted  because 
of  a  fire,  plaintiff  could  not  license 
others,  but  must  bear  the  loss  of 
the  diminished  royalties,  against 
that  risk,  which  was  necessarily 
connected  with   the  premises,   it 


was  lawful  to  insure.   Nat  F.  Od 
Co,  V.  Citizens*  Ins,  Co,  635 

5.  An  interest,  legal  or  equitable, 
in  property,  is  not  necessary  to 
support  an  insurance  upon  it;  it 
is  sufficient  if  the  assured  is  so 
situated  as  to  be  liable  to  loss  if 
the  property  be  destroyed  by  the 
peril  insured  against.  Id, 

6.  Also  heldt  that  it  was  competent 
to  give  in  evidence  the  contract 
between  plaintiff  and  E.  &  Co.  Id. 

7.  Also,  held,  that  the.recovery  could 
not  be  limited  to  loss  of  royalties 
on  the  oil  actually  burned,  as  the 
principal  loss  arose  from  the  en- 
forcecl  idleness  of  the  works;  and 
that  it  was  competent  on  the 
question  of  damages  to  prove  the 
royalties  paid  for  two  months 
immediately  preceding  the  fire, 
and  those  paid  during  the  restora- 
tion of  the  works,  and  for  some 
months  thereafter.  Id, 

8.  A  policy  of  fire  insurance  con- 
tained a  provision  declaring  that 
•*the  working  of  carpenters 
*  ♦  ♦  and  other  mechanics 
in  *  *  *  altering  or  repair- 
ing "  the  building  covered  by  the 
policy,  would  cause  a  forfeiture 
of  all  claims  under  it,  unless  the 
written  consent  of  the  company 
was  indorsed  thereon.  It  also 
provided  that  if  the  risk  should 
be  increased  by  any  means  within 
the  control  of  the  assured  the 
policy  would  be  void.  The  build- 
ing was,  at  the  time  of  the  insur- 
ance, occupied  as  a  grocery  store. 
In  an  action  upon  the  policy  it 
appeared  that  plaintiff,  after  it 
was  issued,  leased  the  building  to 
be  used  for  the  purpose  of  cany- 
ing  on  the  fruit  drying  business, 
which  required  substantial  altera- 
tions in  the  building,  among  others 
the  removal  of  portions  of  two 
floors  and  the  roof,  and  the  con- 
struction of  large  wooden  flues 
extending  up  through  the  build- 
ing from  the  cellar  and  above  the 
roof.  These  alterations  were  being 
made  without  defendant's  con- 
sent, and  while  carpenters  were 
engaged  in  the  work  the  building 
was  destroyed  by  fire.  Held,  that 
the  evidence  showed  a  violation 
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of  the  conditions  of  the  policy 
which  rendered  it  void;  and  thai 
a  submission  of  the  question  to 
the  jury  was  error.  Mack  v.  Boch. 
Oer.  Ins.  Oo.  500 


INSURANCE  (LIFE). 

Before  the  dissolution  of  the  u.e- 
fendant  by  the  judgment  in  this 
action  and  the  appointment  of  a 
receiver  of  its  property,  a  judg- 
ment had  been  recovered  against 
it  in  a  United  States  Circuit  Court 
upon  a  policy  of  insurance  tlierc- 
totore  issued  by  it.  Defendant 
had  taken  the  case,  by  writ  of 
error,  to  the  United  States  Su- 
preme Court  for  review,  had  given 
a  bond  with  sureties,  and  had 
given  as  indemnity  to  the  latter  a 
mortgage  upon  certain  of  its 
property  and  an  assignment  of  a 
mortgage.  The  receiver,  on  ap- 
plication to  the  court  which 
appointed  him,  was  directed  to 
employ  counsel  to  argue  the  cause 
on  hearing  of  the  writ  of  error. 
The  judgment  was  reversed  and  a 
new  trial  granted.  Subsequently 
the  plaintiffs  in  that  action  took 
judgment  by  default.  The  re- 
ceiver was  never  made  a  party 
thereto  and  took  no  part  in  the 
conduct  of  the  defense.  Said 
judgment  was  presented  as  the 
basis  of  a  claim  to  a  share  in  the 
funds  of  the  dissolved  corpora- 
tion in  the  hands  of  the  receiver, 
and  it  was  claimed  that  the  re- 
ceiver was  concluded  thereby. 
Held,  that  as  to  the  defendant  of 
record,  its  dissolution  put  an  end 
to  the  action;  and  at  the  time  of 
the  rendition  of  the  judgment  it 
had  no  property  against  which  a 
judgment  could  be  enforced ;  that 
the  receiver  could  not  be  affected 
by  said  judgment  unless  he  had 
by  some  action,  under  the  direc- 
tion of  the  court  appointing  him, 
made  himself  responsible  for  the 
final  result;  that  his  intervention 
in  the  United  States  Supreme 
Court  did  not  make  him  so  re- 
responsible,  as  it  was  simply  for 
the  purpose  of  protecting  the  as- 
sets in  his  hands  from  an  incum- 
biance  which  had  no  connection 
With  the    subject-matter  of   the 


litigation,  and  the  reversal  of  the 
judgment  ended  his  connection 
with  the  action;  and  the  parties 
litigant  were  thereby  restored  to 
the  same  position  in  which  they 
were  prior  to  its  rendition;  that 
the  United  States  Circuit  Court 
acquired  no  jurisdiction  over  him 
or  over  the  funds  sought  to  be 
reached  by  its  adjudication;  and 
that,  therefore,  the  receiver  was 
not  estopped  by  the  judgment. 
People  V.  Knick.  L,  Ins,  Co,      Old 


JUDGMENT. 

'When  receiver  of  insolvent  in- 

8urance  company  not  estopped  by  jxidg- 
vunt  against  it. 
I     See  People  v.  K.  L.  Ins.  Co,       010 


JUDICIAL  SALE.  , 

1.  The  requirements  of  the  statute 
in  reference  to  the  sale  of  an 
infant's  real  estate  must  be  strictly 
pursued  in  order  to  validate  such 
a  sale.     EUwood  v.  Northrup,    173 

2.  The  burden  is  upon  one  claiming 
under  a  title,  acquired  at  such  a 
sale,  to  establish  by  affirmative 
evidence  that  every  requirement 
necessary  to  give  jurisdiction  has 
been  complied  with;  there  is  no 
presumption  of  compliance  in  the 
absence  of  proof.  Id, 

3.  In  an  action  of  ejectment  defend- 
ants claimed  title  under  a  convey- 
ance in  proceedings  under  the 
Revised  Statutes  providing  for 
the  sale  of  real  estate  belonging 
to  infants.  (2  R.  S.  194,  §  167 
et  seq )  The  only  proof  of  com- 
pliance with  the  statute  was  of 
the  presentation  of  a  petition  to 
the  county  judge  for  a  sale  and 
appointment  of  a  special  guardian, 
the  appointment,  the  execution 
by  the  guardian  of  a  bond  and 
the  approval  thereof.  No  refer- 
ence to  a  master  or  referee  to 
inquire  into  the  merits  of  the  ap- 
plication as  required  (§  175)  was 
proved,  or  that  the  court  was  in- 
formed of  the  situation  and  value 
of  the  land,  the  reason  for  its  sale, 
the  name  of   the  intended  pur- 
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qhaser,  the  price  to  be  paid  or  the 
'manner  of  payment;  nor  was  it 
shown  that  a  sale  was  ordered  or 
the  contract  of  sale  conlirmed 
<§§  177,  178).  Hdd,  that  a  valid 
sale  was  not  established  and  the 
purchaser  acquired  no  title  under 
the  conveyance.  Id. 


JURISDICTION. 

Where,  after  an  order  requiring  an 
infant  plaintiff  to  file  security  for 
costs  and  staying  proceedings 
until  the  order  was  complied 
with,  and  pending  a  motion  to 
dismiss  the  complaint  because  of 
a  failure  to  comply  with  the  order, 
the  court  granted  an  order  allow- 
ing plaintiff  to  prosecute  the  action 
as  a  poor  person.  Ileld^  that  the 
stay  did  not  deprive  the  court  of 
jurisdiction  to  make  the  second 
order;  and  that  such  order  was  an 
answer  to  the  motion  to  dismiss. 
Shsarman  v.  Pope.  GOi 


LACHES. 

In  January,  1883,  M.  made  an  assign- 
ment for  the  benefit  of  creditors, 
among  the  property  aSvsigned  were 
certam  stereotype  and  electrotype 
plates  then  in  the  possession  of 
L.  &  D.,  as  custodians  for  M., 
upon  which  was  a  chattel  mort- 
gage, which  was  not  filed  until 
the  day  of  the  execution  of  the 
assignment.  In  March.  1883,  L. 
<fc  D.  recovered  a  judgment  against 
M.  for  a  debt  accruing  prior  to 
January,  and  attempted  to  levy 
upon  the  plates  by  virtue  of  an 
execution  issued  thereon.  By  an 
order  made  in  this  action  the  as- 
signee was  removed  and  a  receiver 
pendente  lite,  of  the  assigned  prop- 
erty appointed.  In  proceedings 
instituted  by  the  receiver  against 
L.  &  D.,  who  had  refused  to  de- 
liver up  the  plates,  it  was  ad- 
judged that  said  firm  had  no  lien 
and  that  the  receiver  was  entitled 
to  possession.  The  plates  were 
thereupon,  and  previous  to  July. 
1888.  delivered  to  the  receiver. 
In  March,  1884,  the  receiver  ap- 
plied ex  parte  for  directions  as  to 
the  disposition  of  the  property, 


and  an  order  was  thereupon  made 
directing  a  sale  of  the  plates  and 
payment  of  the  mortgage  debt 
out  of  the  proceeds;  this  the  re- 
ceiver did.  In  l^ovember,  1884, 
L.  &  D.  petitioned  to  have  the 
ex  parte  order  vacated  so  far  as  it 
directs  the  payment  of  the  mort- 
gage. Held,  that  the  petition  was 
properly  denied;  that  as,  at  the 
time  of  the  sale,  L.  &  D.  liad  no 
lien  upon  the  property,  their  rem- 
edy, if  any,  was  to  obtain  an  order 
of  the  court  directing  as  to  the 
disposition  of  the  proceeds,  and 
until  this  was  done  it  was  the 
duty  of  the  receiver  to  proceed 
under  the  order  of  the  court;  that 
when  the  mortgage  became  pay- 
able the  mortgagee,  in  the  absence 
of  fraud,  became  entitled,  as 
against  the  mortgagor  and  his 
representatives,  and  all  other  per- 
sons who  had  not  acquired  liens, 
to  demand,  receive  and  sell  the 
mortgaged  property;  that  after 
waiting  a  reasonable  time  to  ena- 
ble the  petitioners  to  take  steps,  if 
they  desired,  to  establish  a  right 
to  the  property,  it  was  the  duty 
of  the  receiver  to  apply  for  and , 
take  the  directions  of  the  court, 
and  he  was  under  no  obligation 
to  give  notice  to  the  general 
creditors;  and  that  the  petitioners 
having  laid  still  from  July,  1883, 
to  November  1,  1884,  without 
taking  any  steps  or  giving  any 
notice  of  an  intention  to  assert  an 
interest  in  the  property,  if  the}'' 
had  any  equitable  interest  (as  to 
which,  qucere),  they  had  lost  it  by 
their  laches.     Sullivan  v.  MMer. 

635 

WJien  decision  of  court  below  as 

to  laches  iiot  reviewabie  Tiere. 
See  W.  P.  Bank  v.  Qerri/,         467 


LARCENY. 

1.  Where  an  Indictment  for  grand 
larceny  charged  the  act  constitut- 
ing the  crime  thus,  that  defendant 
"unlawfully  and  feloniously  did 
steal,  take  and  carry  away  the 
property  described.  Held,  that 
the  indictment  could  not  be  sus- 
tained by  proof  that  the  defendant 
obtained  possession  of  the  prop- 
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erty  from  the  owner  upon  a  sale 
on  credit  induced  by  false  and 
fraudulent  representations.  Peo- 
ple V.  Dumar.  502 

.  The  distinction  between  ilie  crime 
of  larceny  at  common  law  or  under 
tlie  Revised  Statutes  and  as  defined 
by  the  Penal  Code  (§  528),  pointed 
out.  Id. 


LEASE. 

B^  receiver  appointed  in  par- 
tition suit,  wlien  court  may  authorize, 
and  effect  of. 

See  Weeks  yf.  Weeks,  620 


LIEN. 

1.  Plaintiff  conveyed  to  his  son  I. 
certain  premises  by  deed  with  war- 
ranty, pursuant  to  and  in  reliance 
upon  an  agreement  that  L  should 
execute  to  a  third  party  a  first 
mortgage  upon  the  premises  for 
$5,000,  the  amount  of  purchase- 
money  unpaid,  which  sum  was  to 
be  paid  directly  by  the  mortgagee 
to  plaintiff.     The  proposed  mort- 

fagee  declined  to  make  the  loan. 
,,  however,  recorded  his  deed, 
and  without  the  knowledge  or 
consent  of  plaintiff,  executed  to 
defendant  McK.  a  mortgage  for 
$5,000,  the  consideration  therefor 
being  partly  certain  claims  held 
by  ^lcK.  against  I.  and  the  balance 
a  check  payable  to  the  order  of  L 
which  he  transferred  on  the  same 
day  to  plaintiff.  McK.  had  knowl- 
edge at  the  time,  and  before  he 
advanced  any  of  the  consideration, 
that  plaintiff  claimed  to  be  en- 
titled to  $"5,000  as  part  of  the  pur- 
chase-price.  The  mortgage  was 
recorded,  and  shortly  thereafter 
McK.  sold  and  assigned  the  same 
to  defendant  S.  for  the  sum  of 
15,000.  Plaintiff  had  remained 
and  was  at  the  time  of  such  assign- 
ment in  possession  of  the  premises. 
In  an  action  to  have  an  equitable 
lien  declared  in  plaintiff's  favor 
prior  to  the  lien  of  the  mortgage, 
for  the  balance  of  purchase-money 
unpaid,  S.  failed  to  show  that  he 
had  no  notice  of  plaintiff's  equit- 
able rights.     Held,  that  ^  cK.  was 


not  a  bona  fide  purchaser  save  for 
the  amount  paid  by  check;  that 
plaintiff  was  not  estopped  from 
asserting  his  lien  as  against  S.  by 
reason  of  his  conveyance  to  L; 
that  the  fact  that  the  premises 
were  in  the  actual  possession  of 
plaintiff  was  sufficient  to  put  S. 
upon  inquiry,  and  the  burden  of 
proving  good  faith  in  the  trans- 
action was  upon  him,  and  in  the 
absence  of  such  proof,  plaintiff 
was  entitled  to  the  relief  sought. 
Seymour  v.  McKinstry,  230 

2.  The  lien  of  a  vendor  of  real  estate 
for  unpaid  purchase-money  is 
good  against  the  vendee  and  the 
whole  world,  unless  waived  or  de- 
feated by  an  alienation  of  the  pro- 
perty by  the  vendee  to  a  purchaser 
without  notice.  Id. 

8.  In  an  action  by  the  vendor  to  en- 
force his  lien,  as  against  a  mort- 
gage executed  by  the  vendee,  it  is 
not  necessary  for  the  plaintiff  ta 
allege  in  his  complaint  that  he 
has  not  waived  his  lien  or  that  the 
defendant  took  with  notice ;  waiver 
or  want  of  notice  must  be  set  up  in 
the  answer  and  proved  as  a  defense 

Id. 

4.  The  lien  of  a  mortgage  attaches 
not  only  to  the  land  in  the  con- 
dition in  which  it  was  at  the  time 
of  its  execution,  but  as  changed 
or  improved  by  accretions  or  by 
labor  expended  upon  it  while  the 
mortgage  is  in  existence;  and 
creditors,  whose  debts  were  created 
for  money,  labor  or  materials  used 
in  the  improvement,  acquire  no 
legal  or  equitable  claim  to  dis- 
place or  subordinate  the  lien  of  the 
mortgage  for  their  protection. 
Bafit  V.  AttriU.  428 

5.  The  R.  B.  I.  Co.  was  organized 
for  the  purpose  of  erecting  and 
managing  a  hotel.  It  purchased 
lands  subject  to  a  mortgage,  and 
to  raise  funds  to  build  the  hotel 
sold  and  hypothecated  its  bonds 
secured  by  a  trust  mortgage  on 
the  hotel  property.  Having  ex- 
hausted all  of  its  available  means, 
and  being  indebted  to  a  Ivge 
amount  for  labor,  materials,  etc., 
before  the  completion  of  the 
building,  in  an  action  brought  by 
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a  stockholder  to  dissolve  the  cor- 
poration, a  receiver  was  appointed, 
who  by  an  aa?  parte  order  in  said 
action  was  authorized  to  borrow 
on  his  certificates  4130.000  for  the 
**  purpose  of  paying  the  emplojres 
of  said  company,"  which  certifi 
catcs  were  declared  by  the  order  to 
be  a  first  lien,  prior  to  the  trust 
mortgage.  Neither  the  trustee  nor 
the  landholders  were  then  parties 
to  the  action,  and  they  had  no 
notice  of  the  application  for  the 
order.  Under  said  order  $11 0, 000 
of  certificates  were  issued  by  the 
receiver.  On  foreclosure  of  the 
original  mortgage  a  surplus  arose, 
and  in  proceedings  to  determine 
the  priority  of  claims  thereto,  held, 
the  fact  the  company  was  owing 
debts  for  labor  created  no  equity 
for  their  payment  in  preference  to 
the  bondholders;  and  that  so  much 
of  the  order  as  made  the  certifi- 
cates prior  liens  was  void.         Id. 

6.  In  the  surplus  money  proceedings 
the  order  was  sought  to  be  sus- 
tained on  the  ground  that  when 
it  was  granted  a  large  number  of 
laborers  whose  wages  were  m 
arrears  were  absolutely  destitute, 
had  become  riotous,  and  threat- 
ened, unless  paid,  to  burn  the  hotel 
building,  and  the  referee  found 
that  but  for  the  advancement  of 
money  on  the  certificates  which 
enabled  the  receiver  to  pay  oflf  the 
arrears  of  wages,  the  hotel  and 
other  property  of  the  company 
"  would,  in  all  probability,  have 
been  destroyed  or  seriously  in- 
jured." Held,  that  this  did  not 
justify  the  order;  that  the  debt  so 
created  by  the  receiver  was  not  one 
for  preservation;  that  it  could  not 
be  assumed  that  the  ordinary 
agencies  of  the  law  were  insufil- 
cient  to  furnish  the  requisite 
protection.  Id. 

7.  In  an  action  to  foreclose  two  rail- 
road mortgages,  V.,  one  of  the 
defendants  answered,  setting  up  a 
title  to  certain  of  the  rolling  stock 
under  a  levy  and  sale  on  execu- 
tion against  the  railroad  corpor- 
ation ;  he  claiming  that,  as  against 
him,  the  mortgages  were  void  as 
to  personalty,  because  not  filed  as 
chattel  mortgages.  An  interlocu- 
tory judgment  was  rendered  in 


February,  1857,  adjudging  that 
the  mortgaged  property,  other 
than  that  claimed  by  V.  be  sold, 
and  referring  the  issues  presented 
by  his  answer.  Upon  sale  made 
in  September,  1867,  under  the  said 
judgment,  the  property  was  bid 
off  by  a  committee  representing 
the  first  mortgage  bondholders; 
but  a  small  amount,  if  any,  of  the 
sum  bid  was  paid  down.  In 
March,  1858,  upon  petition  of  the 
receiver  appointed  in  the  action 
and  on  afildavit  of  the  plaintiffs' 
attorney,  an  order  was  granted 
which  authorized  the  receiver  to 
expend  a  sum  not  exceeding 
$27,500  in  the  purchase  of  neces- 
sary rolling  stock  for  the  road,  on 
a  credit,  provided  the  purchase 
should  be  approved  by  plaintiffs 
or  their  attorney,  and  directing 
that  suflflcient  of  the  purchase- 
money  of  the  mortgaged  premises 
be  applied  to  pay  the  sum  the  re- 
ceiver might  contract  to  pay  for 
the  said  rolling  stock,  which  sum 
the  order  declared  was  thereby 
made  "a  first  lien  on  the  said 
mortgaged  property  and  all  pro- 
ceeds thereof  which  may  come 
into  "  the  court.  In  August,  1858, 
the  receiver  entered  into  a  con- 
tract with  v.,  which  was  ap- 
proved by  plaintiffs*  attorneys,  by 
which  V.  released  to  the  receiver 
the  said  rolling  stock,  and  it  was 
agreed  that,  in  case  it  should  be 
finally  determined  that  said  prop- 
erty belonged  "absolutely  and 
beneficially"  to  V.  he  should  be 
paid  $18,000  for  the  release,  and 
that  the  same  should  be  a  first 
lien  upon  the  mortgaged  property. 
The  receiver  continued  in  posses- 
sion of  the  mortgaged  property 
operating  the  road,  apparently  in 
the  interest  of  the  purchasers,  and 
using  the  property  purchased  of 
V.  until  1868.  In  August  of  that 
year  the  sale  under  the  interlocu- 
tory judgment  was  completed  by 
a  conveyance  to  the  purchasers, 
in  which  the  property  claimed  by 
V.  was  excepted,  but  the  receiver 
executed  a  transfer  of  his  title 
and  interest  and  turned  over  said 
property  to  a  new  corporation 
organized  by  the  purchasers  to 
take  the  title  and  to  operate  the 
road;  and  it  was  thereafter  used 
on  the  road.    The  consideration 
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for  the  conveyance  was  paid 
almost  wholly  by  the  surrender 
of  bonds.  The  claim  of  V.  was 
by  the  tinal  judgment  in  the  fore- 
closure suit  determined  in  his 
favor,  subject  to  the  right  of  re- 
demption, if  any  existed.  In  an 
action  by  V.  to  enforce  an  alleged 
lien  upon  the  road  given  by  the 
agreement  with  the  receiver  of 
August,  1858,  held,  that  the  order 
of  March,  1858,  was  valid  and 
binding  upon  the  parties  to  the 
foreclosure  suit  and  upon  the 
bondholders,  the  purchasers  on 
the  foreclosure  sale;  as  when  it 
was  made,  title  had  not  passed 
under  said  sale;  that  said  pur- 
chasers by  their  conduct  and  dela}^ 
acquiesced  in  tlie  operation  and 
management  of  the  road  b}*^  the 
receiver  in  the  usual  way,"  that 
the  lien  authorized  by  said  order 
was  not  simply  ui)on  the  proceeds 
of  the  sale,  but  upon  the  coi'pns  of 
of  the  property,  and,  as  there  were 
no  such  proceeds  to  which  the 
lien  could  attach  or  be  transferred, 
it  remained  attached  to  the  prop- 
erty and  followed  it  into  the 
hands  of  the  purchasers  and  all 
subsequent  assignees  chargeable 
with  notice  thereof;  that  the 
agreement  with  V.  was  author- 
ized by  said  order;  that  the  de- 
termination referred  to  therein 
was  of  the  issue  raised  in  the  fore- 
closure suit,  and  its  decision  in 
his  favor  entitled  him  to  payment 
of  the  stipulated  price  and  to  a 
lien  therefor  on  the  mortgaged 
property.     Vilas  v.  Pa{fe.  439 

8.  Also,  held,  that  the  costs  ad- 
judged in  favor  of  V.  in  the  fore- 
closure suit  were  not  included  in 
his  agreement  with  the  receiver, 
and  could  not  be  charged  as  a 
lien  upon  the  property.  Id. 

9.  A  court  of  equity,  having  pos- 
session in  a  foreclosure  suit  of  the 
property  of  a  railroad  company, 
has  jurisdiction  to  authorize  the 
creation  of  debts  for  rolling  stock 
and  other  purposes,  when,  in  its 
opinion,  it  is  necessary  so  to  do  to 
secure  the  continued  and  success- 
ful operation  of  the  road,  and  to 
charge  the  debts  so  created  as 
a  Arst  lien  on  the  mortgaged 
property.  Id. 
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MANUFACTURING  CORPO- 
RATIONS. 

.  The  penalty  imposed  by  the 
General  Manufacturing  act  (§  12, 
chap.  40,  Laws  of  1848),  upon 
trustees  of  a  corporation  organ- 
ized under  it,  for  failure  to  niake 
and  file  the  prescribed  annual  re- 
port, is  not  applicable  to,  and  is 
not  incurred  by,  a  non-compliance 
with  the  provision  of  the  act  of 
1833  (S  2,  chap.  333,  Laws  of  1853), 
which  requires  that  in  all  state- 
ments and  reports  which  are  to 
be  published  of  a  company,  any 
portion  of  the  stock  of  which  has 
been  issued  in  payment  for  prop- 
erty, "it  shall  not  be  stated  or  re- 
ported as  being  issued  for  cash 
paid  into  the  company,  but  shall 
be  reported  in  this  respect  ac- 
cording to  the  fact."  Whitakerx. 
Mdsterton.  277 

An  annual  report  filed  by  a  manu- 
facturing corporation  sUited  the 
amount  of  its  capital  and  that  all 

of  it  had  '*  been  paid  in  in  cash, 
patent  rights,  merchandise,  ma- 
chinery, accounts,  etc.,  necessary 
to  the  business  and  for  which 
stock  to  the  amount  of  the  value 
thereof  has  been  Lssued  by  the 
company."  In  an  action  "by  a 
creditor  of  the  corporation  against 
the  trustees  for  alleged  failure  to 
make  ihe  prescribed  report,  held, 
that  the  report  made  was  a  sufti- 
cient  compliance  with  the  require- 
ments of  the  act;  that  It  was  not 
necessary  to  specify  therein  how 
much  of  the  capital  was  paid  in 
cash  and  what  amount  in  prop- 
erty ;  and  that,  therefore,  the  action 
was  not  maint'iinable.  Id. 

.  The  provision  of  the  act  im- 
posing the  penalty  is  to  be  con- 
strued like  other  penal  stat  ut«s :  its 
scope  may  not  be  enlarged  by  con- 
struction or  implication,  and  the 
penalty  may  not  be  imposed  ex- 
cept in  cases  where  the  plain  lan- 
guage of  the  provision  requires 
it.  Id- 


MARRIED  WOMEN. 

.  Where  a  wife  authorizes  her  hus; 
band  to  contract  in  matters  re- 
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lating  to.  and  for  the  benefit  of 
her  separate  estate,  and  in  exe- 
cuting such  a  contract  to  use  the 
name  of  a  firm  ostensibly  com- 
posed of  herself  and  her  husband, 
she  is  liable  upon  an  obligation  so 
executed ;  and  this  without  regard 
to  the  question  as  to  whether  such 
a  firm  in  fact  exists,  or  as  to 
whether,  as  matter  of  law,  they 
were  capable  of  assuming  the  re- 
lation of  copartners.  Noel  v. 
Kinney.  74 

2.  As  to  all  contracts,  relating  to  her 
separate  estate  or  made  in  the 
course  of  her  separate  business,  a 
married  woman  stands  at  law  on 
the  same  footing  as  if  unmarried, 
and  can,  therefore,  make  or 
authorize  her  husband  as  agent 
to  make  for  her  negotiable  paper 
which  will  be  governed  by  the 
law  merchant;  and  may  be  sued 
upon  it  in  the  ordinary  way,  by 
general  complaint,  without  spe- 
cial averments.  Id. 

8.  A  married  woman  may  be  es- 
topped by  her  acts  and  declara- 
tions in  any  matter  in  respect  of 
which  she  is  capable  of  acting 
sui  juris.  Id. 


mately  and  reasonably  lead  to 
such  a  result;  and  if  the  facts 
proved  do  not  fairly  tend  to  sup- 
port a  presumption  of  freedom 
from  negligence,  the  question  be- 
comes one  of  law  for  the  court. 

Id. 

MILK. 

1.  Under  the  act  of  1886  (Chap.  183, 
Laws.' of  1885,  as  amended  by 
chap.  458  of  that  year),  prohibit- 
ing the  sale  of  adulterated  milk; 
and  making  the  violation  of  the 
prohibition  a  misdemeanor,  crim- 
inal knowledge  or  intent  forms 
no  element  of  the  offense.  People 
V.  KibUr.  321 

2.  All  that  is  requisite  to  establish 
the  offense  is  to  show  a  sale  of 
milk  falling  below  the  standard 
fixed  by  the  act  and  coming 
within  its  definition  of  adulterated 
milk.  Id. 

3.  If  the  sale  was  of  skimmed  milk, 
and  if  such  sale  is  within  the  ex- 
ception of  tbe  statute  (as  to  which. 
qxiare),  this  is  matter  of  defense. 

Id. 

4.  The  act  as  thus  construed  is  con- 
stitutional. Id. 


'     MASTER  AND  SERVANT. 

1.  To  authorize  a  recovery  in  an 
action  by  a  servant  against  his 
master  tor  injuries  received  by 
the  former  in  the  course  of  his 
employment,  the  evidence  must 
establish  personal  fault  on  the 
part  of  the  master,  or,  what  is 
equivalent  thereto;  and  he  is  en- 
titled to  the  benefit  of  the  pre- 
sumption that  he  has  performed 
his  duty,  until  the  contrary  is 
shown.     Cahill  v.  Hilton.  513 

2.  So,  also,  the  plaintiff  is  required 
to  show  affirmatively  his  own 
freedom  from  negligence;  and 
while  this  is  usually  a  question 
of  fact  and  the  absence  of  con- 
tributory negligence  is  often  to 
be  inferred  from  the  nature  of  the 
accident  and  the  circumstances  of 
the  case,  that  conclusion  cannot 
legally  be  reached,  unless  such  cir- 
cumstances are  proved  as  legiti- 

SicKLKS  —  Vol.  LXI.        94 


MISDEMEANOR. 

1.  An  indictment  for  a  statutory 
misdemeanor,  which  charges  the 
facts  constituting  the  crime  in  the 
words  of  the  statute  and  contains 
averments  as  to  lime,  place,  per- 
son and  other  circumstances  to 
identify  the  particular  transaction 
is  good.     Pe(yple  v.  West.  293 

2.  Under  the  act  of  1885  (Chap.  183, 
Laws  of  1885,  as  amended  by 
chap.  458  of  that  year),  prohibit- 
ing the  sale  of  adulterated  milk; 
and  making  the  violation  of  the 
prohibition  a  misdemeanor,  crim- 
inal knowledge  or  intent  forms 
no  element  of  the  offense.  People 
V.  Kibler.  821 

8  All  that  is  requisite  to  establish 
the  offense  is  to  show  a  sale  of 
milk  falling  below  the  standard 
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fixed  by  the  act  and  cominc 
within  its  definition  of  adulterated 
milk.  Id, 

4.  If  the  sale  was  of  skimmed  milk, 
and  i^  such  sale  is  within  the  ex- 
ception of  the  statute  (as  to  which, 
qucBre),  this  is  matter  of  defense. 

Id. 

5.  The  act  as  thus  construed  is  con- 
stitutional. Id. 


MORTGAGE. 

1.  Where  a  purchaser  of  a  portion 
of  mortgaged  premises  assumes 
and  agrees  to  pav,  as  part  of  the 
purchase-price    tLe  whole    mort- 

fage,  he  becomes  the  principal 
ebtor,  the  mortgagor  remainmg 
simply  a  surety;  the  portion  con- 
veyed is  primarily  liable  for  the 
mortgage  debt,  and  the  remainder 
is  liable  as  security  merely.  Wil- 
cox y.  Campbell,  825 

2.  The  purchaser,  therefore,  is  bound 
to  protect  the  mortgagor  and  his 
land  from  any  liability  on  account 
of  the  mortgage  debt.  Id. 

8.  This  obligation  on  the  part  of  the 
purchaser  is  not  affected  by  its 
conveyance;  and,  if  the  said  pur- 
chaser fails  to  protect  the  residue 
from  sale  under  the  mortgage, 
he  becomes  liable  to  the  grantee 
thereof  for  the  damages  thus 
caused  to  him.  Id. 

4.  The  grantee  of  the  remainder  is 
not  bound  to  take  any  steps  in  an 
action  to  foreclose  the  mortgage ; 
it  is  the  duty  of  the  principal  to 
appear  therein  and  protect  the  in- 
terests of  his  surety;  and,  if  he 
fails  so  to  do  and  the  latter  is.  in 
consequence,  deprived  of  his  land, 
the  value  thereof  is  the  fair  meas- 
ure of  his  damages.  Id. 

5.  The  rule  which  requires  a  party 
exposed  to  injury  or  damage  to 
make  the  loss  as  small  as  he  reason- 
ably can,  does  not  require  the 
grantee  of  the  remainder  to  ad- 
vance the  money  to  pay  the  mort- 

fftge  for  the  purpose  of  protecting 
imself  and  his  land.  Id. 


6.  The  lien  of  a  mortage  attaches 
not  only  to  the  land  in  the  condi- 
tion in  which  it  was  at  the  time 
of  its  execution,  but  as  changed  or 
improved  by  accretions  or  by  labor 
expended  upon  it  while  the  mort- 
gage is  in  existence;  and  credit- 
ors, whose  debts  were  created  for 
money,  labor  or  materials  used  in 
the  improvement,  acquire  no  legal 
or  equitable  claim  to  displace  or 
suboi*dinate  the  lien  of  the  mort- 
gage for  their  protection.  Raht  v. 
AUrm.  423 

7.  The  R.  B.  I.  Co.  was  organized 
for  the  purpose  of  erecting  and 
managing  a  hotel.  It  purchased 
lands  subject  to  a  mortgage,  and 
to  raise  funds  to  build  the  hotel 
sold  and  hypothecated  its  bonds 
secured  by  a  trust  mortgage  on 
the  hotel  property.  Having  ex- 
hausted all  of  its  available  means, 
and  being  indebted  to  a  large 
amount  for  labor,  materials,  etc., 
before  thejcompletion  of  the  build- 
ing, in  an  action  brought  by  a 
stockholder  to  dissolve  the  corpo- 
ration, a  receiver  was  appointed, 
who  by  an  ex  parte  order  in  said 
action  was  authorized  to  borrow 
on  his  certificates  $180,000  for  the 
"  purpose  of  paying  the  employes 
of  said  company,"  which  certifi- 
cates were  declared  by  the  order 
to  be  a  first  lien,  prior  to  the  trust 
mortgage.  Neither  the  trustee  nor 
the  bondholders  were  then  parties 
to  the  action,  and  they  had  no  no- 
tice of  the  application  for  the 
order.  Under  said  order  $110,000 
of  certificates  were  issued  by  the 
receiver.  On  foreclosure  of  the 
original  mortgage  a  surplus  arose, 
and  in  proceedings  to  determine 
the  priority  of  claims  thereto,  hM, 
the  fact  the  company  was  owing 
debts  for  labor  created  no  equity 
for  their  payment  in  preference  to 
the  bondholders ;  and  that  so  much 
of  the  order  as  made  the  certificates 
prior  liens  was  void.  Id. 

8.  In  the  surplus  money  proceedings 
the  order  was  sounit  to  be  sus- 
tained on  the  ground  that  when  it 
was  granted  a  large  number  of 
laborers  whose  wages  were  in  ar- 
rears were  absolutely  destitute, 
had  become  riotous,  and  threat- 
ened, unless  paid,  to  bum  the  hotel 
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building,  and  the  referee  found 
that  but  for  the  advancement  of 
money  on  the  certificates  which 
enabled  the  receiver  to  payoff  the 
arrears  of  wages,  the  hotel  and 
other  property  of  the  company 
"would,  in  all  probability,  have 
been  destroyed  or  seriously  in- 
jured." Held,  that  this  did  not 
justify  the  order;  that  the  debt  so 
created  by  the  receiver  was  not 
one  for  preservation;  that  it  could 
not  be  assumed  that  the  ordinary 
ajjencies  of  the  law  were  insuffi- 
cient to  furnish  the  requisite  pro- 
tection. Id, 

0.  Also,  Tield,  that  the  granting  of 
the  order  without  notice  to  the 
mortgagee  or  bondholders  did  not 
bind  them  as  an  adiiidication ; 
that  they  were  entitled  to  notice 
and  an  opportunity  to  be  heard.  Id. 

See  Chattel  Mortgage. 
Foreclosure. 


I^IOTIONS  AND  ORDERS. 

1.  Although  it  appears  by  the  opinion 
of  the  General  Term  that  a  judg- 
ment in  an  action  tried  by  the 
court  was  reversed  upon  the  facts; 
yet  if  this  does  not  appear  in  the 
order  of  reversal  this  court  is 
bound  to  presume  that  the  reversal 
was  upon  questions  of  law  only. 
Leiois  V.  Barton.  70 

2.  The  members  of  a  firm  con- 
tracted for  the  purchase  for  the 
firm  of  certain  real  estate,  the  title 
was  taken  in  the  name  of  one  of 
them  for  their  joint  benefit,  the 
grantee  giving  back  a  mortgage 
for  the  purchase  money.  Ildi, 
that  the  other  two  partners  were 
entitled  to  be  made  parties  defen- 
dant; and  that  the  questions  as  to 
whether  a  valid  trust  was  created 
in  their  favor,  or  as  to  whether 
they  were  in  a  position  to  defend 
against  the  mortgage  could  not 
properly  be  determined  on  a 
motion  to  have  them  brought  in 
as  parties,  but  were  questions  to 
be  litigated  on  trial  of  the  action. 
Jo/inston  V.  Donvan,  269 

8.  It  teems  that  the  provisions  of  the 
Code  of  Civil  Procedure  (§§  870, 


878),  in  reference  to  the  examina- 
tion of  a  party  to  an  action  before 
trial,  do  not  absolutely  bind  the 
judge  to  whom  application  is  made 
for  such  an  examination  to  grant 
an  order,  although  the  afiidavit 
presented  in  form  conforms  to  the 
requirements  of  said  provisions. 
Jenkins  v.  Puinam.  273 

4.  Where,  from  the  nature  of  the 
action  and  the  other  facts  dis- 
closed, the  judge  can  see  that  the 
examination  is  not  necessary;  that 
it  is  sought  merely  for  annoyance 
or  delay,  he  may,  m  his  discretion,, 
deny  the  application.  Id, 

5.  Conceding  the  provision  requir- 
ing the  judge  to  make  the  order 
to  be  mandatory,  it  does  not  inter- 
fere with  the  power  of  the 
Supreme  Court ;  it  may,  on  motion, 
in  the  exercise  of  its  discretion 
upon  all  the  facts  appearing, 
vacate  the  order  and  leave  the 
party  to  take  the  examination  on 
the  trial.  Id. 

6.  An  order  vacating  an  order  for 
the  examination  oif  a  party  is  not 
reviewable  here,  unless  it  appears 
from  it  that  the  decision  was 
placed  upon  some  ground  of  law 
not  involving  discretion.  Id, 

7.  Where,  after  an  order  requiring 
an  infant  plaintiff  to  file  security 
for  costs  and  staying  proceedings 
until  the  order  was  complied  witii, 
and  pending  a  motion  to  dismiss 
the  complaint  because  of  a  failure 
to  comply  with  the  order,  the 
court  granted  an  order  allowing 
plaintiff  to  prosecute  the  action  as 
a  poor  person.  Held,  that  the  stay 
did  not  deprive  the  court  of  juris- 
diction to  make  the  second  order; 
and  that  such  an  order  was  an. 
answer  to  the  motion  to  dismiss. 
Shearman  v.  Pope.  664 

Order  duly  granted  and  fiUd, 

taUd  and  effective  from  time  of  filing, 
and  not  affected  bjf  omission  of  clerh 
to  enter. 

See  Vilas  v.  Page.  4m 

MUNICIPAL   CORPORATIONS. 

1.  The  provision  of  the  Code  of 
Civil  Procedure  (§  8245),  prohibit- 
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ing  the  allowance  of  costs  to  the 
plaintiff  in  an  action  against  a 
municipal  corporation  in  which 
the  complaint  demands  a  judg- 
ment for  money  only,  unless  the 
claim  was  before  the  commence- 
ment of  the  action  presented  for 
payment  to  the  chief  fiscal  officer 
of  the  corporation,  does  not  apply 
to  an  action  for  the  recovery  of 
damages  for  injuries  caused  by 
the  negligence  of  the  servants  of 
the  corporation.  Oage  v.  Vil.  of 
fforneUavUle,  667 

12.  It  aeeins  tliat  the  chief  fiscal  officer 
of  a  village  is  its  treasurer,  not  its 
board  of  trustees.  Id. 

See  Brooklyn  (City  op). 
New  York  (City  op). 


NEGLIGENCE. 

1.  Plaintiff,  a  passenger  on  defend- 
ant's road,  in  attempting  to  step 
from  the  car  to  the  station  plat- 
form missed  tlie  platform,  fell  be- 
tween it  and  the  car  and  was  in- 
jured. In  an  action  to  recover 
damages  for  the  injuries  the  fol- 
lowing facts  appeared :  The  dis- 
tance between  the  platform  and 
the  car  was  eleven  inches  The 
lower  step  of  the  car  was  eight 
inches  below  the  top  of  the  plat- 
form, and  one  foot  seven  inches 
distant  therefrom.  The  second 
step  was  about  four  inches  be- 
low the  platform  and  two  feet 
two  inches  therefrom.  Plaintiff 
stepped  from  the  second  step 
without  having  hold  of  the  iron 
railing  on  either  side  and  without 
looking  to  see  the  station  plat- 
form. The  platform  had  been 
used  for  many  years  by  passen- 
gers, and  prior  to  the  accident  no 
one  had  been  injured  or  had 
suffered  any  inconvenience  on  ac- 
count of  the  distance  between  the 
platform  and  the  cars.  It  did  not 
appear  but  that  the  platform  was 
constructed  in  the  ordinary  way, 
or  that  the  space  between  it  and 
the  car  was  more  than  was  re- 
quisite, and  there  was  no  com- 
plaint that  the  platform  was  out  of 
order  or  improperly  constructed. 
Seldf  the  facts  did  not  justify  a 


verdict  for  plaintiff;  and  that  a 
refusal  to  direct  a  verdict  for  de- 
fendant was  error.  Laffiin  v.  B. 
db  8.  W,  K  R  Co.  136 

2.  As  a  general  rule  where  an  appli- 
ance, machine  or  structure,  not 
obviously  dangerous,  has  been  in 
>daily  use  for  years  and  has  uni- 
formly proved  adequate,  safe  and 
convenient,  it  may  be  continued 
without  the  imputation  of  negli- 
gence. Id. 

3.  It  is  not  the  duty  of  a  railroad 
company  to  furnish  some  one  to 
aid  passengers  in  alighting  from 
its  cars.  Id. 

4.  In  an  action  to  recover  damages 
for  alleged  negligence  on  the  part 
of  defendant  causing  the  death  of 
W.,    plaintiff's    intestate,    it  ap- 
peared that  W.  was  struck  by  one 
of  defendant's  cars  and  killed  at  a 
street  crossing  in  the  village  of  H. 
Six  tracks  cross  the  street  at  this 
point.     W.  approached  the  cross 
ing  along  the  street  on  foot  from 
the  north,  the  line  of  the  street 
and  of  the  rails  as  they  approach, 
the  former   from  the  north,  the 
latter  from  the  west,  make  quite 
an  acute  angle.     The  first  track  is 
a  switch,  and  the  car  which  struck 
W.  was  not  attached  to  any  engine, 
but    was    pushed    or    "kicked" 
down  from  the  west  on  said  track: 
it  was  moving  by  its  own  momen- 
tum at  a  rate  of  not  over  four  miles 
an  hour.     The  accident  occurred 
in  the  middle  of  a  bright,  clear 
day.     Up  to  a  point  on  the  street 
thirty-one  and  a  half  feet  north- 
erly from  the  crossing  the  switch 
could  not  be  seen,  as  a  building 
obstructed  the  view,  but  at  that 
point  it  could  be  seen  to  the  west 
for  a  distance  of  fifty-seven  feet 
from  the  crossing.    When  within 
ten  feet  of  the  track  it  could  be 
seen  one  hundred  and  thirty -seven 
feet.    The  switch  was  used  for  the 
delivery  of  coal  for  the  village, 
and  the  cars  containing  coal  were 
habitually     shunted     down    the 
switch  to  the  place  of  delivenr. 
W.  was  employed  in  a  coal  yard 
near  the  crossing  and   was  per- 
fectly familiar  with  the  crossing 
and  the  use  made  of  the  switch. 
Held  (RuoBR,  Ch.  J.,  Andrews 
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and  Danforth,  JJ.,  dissenting), 
that  the  facts  made  it  absolutely 
certain  either  that  W.  looked  ana, 
seeing  the  car  coming,  undertook 
to  cross  in  front  of  it,  or  did  not 
look  when  it  was  his  duty,  and 
was,  therefore,  chargeable  with 
contributory  negligence;  and  that 
a  submission  of  the  question  to  the 
jury  was  error.  Woodard  v.  N, 
r.,  L.  E.  <fc  W.  B.  R.  Go.         869 

5.  A  Iso  held,  the  fact  that  trains  were 
moving  past  the  crossing  on  the 
other  tracks,  south  of  the  switch, 
did  not  authorize  an  inference 
that  the  decedent's  attention  was 
so  diverted  as  to  excuse  his  omis- 
sion to  look  and  see  if  the  track 
was  clear.  Id. 

6.  To  authorize  a  recovery  in  an 
action  by  a  servant  against  his 
master  for  injuries  received  by  the 
former  in  the  course  of  his  em- 
ployment, the  evidence  must  estab- 
lish personal  fault  on  the  part  of 
the  master,  or  what  is  equivalent 
thereto;  and  he  is  entitled  to  the 
benefit  of  the  presumption  that 
he  has  performed  his  duty,  until 
the  contrary  is  shown.  OahiU  v. 
HiUon.  612 

7.  So,  also,  the  plaintiff  is  required 
to  show  affirmatively  his  own  free- 
dom from  negligence;  and  while 
this  is  usually  a  question  of  fact 
and  the  absence  of  contributory 
negligence  is  often  to  be  inferred 
from  the  nature  of  the  accident 
and  the  circumstances  of  the  case, 
that  conclusion  cannot  legally  be 
reached, unless  such  circumstances 
are  proved  as  legitimately  and 
reasonably  lead  to  such  a  result ; 
and  if  the  facts  proved  do  not 
fairly  tend  to  support  a  presump- 
tion of  freedom  from  negligence, 
the  question  becomes  one  of  law 
for  the  court.  Id. 

8.  In  an  action  to  recover  damages 
for  personal  injuries  alleged  to 
have  been  caused  by  defendants' 
negligence,  the  following  facts 
appeared :  Plaintiff  was  employed 
as  general  helper  in  the  gig  room 
of  defendants'  carpet  factory.  The 
superintendent  and  the  foreman  of 
the  factory  had  been  expressly 
directed  by  the  defendants  not  to 


allow  the  machinery  to  be  repaired 
while  in  motion.  The  gigs  were 
operated  by  leather  belts  running 
over  drums  or  pulleys.  One  of 
the  belts,  the  laces  of  which  had 
become  loose,  had  been  thrown  off 
the  gig- wheel  and  was  dane^ling 
from  the  shaft  overhead.  Plamtiff 
was  requested  by  a  fellow-work- 
man to  pUice  the  belt  upon  nails 
driven  near  the  shaft  for  the  pur- 
pose of  stopping  its  revolution  so 
that  it  could  be  relaced.  A  ladder, 
which  had  been  in  general  use 
about  the  factory  for  a  number  of 
years,  was,  at  the  time,  fastened 
by  hooks  to  a  scantling,  and  was 
so  situated  as  to  enable  plaintiff 
to  reach  the  belt  from  it.  He  tes- 
tified that  he  ascended  the  ladder, 
placed  his  right  arm  around  a 
beam  near  his  head,  seized  the  belt 
with  his  left  hand  and  attempted 
to  lift  it  to  throw  it  over  the  nails 
when  he  became  unconscious. 
The  belt  was  revolving  toward  him 
and  downward.  Plaintiff  was 
found  lying  unconscious  upon  the 
floor  at  the  foot  of  the  ladder,  the 
ladder  and  the  scantling  were 
broken  and  lay  in  pieces  on  the 
floor,  around  and  partly  upon  him. 
Plaintiff's  left  arm  was  seyered 
from  the  body  and  was  found  lying 
on  the  floor  from  six  to  ten  feet 
from  it  and  back  of  the  shaft. 
There  was  no  necessity  for  lacing 
the  belts  while  the  machinery  was 
in  motion;  it  had  been  at  rest 
during  the  noon  intermission  and 
the  accident  happened  immedi- 
ately after  it  had  again  been  put 
in  motion.  Plaintiff  admitted 
that  he  had  frequently  performed 
this  service  before  and  always  in 
the  same  manner,  and  that  he  knew 
it  to  be  a  hazardous  undertaking. 
The  claim  of  negligence  was  that 
the  ladder  was  defective;  there 
was  no  proof  that  defendants  were 
aware  that  it  was  used  for  such  a 
purpose.  Held,  the  evidence  clearly 
showed  the  injury  did  not  result 
from  any  defect  in  the  ladder;  but 
if  so,  plaintiff  alone  was  charge- 
able with  negligence  in  electing  to 
perform  the  service  in  a  way 
known  by  him  to  be  dangerous, 
rather  than  adopt  the  precautions 
which  would  have  made  it  entirely 
safe.  Id. 
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9,  In  an  action  to  recover  damages 
for  alleged  negligence,  it  appeared 
that  plaintiff  was  a  passenger  in  a 
train  on  defendant's  road,  and  as 
the  train  approached  his  destina- 
tion he  arose  from  his  seat  and 
went  to  the  end  of  the  car  to  get 
some  baggage.  On  his  return  ho 
tripped  and  fell  over  a  board 
which  a  brakeman  had  placed 
across  the  aisle  from  one  seat  to 
the  one  opposite  and  was  injured. 
The  brakeman  was  called  as  a  wit- 
ness for  the  defendant  and  testi- 
fied that  he  was  standing,  or  about 
to  get  up,  on  the  board  when 
plaintiff  came  up  and  asked  to  be 
permitted  to  pass;  the  witness,  in 
doing  this,  cautioned  him  to  be 
careml  about  or  look  out  for  the 
board.  On  cross-examination  said 
witness  was  asked  if  he  did  not 
state  to  plaintiff,  on  the  train,  that 
he  had  forgotten  to  remove  or 
slide  back  tne  board  and  that  it 
was  his  fault,  that  he  was  careless. 
This  was  objected  to;  objection 
overruled  and  witness  answered, 
denying  any  such  conversation, 
and  he  denied  having  any  conver- 
sation with  plaintiff  after  the  acci- 
dent. Plaintiff  was  subsequently 
recalled,  and,  after  testifying  that 
he  did  have  a  conversation  with 
the  brakeman,  was  asked  to  state 
it.  This  was  objected  to;  objec- 
tion overruled  and  exception 
taken.  Plaintiff  in  giving  the 
conversation  did  not  testify  that 
the  brakeman  stated  it  was  his 
fault,  but  on  being  directed  by 
the  court  to  repeat  the  conversa- 
tion included  that  statement. 
Held,  that  the  reception  of  the  evi- 
dence was  error;  that  it  did  not 
legitimately  tend  to  impeach  or 
<jontradict  the  direct  testimony  of 
the  brakeman;  also,  the  fact  that 
the  declaration  was  called  out  by 
the  court,  not  in  response  to  the 
question  of  plaintiff's  counsel, 
and  that  no  motion  was  made  to 
strike  it  out  did  not  deprive  de- 
fendant of  the  benefit  of  the  ex- 
ception; that  as  the  court  had 
already  ruled  that  the  conversa- 
tion was  proper  it  was  not  neces- 
sary to  repeat  the  objection. 
Sherman  v.  D.,  L.  db  W.  R  R.  Go. 

542 


10.  In  an  action  to  recover  damages    11.  In  an  action  against  a  railroad 


for  iniuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
it  appeared  that  plaintiff,  as  a 
passeneer  on  the  road  of  the 
K.  Y.  &  N.E.  R.  R  Co..  came  into 
the  depot  at  Hartford,  Conn., 
which  depot  was  built  and  used  in 
common  by  that  company  and  the 
defendant.  There  were  exits  from 
the  depot  on  the  east  and  west 
sides.  Plaintiff,  who  had  never 
before  been  in  Hartford,  followed 
a  number  of  other  passengers  out 
of  the  depot  on  to  a  platform  run- 
ning along  its  east  side.  One  of 
defendant^  tracks  ran  outside  of 
the  depot  along  near  the  platform, 
so  close  that  its  cars  moving 
thereon  overlapped  the  platform 
two  or  three  inches  and  more  ac- 
cording to  the  oscillations  of  the 
car.  Cabmen  were  standing  about 
ten  feet  from  the  platform,  one  of 
whom  approached  plaintiff  and 
was  engaged  by  him.  He  took 
part  of  plaintiff's  baggage  and 
proceeded  to  his  cab  a  few  feet 
distant,  leaving  plaintiff  on  the 
platform,  when  one  of  defendant's 
trains,  moving  at  an  unusually 
rapid  rate  upon  the  track,  over 
which  the  cabman  had  just  passed, 
struck  plaintiff  and  inflicted  the 
injury.  It  was  a  dark,  hazy  even- 
ing. Plaintiff  did  not  know  of 
the  existence  of  the  track  and  did 
not  see  it.  Both  he  and  the  cab- 
man testified  that  they  did  not  see 
the  train  or  know  of  its  approach 
and  heard  no  bell  or  whistle. 
Held,  that  the  evidence  justiOed  a 
submission  of  the  case  to  the  jury 
and  was  sufficient  to  sustain  a  ver- 
dict for  plaintiff;  that  he  was 
entitled  to  a  safe  passage  out  of 
the  depot  and  had  a  rig^ht  to  act 
upon  the  assumption  that  every 
necessary  and  reasonable  precau- 
tion would  be  taken  to  make  it 
safe;  that  he  had  a  right  to  regard 
the  platform  as  a  safe  and  proper 
place;  and  that  to  bring,  without 
notice,  a  train  at  such  a  si>eed  up 
to  a  station  and  into  the  neighbor- 
hood of  outgoing  and  incoming 
passengers,  and  so  near  a  platform 
provided  for  them  as  to  sweeps 
portion  of  it,  was  negligence. 
Archer  v.  N,  T.,  N.  H,  dbH.RR 
Co.  589 
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company  to  recover  damages  for 
an  injury  to  a  passenger  caused 
by  the  lalling  upon  him  of  an 
article  placed  in  a  rack  over  his 
seat  by  another  passenger,  held, 
that  in  looking  for  and  protecting 
passengers  from  such  dangers,  a 
carrier  was  not  required  to  exer- 
cise the  highest  care  which  human 
vigilance  can  give,  but  only 
reasonable  care,  to  be  measured 
by  the  circumstances  surrounding 
each  case.  Morris  v.  K  T.  C.  3t 
K  R  B.  B.  Co,  078 


NEW  YORK  (CITY  OP). 

1.  By  the  \Iontgomerie  charter  the 
city  of  New  York  received,  not ' 
simply  the  political  right  to  es- 
tablish and  regulate  ferries,  but 
the  property  in  the  ferry  fran- 
chises from  the  *'  Island  Manhat- 
tan's to  any  of  the  opposite  shores 
all  around  the  same  island. "  The 
words  ** opposite  shores"  were 
not  intended  to  limit  the  right 
granted  to  ferries  from  some  point 
in  the  city  to  a  point  diametrically 
opposite,  but  the  purpose  was  to 
secure  to  the  citv  all  the  ferry 
franchises  to  and  from  it.  Mayor, 
etc.  V.  Starin.  1 

H.  Accordingly  Tield,  that  the  grant 
included  the  ferry  franchises  and 
the  exclusive  right  to  control  and 
receive  the  revenues  of  all  ferries 
between  the  city  and  Staten  Island. 

Id. 

8.  The  rule  requiring  all  gratuitous 
grants  by  the  sovereign  of  exclu- 
sive privileges  and  franchises  to 
be  construed  strictly,  and  that  any 
ambiguity  therein  must  operate 
against  the  gi'antec.  is  not  in  its 
strictness  fully  applicable  to  the 
grant  of  a  ferry  franchise,  ttuch 
a  grant  is  never  without  a  con- 
sideration, as  it  imposes  upon  the 
grantee  the  obligation  of  maintain- 
ing a  ferry,  with  suitable  accom- 
modations, for  the  convenience  of 
the  public.  Id, 

4.  The  rule  also  does  not  apply  to 
the  grants  under  said  charter,  as 
by  the  terms  of  the  charter  itself 
it  is  in  all  things  to  "  be  construed 


*  •  *  benignly  and  in  favor  of 
and  for  the  most  and  greatest  ad- 
vantage, profit  and  benefit  "  of  the 
city.  Id. 

5.  While,  if  a  practical  construction 
bjr  the  parties  interested,  of  am- 
biguous language  in  such  a  grant, 
as  evidenced  by  their  acts,  has 
been  uniform,  it  is  entitled  to 
^reat,  if  not  controlling  weight, 
if  it  has  not  been  uniform,  and 
such  acts  indicate  conflicting 
views,  they  furnish  no  aid  in 
arriving  at  the  meaning.  Id, 

6.  The  omission  of  the  city  to  assert 
its  rights  under  the  charter,  oj 
passive  submission  to  the  invasion 
thereof,  held  to  have  but  little 
bearing  in  the  construction  of  the 
grant;  but  that  the  acts  of  the 
city  in  asserting  and  exercising  its 
rights  from  time  to  time,  claiming 
the  exclusive  franchise,  conclu- 
sively showed  its  understanding 
of  its  rights  under  the  charter. 

Id. 

7.  It  seems  that  the  various  statutes 
creating  corporations  to  operate 
ferries  between  the  city  and 
Staten  Island  (Chap.  182,  Laws  of 
1889;  chap.  863,  Laws  of  1845; 
chap.  257,  Laws  of  1848),  give  no 
right  to  the  corporations  so  organ- 
ized to  interfere  with  the  fran- 
chises of  the  city,  and  before  they 
could  lawfully  operate  their  ferries 
they  were  bound  to  acquire  the 
right  from  the  city.  Id, 

8.  Also,  Tield,  that  where  lessees  from 
the  city  were  engaged  in  operat- 
ing ferries  between  the  city  and 
Btaten  Island,  it  was  no  defense 
in  an  action  a^inst  one  operating 
such  a  ferry  in  violation  of  the 
rights  of  the  city,  that  it  had  not 
lawfully  established  a  ferry  to  said 
island  or  executed  a  legal  lease; 
that  a  mere  wrong-doer  was  not 
in  a  position  to  assail  the  action  of 
the  city,  and  could  not  appro- 
priate its  franchises  because  it  had 
not  in  the  management  of  them 
observed  the  provisions  of  its 
charter;  aiid  that  it  was  sufficient 
to  authorize  a  judgment  restrain- 
ing  such  an  invasion  of  its  rights 
for  the  city  to  show  that  ferries, 
adequate  for  the  public  conven- 
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ience,  were  in  fact  established  and 
operated;  and  so,  that  its  duties  to 
the  public  as  owner  of  the  fran- 
chises had  been  discharged.      Id 

9.  Also,  hM,  the  fact  that  the  de- 
fendant in  such  an  action  had  a 
coasting  license  did  not  give  it 
authority  to  invade  the  ferry  fran- 
chises of  the  city.  Id, 

10.  Also,  held,  that  persons  who  had 
merely  chartered  steamboats  to  the 
company  operating  the  unlawful 
ferry,  to  be  used  in  the  business, 
did  not  violate  the  rights  of  the 
city  and  were  not  proper  parties 
to  the  action.  Id. 

11  Also,  Tieldf  that  others  who  were 
mere  servants  or  agents  of  said 
company,  while  they  might  in  the 
discretion  of  the  court  be  joined 
as  defendants,  were  not  necessary 
parties,  and  that  this  court  could 
not  review  a  dismissal  of  the  com- 
plaint as  to  them.  Id. 

12.  Under  the  grant  to  the  city  of 
New  York  of  ferry  franchises  by 
the  Montgomerie  charter,  the  city 
has  authority  to  establish  a  ferry, 
to  run  from  one  place  in  the  city 
to  several  places  on  Staten  Island. 
Mayor,  etc.  v.  N.  J.  Stbt.  Nav. 
Co.  28 

18.  Tlie  city,  however,  in  the  dis- 
charge of  its  duty  as  the  owner 
of  said  franchises,  is  not  bound 
to  have  niore  than  one  terminus 
for  its  Staten  Island  ferries  in  this 
city,  unless  it  is  made  to  appear 
that  more  than  one  is  needed  for 
the  accommodation  of  the  public. 

Id. 

14.  In  an  action  to  restrain  defend- 
ant, the  N.  J.  8.  T.  Co.,  from  in- 
fringing upon  the  feriy  franchises 
belonging  to  the  said  city,  between 
it  and  Staten  Island,  it  appeared 
that  defendant  was  engaged  in 
carrying  passengers  to  and  from 
the  city,  its  boats  stopping  in 
going  and  returning  at  several 
places  on  Staten  Island  and  at 
two  places  in  New  Jersey,  the 
round  trip  being  about  twenty- 
four  miles.  Ileld^  that  the  busi- 
ness of  defendant  did  not  lose  its 
character  as  a  ferry  business  be- 


cause its  boats  stopped  on  the 
New  Jersey  Shore;  that  while  in 
the  carriage  of  passengers  from 
one  place  on  the  New  Jersey  shore 
or  the  Staten  Island  shore  to 
another  on  the  same  shore,  it  was 
simply  doing  the  business  of  a 
common  carrier,  as  its  boats  did 
not  pass  over  intervening  waters; 
it  was  engaged  in  a  ferry  business 
between  every  point  at  which  its 
boats  touched  for  passengers  and 
the  city;  that  so  far  as  it  was 
thus  operating  a  ferry  between  the 
city  and  Staten  Island,  it  was  un- 
lawfully inf rinffing  upon  the  ferry 
franchises  of  the  city;  and  that  a 
judgment  restraining  such  ualaw^- 
ful  acts  was  proper.  Id. 

15.  Also,  held,  the  fact  that  the  ter- 
minus of  defendant's  ferry  in  the 
city  was  at  a  private  pier,  seven 
eighths  of  a  mile  distant  from  the 
ferry  terminus  established  by  the 
city,  did  not  affect  the  character 
of  defendant's  acts  as  an  unlaw- 
ful intrusion  upon  the  rights  of 
the  city.  Id. 

16.  The  provision  of  general  orders 
No.  18  of  the  board  of  commission- 
ers of  the  fire  department  of  the  city 
of  New  York,  seriesof  1881  (par.  5, 
§  8),  which  provides  that  every 
officer  and  member  of  the  uni- 
formed force  of  the  department 
"  shall  be  responsible  for  any  want 
of  judgment,  skill  »  ♦  »  which 
may  cause  unnecessary  loss  of  life, 
limb  or  property,"  refers  to  a  loss 
which  has  actually  resulted,  not 
to  one  which  might  have  hap- 
pened. People  ex  rel.  y.  Bi,  Fire 
Comra.  257 

17.  Where,  therefore,  no  actual  loss 
has  been  occasioned  by  an  act  of 
a  member  of  the  force  complained 
of,  he  cannot  be  held  responsible 
under  said  provision.  Id. 

18.  The  jurisdiction  of  the  fire  de- 
partment of  the  city  of  New  York 
over  the  construction  of  buildings 
and  other  structures  on  the 
wharves  and  piers  in  the  city,  in- 
cludes structures  on  the  whkrvcs 
and  piers  owned  by  the  city,  as 
well  as  those  owned  by  private  in- 
dividuals. (P£CKiiAM,  J.,  dissent- 
ing.) Fire  Dept.  v.Atl<is  S,  J3.  Co.  56<> 
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19.  The  jurisdiction  giren  to  the 
dock  department  over  the  wharves 
and  piers  belonging  to  the  city, 
and  the  structures  thereon,  by  the 
act  of  1871  (§  99,  chap.  574,  Laws 
of  1871),  gives  to  that  department 
exclusive  charge  and  control,  such 
as  a  private  owner  has  of  struc- 
tures owned  by  him;  it  does  not 
interfere  with  the  building  and 
fire  law  or  the  power  of  the  offl- 
cei*s  having  charge  of  the  execu- 
tion thereof.  (Peckham,  J.,  dis- 
senting.) Id. 

20.  The  history  of  legislation  in  re- 
lation to  buildings  and  the  pre- 
vention of  fires  in  said  city  given. 

Id. 

21.  Whether  the  fire  department 
acts  independently  as  a  distinct 
entity,  with  corporate  powers, 
or  as  an  agency  of  the  city,  it  is  not 
estopped  from  claiming  against  a 
lessee  of  one  of  the  city  wharves 
obedience  to  the  building  laws, 
and  all  orders  and  regulations  law- 
fully made  in  pursuance  thereof, 
by  the  fact  that  the  lease  contains 
provisions  in  contravention  of 
those  laws  and  orders.  Id. 

2>it.  Accordingly  Jield,  in  an  action 
against  a  lessee  of  a  pier  belong- 
ing to  the  city,  to  recover  the 
penalty  imposed  by  the  act  of 
1871  (§  33,  chap.  C25,  Laws  of 
1871),  because  of  a  violation  of  the 
requirements  of  a  permit  granted 
by  the  board  of  examiners  for  the 
erection  of  a  structure  on  said 
pier,  that  plaintiff  was  not  es- 
topped by  a  provision  in  the  lease 
authorizing  the  structure  to  be 
erected  in  a  manner  different  from 
said  requirements.  Id. 

28.  The  provision  of  the  act  of  1874 
(§8,  chap.  547,  Laws  of  1874)  con- 
stituting the  board  of  examiners, 
is  not  violative  of  the  provision  of 
the  State  Constitution  (§  2,  art.  10), 
requiring  all  city  officers,  whose 
election  or  appointment  is  not  pro- 
vided for  by  the  Constitution,  to 
be  elected  by  the  electors  of  the 
city  or  appointed  by  the  authori- 
ties thereof  designated  by  the  legis- 
lature for  that  purpose.  The  mem- 
bers of  the  board  are  not,  as  such, 
city  officers.  Id. 


24.  Even  if  they  are  to  be  considered 
city  officers,  as  their  offices  were 
created  subsequent  to  the  adoption 
of  the  Constitution,  they  do  not 
come  within  its  purview.  Id. 

25.  The  determination  of  said  board 
of  examiners  as  to  the  mode  of 
construction  of  a  building,  if  their 
requirements  are  not  wholly  im- 
practicable, even  if  they  are  un- 
reasonable, may  not  be  reviewed 
by  the  courts.  Id. 


NOTICE. 

Where  notice  is  served  with  the 
summons,  that  in  case  of  default 
plaintiff  will  take  judgment  for  a 
sum  specified,  this  is  his  statement 
of  the  amount  involved,  and  it  is 
not  for  him  to  say  on  application 
for  an  extra  allowance  of  costs 
that  the  notice  is  a  nullity.  Adams 
V.  Arkenburgh.  615 


OATH. 

Where  the  assessor's  oath,  sworn  to 
and  attached  to  an  assessment- 
roll,  after  the  passage  of  the  act 
of  1885,  prescribing  the  form  of 
such  oath  (Chap.  207,  Laws  of 
1885),  instead  of  follow^ing  that 
form,  was  drawn  in  conformity 
to  the  statute  in  existence  when 
that  act  was  passed,  and  the  roll 
so  verified  was  delivered  to  the 
supervisor  of  the  town,  but  before 
it  had  been  in  any  way  produced 
before  or  acted  upon  by  the  board 
of  supervisors  a  new  oath  in  pro- 
per form  was  attached  to  the  roll. 
Beld^  that  the  verification  was 
valid;  that  in  this  respect  and  to 
this  extent  the  provision  of  the 
statute  as  to  the  time  of  verifica- 
tion is  directory  only.  People  ex 
rel.  V.  Jones.  880 


PARENT  AND  CHILD. 

1.  To  warrant  an  arrest  under  the 
section  of  the  Penal  Code  (§  201, 
subd.  2),  directing  the  arrest  of 
a  female  child  "who  has  been 
abandoned  or  improperly  exposed 
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or  neglected  by  its  parents  or  other  ' 
person  having  it  in  charge,"  it 
must  appear  that  the  child  was 
abandoned  and  neglected  by  the 
fault  of  her  parents  or  custodians. 
People  ex  rel.  v.  N.  T,  V,  Pro- 
tectory, 604 

2.  In  proceedings  on  writs  of  Tiabeas 
corpus  and  certiorari  it  appeared 
that  a  female  child  was  committed 
to  the  custody  of  defendant  for 
an  assumed  violation  of  said  pro- 
vision. The  only  evidence  in  the 
record  of  the  proceedings  before 
the  justice  was  the  complaint  and 
the  commitment;  in  the^  former 
she  was  charged  with  having  been 
found  *' improperly  exposed  and 
neglected  and  wandering"  in  a 
public  park  "  without  any  proper 
guardianship,"  and  the  commit- 
ment recited  that  the  material 
allegations  of  the  complaint  were 
established.  Held,  that  the  com- 
plaint did  not  bring  the  case  within 
the  said  provision,  as  it  was  not 
alleged  that  she  was  so  exposed  by 
those  having  her  in  charge.       Id. 

3.  The  information  in  such  a  case 
should  be  precise  and  brine  it 
clearly  within  the  statute;  when 
it  omits  any  essential  ingredient 
or  circumstance,  and  the  defect  is 
not  supplied  by  the  evidence,  the 
conviction  is  bad.  Id. 

4.  The  complaint  also  charged  "  that 
the  said  child  was  found  in  the 
company  of  *  *  *  ,  who  is  a 
reputed  prostitute,"  in  violation  of 
the  provisions  of  the  Penal  Code. 
The  return  to  the  writs  simply 
averred  its  incorporation,  and  that, 
by  virtue  of  defendant's  charter 
and  section  292  of  the  Penal  Code, 
the  child  was  committed  to  its 
custody  under  a  commitment,  a 
copy  of  which  was  annexed,  which 
recited  that  the  conviction  pro- 
ceeded upon  proof  of  the  charge 
made.  The  relator  traversed  the 
return,  alleging,  in  substance,  that 
the  child  had  done  no  act  pro- 
hibited by  the  Penal  Code,  but  was 
in  the  park  at  the  time  charged  for 
an  innocent  and  lawful  purpose, 
and  having  parents  with  whom  she 
resided.  Defendant  demurred  to 
this  traverse.     Held,  that  the  com- 


plaint followed  substantially  the 
language  of  the  fourth  subdivisicn 
of  said  section  and  was  sufficient 
as  matter  of  pleading;  that  the 
averments  in  the  traverse  admit- 
ted by  the  demurrer  might  show 
that  the  child  was  wrongfully  con- 
victed, but  it  could  not  be  inferred 
therefrom  that  there  was  no  evi 
dence  before  the  magistrate  justi- 
tying  the  conviction,  and  that  a 
retrial  upon  the  merits  could  not 
be  had  .n  these  proceedings.     Id. 

5.  It  was  admitted  that  no  notice  of 
the  proceedings  before  the  magis- 
trate was  given  to  the  father  of  the 
child,  with  whom  she  resided,  and 
that  he  was  not  present  at  the 
examination.  The  i*elator,  her 
mother,  was  present.  Held,  that 
by  reason  of  the  omission  of  notice 
to  the  father  the  magistrate  pro- 
ceeded without  jurisdiction;  also, 
the  fact  that  the  fathei  is  not  the 
relator  and  does  not  make  the  ap- 
plication for  the  discharge  did  not 
aflfect  the  question.  Id. 

6.  Under  the  provision  of  said  sec- 
tion, as  amended  in  1886  (chap. 
31,  Laws  of  1886),  declaring  that 
when  it  shall  appear  by  the  war- 
rant of  commitment  that  "the 
parent,  guardian  or  custodian'* 
was  present  at  the  examination 
before  the  magistrate  or  had  such 
notice  thereof  as  the  magistrate 
shall  deem  sufficient,  no  further 
or  other  notice  shall  be  necessary, 
where  both  parents  are  living  the 
notice  must  be  to,  or  the  appear- 
ance by  the  father.  Id. 

7.  The  court  below,  on  panting  or 
affirming  an  order  of  discharge  in 
such  proceedings,  has  no  authority 
to  allow  costs.  Id» 


PARKS. 

Under  the  act  of  1861  (chap.  840, 
Laws  of  1861),  providing  for  a 
public  park  for  the  city  of  Brook- 
lyn, the  city  acquired  a  fee  in  the 
lands  taken,  impressed  witjA  a 
trust,  of  which  the  legislature 
could  relieve  the  city.  City  B  Idfn 
V.  'Copeland.  496 
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PARTIES 

J.  Persons  who  have  merely  char- 
tered steamboats  to  a  company 
operating  an  unlawful  feriy  in 
the  city  of  New  York,  to  be  used 
in  the  business,  do  not  violate  the 
rights  of  the  city,  and  are  not 
proper  parties  to  an  action  to  re- 
strain the  operation  of  the  ferry. 
Ma/yor,  etc.  v.  Starin.  1 

2.  Others  who  are  mere  servants  or 
agents  of  said  company,  while 
they  may,  in  the  discretion  of  the 
court,  be  joined  as  defendants,  are 
not  necessary  parties,  and  this 
court  may  not  review  a  dismissal 
of  the  complaint  as  to  them.     Id. 

8.  E. ,  a  married  woman,  died  seized 
of  a  lot  of  land,  the  south-west 
line  of  which,  as  described  in  the 
deed  under  which  she  held,  was 
near  to  high-water  mark  of  the 
St.  Lawrence  river.  The  deed 
contained  a  reservation  (so  called 
therein)  of  all  the  grantor's  rights 
"to  the  land  now  under  water 
and  to  the  water  front  beyond  or 
south-west "  of  the  southwest  line 
of  the  lot  conveyed.  E.  died  in- 
testate, leaving  her  husband  and 
two  infant  children  her  surviving. 
In  an  action  of  ejectment,  brought 
by  the  survivors,  to  recover  the 
premises  embraced  in  the  reserva- 
tion, the  answer  of  the  infants 
denied  any  entry  by  them  upon 
or  claim  of  title  to  any  land  except 
that  of  which  their  mother  was 
seized  at  the  time  of  her  death, 
and  no  evidence  was  given  tend- 
ing to  show  possession  of  or 
assertion  of  title  on  their  part  to 
the  premises  in  question;  nor  did 
it  appear  that  their  mother  ever 
entered  upon  or  claimed  any  right 
or  interest  in  said  premises.  It  did 
appear  that  after  the  death  of  E. 
her  husband  entered  upon  the 
said  premises,  erected  structures 
thereon  and  tore  down  a  wharf 
erected  by  plaintiffs.  Held,  that 
the  infant  defendants  were  im- 
properly made  parties;  that  their 
joinder  as  such  was  not  justified 
by  the  Code  of  Civil  Procedure 
(^  1503),  and  the  complaint  should 
have  been  dismissed  as  to  them; 
that  they  were  not  bound  by  the 
acts  of  their  father,  as  tUese  acts 


must  be  referred  to  his  own 
interest  and  title  as  a  life-tenant, 
not  to  the  title  of  the  remainder- 
men.   Stsson  V.  Cummings.        56 

4.  Where  a  consignor  of  goods  de- 
livered to  a  common  carrier  for 
transportation,  although  not  the 
general  owner,  has  a  lien  upon  or 
a  special  interest  in  the  goods  and 
makes  the  contract  and  pays  the 
freight,  he  may  bring  an  action 
for  breach  of  contract  in  his  own 
name.  8mft  v.  Pacific  M,  8.  8. 
Co.  206 

5.  Where,  therefore,  the  owners  of 
whalinff  vessels  were  the  consi^- 
ors  and  consignees  of  a  quantity 
of  oil  and  paid  the  freight  thereon, 
held,  the  fact  that  the  seamen  on 
the  vessels  had  an  interest  in  the 
proceeds  of  the  sale  of  the  oil  did 
not  make  them  necessary  parties 
to  an  action  against  the  carrier  for 
breach  of  contract.  Id, 

6.  The  real  owner  of  mortgaged 
premises  does  not  forfeit  his  right 
to  be  made  a  party  to  an  action  to 
foreclose  the  mortgage  by  an  omis- 
sion to  record  his  deed;  and,  pro- 
vided he  make  application  in  due 
time,  it  is  the  duty  of  the  court  to 
direct  him  to  be  brought  in.  (Code 
of  Civ.  Pro.  §  452.)  Johnston  y. 
Donvan.  269 

7.  The  members  of  a  firm  contracted 
for  the  purchase  for  the  firm  of 
certain  real  estate,  the  title  was 
taken  in  the  name  of  one  of  them 
for  their  joint  benefit,  the  grantee 
giving  back  a  mortgage  for  the 
purchase-money.  Held,  that  the 
other  two  partners  were  entitled 
to  be  made  parties  defendant.  Id. 

8.  B  seems  that  the  provisions  of  the 
Code  of  Civil  Procedure  (§§  870, 
873),  in  reference  to  the  examina- 
tion of  a  party  to  an  action  before 
trial,  do  not  absolutely  bind  the 
judge  to  whom  application  is 
made  for  such  an  examination  to 
grant  an  order,  although  the  affi- 
davit presented  in  form  conforms 
to  the  requirements  of  said  pro- 
visions.   Jenkins  Y.  Putnam.   "273 

9.  Where,  from  the  nature  of  the 
action  and  the  other  facts  dia- 
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closed,  the  judge  can  see  that  the 
examination  is  not  necessary;  that 
it  is  sought  merely  for  annoyance 
or  delay,  he  may,  in  his  discre- 
tion, deny  the  application.        Id. 

10.  Conceding  the  provision  requir- 
ing the  judge  to  make  the  order 
to  be  mandatory,  it  does  not  inter- 
fere with  the  power  of  the  Su- 
preme Court;  it  may,  on  motion, 
in  the  exercise  of  its  discretion 
upon  all  the  facts  appearing,  va- 
cate the  order  and  leave  the  party 
to  take  the  examination  on  the 
trial.  Id. 

11.  An  order  vacating  an  order  for 
the  examination  of  a  party  is 
not  reviewable  here,  imless  it  ap- 
pears from  it  that  the  decision 
was  placed  upon  some  ground  of 
law  not  involving  discretion.    Id. 

12.  Where  a  charter-party  is  not 
under  seal  it  is  competent  to  prove, 
by  evidence  aliunde,  that  the  char- 
terers named  therein,  and  who 
executed  it,  did  so  not  only  for 
themselves  but  also  for  others 
who  were  jointly  interested  with 
them  as  principals,  and  an  action 
is  maintainable  thereon  against  all 
the  parties  so  interested.  Wood- 
house  V.  Duncan.  527 

18.  In  an  action  upon  a  charter- 
party  it  appeared  that  it  was  exe- 
cuted by  defendants,  D.  &  P.,  on 
behalf  of  themselves  and  the  other 
defendants  who  were  jointly  in- 
terested with  them  as  charterers. 
The  answer  set  up,  as  a  counter- 
claim, damages  alleged  to  have 
resulted  from  a  breach  of  an  agree- 
ment in  the  charter-party  on  the 
part  of  plaintiffs.  On  the  trial 
plaintiffs  gave  in  evidence  the 
judgment  record  in  a  suit  in  ad- 
miralty brought  by  D  &  P.  against 
the  vessel  and  its  owners  to  re- 
cover damages  for  the  same  al- 
leged breach  of  contract.  The 
record  showed  the  libel  was  dis- 
missed on  the  ground  that  the 
owners  *'  had  kept  and  performed 
all  the  covenants  and  undertakings 
in  the  said  charter-party  contained 
on  their  part.*'  The  answer  al- 
leged that  three  other  persons 
were  interested  with  defendants 
in  the  adventure  and  were  neces- 


sary parties.  It  appeared  that 
the  three  persons  named  had  some 
interest,  but  it  did  not  appear  that 
plaintiffs  knew  of  it  at  the  time 
the  charter-party  was  executed, 
nor  was  it  proved  that  the  interest 
was  that  of  partners  or  joint  con- 
tractors with  defendants.  Meld, 
that  the  omission  to  make  the 
three  persons  specified  defendants 
was  not  a  sufficient  ground  for 
reversal;  that  if  at  the  time  of 
making  the  contract  the  persons 
named  were  not  known  to  plaint- 
iffs to  be  joint  contractors,  it  was 
not  necessary  to  make  them  par- 
tics;  that  it  was  not  sufficient  to 
show  that  plaintiffs  Imew  said 
persons  had  some  interest  in  the 
adventure;  it  was  requisite  to 
prove  knowledge  that  they  were 
members  of  a  nrm,  or  joint  con- 
tractors, with  defendants.         Id. 

14.  An  action  by  an  executor  upon 
a  claim,  alleged  to  be  due  the  es- 
tate, arising  out  of  transactions 
between  the  testator  and  another, 
must  be  brought  by  the  executor 
as  such;  it  is  not  maintainable  by 
him  in  his  individual  capacity. 
Hone  V.  De  Peyster.  645 

Assignee  of  covenant  by  a  ven- 
dor of  stock,  good  wiU,  etc.,  of  a  hud- 
iiess,  that  lie  will  not  engage  in  same 
business  within  certain  bounds,  may 
maintain  action  to  restrain  breach  of 
covenant. 

SceD  M.  Co.y  Boeb^.  473 


PARTITION. 

1.  The  court  has  power  to  authorize 
a  receiver  appointed  in  a  partition 
suit  to  lease  the  property,  pendente 
me.     Weeks  y.  Weeks.  626 

2.  To  justify  the  receiver  in  apply- 
ing for  authority  to  lease,  and  the 
court  in  granting  the  application, 
it  is  not  necessary  that  the  power 
to  lease  shall  be  given  in  the  order 
appointing  the  receiver,  or  that 
said  order  give  him  liberty  to  ap- 
ply for  instructions.  id. 

8.  The  court  may  authorize  a  lease 
for  a  term  certain,  the  ordinary 
term  of  lease  for  such  premises, 
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although  it  may  extend  beyond  the  | 
termination  of  the  litigation.    Id. 

4.  It  8eem8  that  a  lease  beyond  the  I 
customary  term,  which  might  ex- 1 
tend  beyond  the  litigation,  would 
be   an   unjustifiable    exercise   of  I 
judicial  discretion.  Id.  > 


6.  Absence  of  notice  to  the  pailies 
of  the  application  by  the  receiver 
lor  leave  to  lease  is  not  a  juris- 
dictional defect,  and  does  not  in- 
validate the  order  or  the  lease  ex- 
ecuted under  it.  Id 

6.  It  seems,  however,  that  notice 
should  be  required.  Id. 

7.  Where  a  lease  has  been  executed 
by  the  receiver  under  an  ex  parte 
order  of  the  court,  for  a  term  ex- 
tending beyond  the  close  of  the 
litigation,  the  court  has  power  to 
modify  or  vacate  the  order,  al- 
though the  rights  of  the  lessee 
may  be  affected  thereby.  Id. 

8.  In  such  case  the  court  has  power 
to  award  indemnity  to  the  lessee 
as  a  condition  of  granting  the 
motion  to  vacate  or  modify ;  and 
where  the  judgment  directs  a  sale 
of  the  premises  the  court  may 
direct  the  indemnity  to  be  paid 
out  of  the  fund  arising  on  sale.    Id 

9.  In  a  partition  suit  a  receiver  was 
appointed,  with  authority  to  lease 
the  premises  for  the  term  of  three 
years.     About  six  months  prior  to 
the  expiration  of  the  leases,  exe- 
cuted in   pursuance  of  such  au- 
thority, and  pending  an  appeal  to 
the  General  Term  from  the  judg- 
ment in  the  action,  upon  an  ex 
parte  application  of  the  receiver 
and  on  affidavits  showing  that  the 
litigation  would  not  be  terminated 
until  long  after  the  expiration  of  i 
the  leases,  the  court  made  an  order 
authorizing  the  receiver  to  lease 
for  a  further  term  of  three  years, 
that  being  generally  the  shortest 
term    for  which    such    property 
could  be  advantageously  rented; 
leases  were  executed  accordingly,  i 
The  litigation  was,  in  fact,  closed 
within  a  year  after  the  commence-  , 
ment  of  the  second  terms.     On  i 
motion  of  the  parties  the  ex  parte  i 
order  was  modified  so  as  to  author-  ' 


ize  a  leasing  for  but  one  year,  and 
the  lease  were  declared  invalid 
except  for  that  period.  Held,  that 
the  court  had  jurisdiction  to  make 
the  ex  parte  order,  and  the  fact 
that  the  litigation  terminated 
within  the  first  year  of  the  new 
term  did  not  affect  its  validity; 
also,  that  the  court  had  power  to 
modify  the  order,  but  as  the  leases 
were  valid  when  executed  and  the 
lessees  acted  in  good  faith  in  re- 
liance upon  the  order,  and  as  the 
parties  had  waited  until  final 
judgment  before  moving,  with 
knowledge  that  the  property  was 
in  the  occupation  of  tenants  after 
the  expiration  of  the  first  leases, 
the  tenants  were  entitled  to  in- 
demnity. Id. 


PARTNERSHIP. 

The  members  of  a  firm  contracted 
for  the  purchase  for  the  firm  of 
certain  real  estate,  the  title  was 
taken  in  the  name  of  one  of  them 
for  their  joint  benefit,  the  grantee 
giving  back  a  mortgage  for  the 
purchase-money.  Held,  that  the 
other  two  partners  were  entitled 
to  be  made  parties  defendant;  and 
that  the  questions  as  to  whether 
a  valid  trust  was  created  in  their 
favor,  or  as  to  whether  they  were 
in  a  position  to  defend  against  the 
mortgage  could  not  properly  be 
determined  on  a  motion  to  have 
them  brought  in  as  parties,  but 
were  questions  to  be  litigated  on 
trial  of  the  action.  Johiision  v. 
Dohtan.  209 


PAYMENT. 

1.  Defendants  chartered  a  vessel  for 
a  voyage  from  New  York  to  Cadiz ; 
they  to  pay  to  plaintiff  a  sum 
specified  on  delivery  of  the  cargo 
at  Cadiz,  *'  in  cash,  without  credit, 
discount  or  commission."  Plain- 
tiff performed  the  obligations  of 
the  charter-party  on  his  part.  De- 
fendants' agent  at  Cadiz,  who  had 
funds  in  his  hands  to  pay  the 
freight,  having  been  advised  hy 
plaintiff  that  he  desired  to  remit 
a  portion  of  the  same  stipulated 
to  his  principal,  agreed  to  pur- 
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cbase  and  remit  a  bill  of  exchange 
for  the  amount,  and  thereafter 
represented  that  he  had  so  done, 
and  defendants^  relying  upon  such 
statement  on  pajrment  of  the 
balance,  settled  with  the  said 
agent,  who  had  not,  in  fact,  made 
the  remittance  as  agreed,  but 
instead  thereof  had  drawn  and 
transmitted  his  own  draft  on  de- 
fendants, payable  sixty  days  after 
sight  for  the  amount,  which  draft 
defendants  refused  to  accept  or 
pay.  Said  agent  had  no  authority 
to  draw  on  defendants  and  had  no 
funds  in  their  hands.  Plaintiff 
did  not  know  that  such  draft  was 
drawn  until  after  he  left  the  port  of 
Cadiz  and  never  agreed  to  accept 
it,  but  supposed  the  remittance 
was  made  as  agreed.  In  an  action 
to  recover  the  amount  of  freight 
unpaid,  held,  that  defendant  was 
entitled  to  judgment ;  that  although 
plaintiff  assented  to  a  mode  of 
payment  different  from  that  stated 
in  the  charter-party,  yet  as  the 
condition  upon  which  the  assent 
was  given  was  not  performed,  it 
did  not  constitute  in  any  sense  a 
payment  of  defendants'  debt. 
Holdtworthv.DeBelaunzaran.   119 

2.  It  seems  that  if  plaintiff  had 
accepted  the  personal  draft  of  the 
agent,  or  had  extended  to  them  a 
credit  for  the  sum,  in  satisfaction 
of  defendants'  obligation,  it  would 
have  operated  as  a  discharge.   Id, 


PENAL  CODE. 

S§  291,  293,  People  ex  rd.  v.  N,  F.  G. 

Protectory.  604 

§  538,  People  v.  Dumar.  502 


PENALTIES. 

The  provision  of  the  General  Manu- 
facturing Act  (j5 12,  chap.  40,  Laws 
of  1848).  imposing  a  penalty  upon 
trustees  of  a  corporation  organized 
under  it  for  failure  to  file  an 
annual  report,  is  to  V)e  construed 
like  other  penal  statutes;  its  scope 
may  not  be  enlarged  by  construc- 
tion or  implication  and  the  penalty 
may  not  be  imposed    except  in 


cases  where  the  plain  lajguaura  of 
the  provision  requires  it  WhUa- 
her  v.  Masterton.  277 


PHYSICIAN  AND  SURGEON. 
See  Pritileged  CoMMimiCATiOHa. 

piERa 

5m  Wharybs. 

PLEADING. 

1.  As  to  all  contracts  relating  to  her 
separate  estate,  or  made  in  the 
course  of  her  separate  business,  a 
married  woman  stands  at  law  on 
the  same  footing  as  if  unmarried, 
and  can,  therefore,  make,  or  au- 
thorize her  husband  as  agent  to 
make  for  her,  negotiable  paper 
which  will  be  governed  by  the 
law  merchant,  and  may  be  sued 
upon  it  in  the  ordinary  way  by 
general  complaint  without  special 
averments.    Noel  v.  Kinney.       74 

2.  In  an  action  by  a  vendor  of  real 
estate  to  enforce  his  lien  for  pur- 
chase-money, as  against  a  mort- 
gage executed  by  the  vendee,  it  is 
not  necessary  for  the  plaintiff  to 
allege  in  his  complaint  that  he  has 
not  waived  his  lien  or  that  the  de- 
fendant took  with  notice ;  waiver 
or  want  of  notice  must  bo  set  up 
in  the  answer  and  proved  as  a  de- 
fense.  Seymour  Y.  McKinstry.  880 

8.  Where  a  claim  can  be  sustained 
only  upon  the  ground  that  the 
person  asserting  it  is  an  innocent 
purchaser,  he  must  positively 
deny  notice  of  the  equitable  rights 
of  another,  although  it  be  not 
charged.  Id. 

4.  Plaintiff's  complaint  herein  al- 
leged, in  substance,  that,  under 
the  provisions  of  said  act,  it  be- 
came and  still  is  the  owner  in  fee 
and  possessed  of  certain  land  de- 
scribed in  the  complaint;  that 
under  a  statute  authorizing  it 
(Chap.  373,  Laws  of  1870,  as 
amended  by  chapter  795,  Laws  of 
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1878),  a  sale  of  said  land  was  made 
to  defendant  and  he  entered  into 
a  contract  to  purchase,  but  that 
he  has  refused  to  take  title  or  pay 
the  purchase-money.  Plaintiff 
asked  for  a  specific  performance. 
The  answer  admitted  each  and 
every  allegation  of  the  complaint, 
except  it  denied  that  the  statutes 
mentioned  were  competent  to  vest 
in  plaintiff  the  ownership  of  the 
land  in  question.  Held,  that  the 
allegation  of  ownership^in  the  com- 
plaint was  equivalent  to  an  aver- 
ment of  compliance  with  the  terms 
of  the  act  of  1861,  i.  e.,  that  the 
commissioner's  report  was  con- 
firmed and  payment  made  to  the 
owners  of  the  land  or  their  assent 
obtained  by  deed  duly  executed ; 
that  this  averment  was  not  denied 
by  the  answer,  which  simply  put 
in  issue  the  quantum  of  the  estate 
acquired  by  the  city;  and  as,  if 
true  such  averment  would  pre- 
clude the  owners  from  thereafter 
questioning  the  validity  of  the  act, 
its  constitutionality  could  not  be 
questioned  here.  City  of  Brooklyn 
V.  Copdand,  496 


PLEDGE. 

1.  Where  a  commercial  correspond- 
ent advances  his  own  money  or 
credit  for  the  purchase  of  property 
and  takes  the  bill  of  lading  in  his 
own  name,  looking  to  the  property 
as  the  means  of  reimbursement, 
he  becomes  the  owner  instead  of 
a  pledgee,  and  so  remains  until 
the  mover  in  the  transaction  pays 
the  purchase- price,  and  his  rela- 
tion to  the  latter  is  that  of  an 
owner  under  a  contract  to  sell  and 
deliver  when  the  purchase-price 
is  paid.     Moors  v.  Kidder.  32 

2.  S.  and  B.  Bros.  &  Co.  entered  into 
an  agreement,  in  pursuance  of 
which  the  latter  issued  a  letter  of 
credit  to  B.  &  Co..  of  (-alcutta, 
authorizing  that  firm  to  value  on 
B.  Bros.  &  Co.  by  bills  for  an 
amount  specified,  and  promising 
to  accept  and  pay  the  bills  if  ac- 
companied by  bills  of  lading  filled 
up  to  the  order  of  B.  Bros.  «fc  Co. , 
and  by  invoice  to  their  order.  S. 
agreed  to  provide  funds  in  Lon- 


don to  meet  the  bills  at  maturity. 
The  agreement  further  stated  that 
all  property  purchased  by  means 
of  such  credit,  together  with  the 
bills  of  lading  for  the  same,  were 
thereby  pledged  and  hypothecated 
to  B.  Bros.  &  Co.  as  collateral  se- 
curity for  such  payment,  to  be 
"held  subject  to  their  order  on 
demand,  with  authority  to  take 
possession  and  dispose  of  the  same 
at  their  discretion  for  their  secur- 
ity and  reimbursement. "  Against 
the  credit  of  said  letter  B.  &  Co. 
drew  their  bill  of  exchange  for 
the  cost  of  loo  cases  of  shellac, 
and  attached  it  to  a  bill  of  lading 
for  the  shellac  running  to  the 
order  of  B.  Bros.  &  Co.,  who  ac- 
cepted the  bill  of  exchange  and 
paid  it  at  maturity.  Held,  that 
B.  Bros.  &  Co.  were  owners  of 
the  property.  Id. 

.  In  the  ordinary  course  of  business 
the  shellac  was  brought  to  the 
custom-house  and  into  the  "gen- 
eral order  "  stores  On  application 
of  S.  the  papers  were  indorsed  in 
blank  and  delivered  to  him  by  B. 
Bros.  &  Co.,  for  the  sole  purpose 
of  enabling  him  "  to  enter  them  at 
custom-house  and  warehouse  them 
for  account  of  "  B.  Bros.  &  Co. ;  S. , 
instead  of  doing  this,  entered  the 
shellac  in  the  name  of  his  broker, 
obtained  a  warehouse  receipt,  and 
then  pledged  the  property  to 
plaintiff  as  security  for  a  loan,  the 
latter  relying  upon  the  represen- 
tations of  S.  and  the  warehouse 
receipt.  Held,  that  plaintiff  ac- 
quired no  title  to  the  property; 
and  that  an  action  to  recover  pos- 
session thereof  was  not  maintain- 
able. Id, 


POOR. 

Effect  of  order  allowing  infant 

plaintiff  to  prosecute  as  a  poor  person. 
See  Shearman  v.  Pope.  (Mem.)  664 


PRACTICE. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  in  reference  to 
a  hearing  upon  return  to  a  writ 
of  certiorari  (§  2188),  which  pro- 
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Tides  that  the  hearing  must  be  had 
"upon  the  writ  and  return  and 
the  papers  upon  which  the  writ 
was  gi'anted"  where  the  return 
admits  the  facts  stated  in  the  wril, 
or  the  papers  upon  which  it  was 
gran  tea,  or  is  silent  as  to  them, 
such  facts  must  be  considered  and 
have  effect  upon  the  hearing. 
People  ex  ret,  v.  ComWe  Depi.  P. 
dfR  64 

2.  It  teems  where  the  return  meets 
all  the  allegations  of  fact  con- 
tained in  the  writ  and  the  papers 
upon  which  it  was  granted  and 
traverses  them,  the  hearing  must 
be  confined  to  the  facts  stated  in 
the  return.  Id, 

8.  A  bill  of  particulars,  like  aplead- 
ing,  may  be  amended.  Caee  v. 
Pharia.  114 

4,  A.  plaintiff  is  not  bound  to  furnish 
a  statement  of  payments  or  off-sets 
which  he  has  voluntarily  credited, 
and  where  he  has  done  so  in  such 
a  manner  as  by  mistake  to  have 
periled  his  right  or  made  ambigu- 
ous his  meaning,  the  allowance  of 
an  amendment  striking  out  the 
statement  is  proper.  Id. 

6.  The  members  of  a  firm  contracted 
for  the  purchase  for  the  Arm  of 
certain  real  estate,  the  title  was 
taken  in  the  name  of  one  of  them 
for  their  joint  benefit,  the  grantee 
giving  back  a  mortsrage  for  the 
purchase-money.  IlfUi,  that  the 
other  two  partners  were  entitled 
to  be  made  parties  defendant ;  and 
that  the  questions  as  to  whether  a 
valid  trust  was  created  in  their 
favor,  or  as  to  whether  they  were 
in  a  position  to  defend  against  the 
mortgage  could  not  properly  be 
determined  on  a  motion  to  have 
them  brought  in  as  parties,  but 
were  questions  to  be  litigated  on 
trial  of  the  action.  Johnston  v. 
Vonvan.  269 

6.  Where,  in  an  action  to  restrain 
the  alleged  unlawful  use  and  occu- 
pancy of  plaintiff's  premises,  he 
bases  his  right  to  recover  in  his 
complaint  and  upon  the  trial  ex- 
clusivelv  upon  his  legal  title  to  the 
land  and  the  invasion  of  his  right, 
as  owner,  he  may  not  sustain  a 


judgment  in  his  favor  on  appeal 
on  the  ground  that  the  locus  in  quo 
is  a  public  highway  in  which  he 
has  rights  as  abutting  owner  which 
have  been  infringed  upon  by  de- 
fendant.     Vda  V.  L.  I.  R.  R.  Co, 


7.  The  motion  papers,  on  motion  for 
reargument,  should  be  suflScient 
to  enable  the  court  to  determine 
whether  the  decision  requires 
correction  in  any  respect.  Ander- 
son V.  ConVl  Ins.  Co.  661 

8.  Where  a  case  was  decided  here 
on  a  dissenting  opinion  in  the 
court  below,  hdd,  that  on  motion 
for  reargument  for  alleged  errors 
in  that  opinion  the  case  on  appeal 
containing  the  opinion  should 
have  been  furnished.  Id. 


PRESUMPTIONS. 

1.  Although  it  appears  by  the  opin- 
ion of  the  General  Term  that  a 
judgment  in  an  action  tried  by 
the  court  was  reversed  upon  the 
facts;  yet,  if  this  does  not  appear 
in  the  order  of  reversal,  this  court 
IS  bound  to  presume  that  the  re- 
versal was  upon  questions  of  law 
only.     Lewis  v.  Barton.  70 

2.  Where  actual  shipment  has  been 
made  b)'^  a  common  carrier,  the 
presumption  is  that  the  property 
delivered  corresponds  with  that 
described  in  the  bill  of  lading; 
and  where  a  bill  is  issued  without 
the  delivery  of  the  property,  the 
carrier  cannot  defend  against  the 
wrong  bv  presuming  if  it  had  not 
occurred  another  would  have 
taken  its  place.  Bk.  Balatia  v. 
N.  r.,  L.  k  dW.  R.  R  Co.     195 


PRINCIPAL  AND  AGENT. 

1.  Where  a  principal  has  clotheci  an 
agent  with  power  to  do  an  act  in 
case  of  the  existence  of  some 
extrinsic  fact,  necessarily  and 
peculiarly  within  the  knowledge 
of  the  agent,  and  of  the  existence 
of  which  the  act  of  executing  the 
power  is  itself  a  representation, 
the   principal  is  estopped  from 
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denying  the  existence  of  the  fact 
to  the  preiudice  of  a  third  person 
who  has  aealt  with  the  agent  in 
good  faith  in  reliance  upon  the 
representation.  B'k  of  Bdiavia  v. 
a:  r.,  L.  E,  cfc  W.  R.  B.  Co.   195 

J.  This  rule  applies  as  well  where  a 
corporation  as  where  an  indi- 
vidual is  the  principal.  Id, 

8.  A  carrier  corporation,  therefore, 
is  liable  upon  a  bill  of  lading 
issued  in  its  name  by  an  agent 
having  authority  to  issue  bills  on 
receipt  of  property  for  transporta- 
tion to  one  who,  upon  transfer  by 
the  shipper  upon  the  faith  of  the 
bill  has  in,  good  faith,  discounted 
a  draft  drawn  upon  the  consignee, 
although  no  property  was  in  fact 
delivered.  Id. 

4.  No  privity  is  necessary  in  such  a 
case  to  malie  the  estoppel  avail- 
able other  than  that  which  flows 
from  the  wrongful  act  of  the 
agent  and  the  consequent  injury. 

Jd. 

6.  An  agent  of  an  insurance  com- 
pany, w^ho,  with  the  knowledge 
of  the  company,  had  been  in  the 
habit  of  tilling  in  applications  for 
insurance,  wrote  in  an  applica- 
tion that  the  building  on  which 
insurance  was  desired  was  occu- 
pied as  a  residence  by  a  tenant. 
'I'he  statement  made  by  the  appli- 
cant was  that  the  building  was 
unoccupied,  but  when  occupied 
it  was  by  a  tenant.  The  appli- 
cant, supposing  his  statement  to 
have  been  written  in  correctly, 
signed  the  application  without 
noticing  the  misstatement.  The 
policy  contained  a  provision  to 
the  effect  that  if  the  building 
insured  should  cease  to  be  occu- 
pied as  a  dwelling  **  or  be  so  un- 
occupied at  the  time  of  effecting 
insurance  and  not  so  stated  in  the 
application,"  the  policy  shall  be 
null  and  void  **  until  the  written 
consent  of  the  company  is  ob- 
tained." In  an  action  upon  the 
policy,  held,  that  the  error  of  the 
agent  could  not  be  imputed  to 
defendant;  that  the  misatatemont 
was,  as  between  the  parties,  that 
of  the  agent,  not  of  the  plaintiff, 
and  the  fact  of   non-occupation 
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must  be  deemed  to  have  been 
stated  in  the  application,  and  so 
it  did  not  constitute  a  breach  of 
warranty.  Bennett  v.  Agncultural 
Ins,  Co.  243 

6.  Whenever  the  act  of  an  agent  is 
apparently  authorized  by  the 
terms  of  his  power,  and  is  not,  so 
far  as  a  third  person  dealing  with 
the  agent  can  know,  in  excess  of 
his  authority,  the  act  is  presump- 
tively within  the  authority,  and 
the  burden  of  proving  that  it  was 
done  after  the  authority  was  spent 
rests  upon  the  principal.  The 
burden  is  not  met  or  the  pre- 
sumption overthrown  by  proof 
that  in  the  coui*se  of  the  agent's 
dealings  he  fraudulently  exceeded 
his  authority;  it  must  be  shown 
that  the  particular  transaction  was 
unauthorized.  Parker  v.  Board 
ofSuprs.  393 

7.  Whether  the  rule  that  the  princi 
pal  may  be  bound  by  a  false  rep- 
resentatioo  by  an  agent  of  the 
existence  of  an  extrinsic  fact 
peculiarly  within  the  agent's 
knowledge,  upon  the  existence  of 
which  his  power  depends,  applies 
to  public  agents,  qmpre.  Id. 

See  Factor. 


PRINCIPAL  AND  SURE  PY. 

1.  Where  a  purchaser  of  a  portion 
of  mortgaged  premises  assumes 
and  agrees  to  pay,  as  part  of  the 
purchase-price  the  whole  mort- 
gage, he  becomes  the  principal 
debtor,  the  mortgagor  remaining 
simply  a  surety;  the  portion  con- 
veyed is  primarily  liable  for  the 
mortgaged  debt,  and  the  remainder 
is  liable  as  security  merely.  Wil- 
cox V.  Campbell  825 

2.  The  purchaser,  therefore,  is  bound 
to  prote(;t  the  mortgagor  and  his 
land  from  any  liability  on  account 
of  the  mortgage  debt.  Id. 

3.  This  obligation  on  the  part  of  the 
purchaser  is  not  affected  by  its 
conveyance,  and  if  the  said  pur- 
chaser fails  to  protect  the  residue 
from   sale    under    the    mortgage 
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he  becomes  liable  to  the  grantee 
thereof  for  the  damages  thus 
caused  to  him.  Id. 

.  The  grantee  of  the  remainder  is 
not  bound  to  t:ike  any  steps  in  an 
action  to  foreclose  the  mortgage; 
it  is  the  duty  of  the  principal  to 
appear  therein  and  protect  the 
interests  of  his  surety ;  and  if  he 
fails  so  to  do  and  the  latter  is,  in 
consequence,  deprived  of  his  land, 
the  value  thereof  is  the  fair  meas- 
ure of  his  damages.  Id. 

.  The  rule  which  requires  a  party 
exposed  to  injury  or  damage  to 
make  the  loss  as  small  as  he  reas- 
onably can,  does  not  require  the 
grantee  of  the  remainder  to  ad- 
vance the  money  to  pay  the  mort- 
gage  for  the  purpose  of  protecting 
imself  and  his  land  Id. 


PRIVILBGED  COMMUNICA.- 
TIONS. 

1.  Where  a  party  seeks  to  exclude 
the  testimony  of  a  physician  under 
the  provision  of  the  Code  of  Civil 
Procedure  (§  834),  forbidding  a 
physician  from  disclosing  informa- 
tion he  "acquired  in  attending  a 
patient  in  a  professional  capacity 
and  which  was  necessary  to  enable 
him  to  act  in  that  capacity,"  the 
burden  is  upon  such  party  to  bring 
the  case  within  the  provision;  he 
must  make  it  appear  not  only  that 
the  information  which  he  seeks  to 
exclude  was  acquired  by  the  wit- 
ness in  attending  the  patient  in  a 
professional  capacity,  but  also 
that  it  was  necessary  to  enable 
him  to  act  in  that  capacity.  Peo- 
jie  V.  SchuyJer,  298 

2.  Upon  the  trial  of  an  indictment 
for  murder,  where  the  defense 
was  insanity,  the  prosecution 
called  as  a  witness  B.,  who  was  a 
physician  of  the  jail  where  de- 
fendant was  confined  for  six 
months  prior  to  the  trial.  B.  tes- 
tified that  he  was  employed  by 
the  board  of  supervisors,  and  as 
such  had  medical  charge  of  all 
prisoners  in  the  jail ;  that  he  ex- 
amined defendant  at  the  request 
of  both  parties,  and  "kept  an  eye 


on  the  case; "  that  he  saw  to  the 
defendant,  as  he  did  to  othera, 
when  he  needed  it.  There  was 
no  proof  that  defendant  was, 
at  any  time,  sick  during  the  six 
months,  or  that  the  witness  was 
ever  called  to  attend  upon  or  pre- 
scribe for  him  as  a  physician.  A 
hypothetical  question  was  then 
put  to  the  witness,  from  which 
was  excluded  all  personal  knowl- 
edge he  had  of  the  defendant,  but 
which  was  based  entirely  on  facts 
which  occurred  before  defendant 
came  to  the  jail,  and  the  witness 
was  requested  to  answer,  without 
any  reference  to  anything  except 
to  the  facts  stated  as  to  whether 
the  defendant  was  sane  or  insane 
when  he  committed  the  act.  The 
witness  stated  that  it  was  very 
questionable  whether,  in  answer- 
ing, he  could,  and  he  was  unwill- 
ing to  say  that  he  could,  exclude 
the  knowledge  he  had  obtained 
while  defendant  was  in  jaiL  The 
question  was  objected  to  as  in- 
competent under  said  provision 
and  the  witness  allowed  to  answer. 
He  answered  "  sane."  Held  (Ra- 
PAiiLO  and  Andrews,  J  I.,  dis- 
senting), that  the  evidence  was 
competent;  that  even  if  the  wit- 
ness was  influenced  by  the  knowl- 
edge he  acquired  hj  seeing  the 
defendant  in  jail,  tms  did  render 
his  testimony  incompetent.       Id. 

8.  On  cross-examination  the  witness 
stated  he  thought  it  was  a  prac- 
tical impossibility  to  eliminate 
from  his  own  mind  the  convic- 
tions formed  as  the  physician  of 
the  prisoner  and  thus  answer  the 
question.  On  being  reminded  that 
he  had  answered,  he  stated  that 
he  withdrew  the  answer  and  did 
not  wish  it  to  be  treated  as  an 
answer.  The  district  attorney  ob- 
jected; the  court  held  it  had  not 
the  power  to  strike  out  the  answer 
and  refused  so  to  do.  Held  (Ra- 
FALLo  and  Andrews,  JJ.,  dissent- 
ing) that  as  the  witness  was  not 
bound  to  eliminate  the  knowledge 
he  acquired  as  jail  physician,  if 
he  could  not.  it  did  not  render  the 
answer  incompetent;  and  so  it 
was  not  error  to  refuse  to  strike 
it  out.  Id. 

4.  After  the  statements  of  the  wit- 
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as  to  his  knowledge  of  the 
prisoner,  and  before  the  hypo- 
thetical question  was  put»  the 
court  stated  that  the  witness  could 
not  give  any  testimony  based  upon 
any  fact  that  he  learned  either 
from  or  in  regard  to  defendant,  at 
any  time  when  the  relation  of 
patient  and  physician  existed. 
Seld,  that  the  eiToneous  assump- 
tion by  the  court  that  the  mere 
fact  that  the  witness  was  the  jail 
physician  created  the  relation  of 
patient  and  physician  between 
him  and  defendant,  did  not  render 
the  question  incompetent;  that  an 
erroneous  ruling  in  defendant's 
favor  could  not  render  incom- 
petent evidence  which,  in  its 
nature,  was  competent.  Id. 

5.  As  to  whether  the  said  provision 
renders  a  physician  incompetent 
to  testify  that  his  patient  was  free 
from  disease  of  any  liind,  qiuere. 

Id. 

6.  Also,  qucsre,  as  to  whether/ when 
the  patient  calls  witnesses  to  tes- 
tify as  to  his  mental  condition, 
he  does  not  waive  his  privilege 
under  the  provision  and  throw 
open  the  inquiry.  Id. 


QUESTIONS     OP     LAW    AND 
PACT. 

Although  it  appears  bv  the  opin- 
ion of  the  General  Term  that  a 
judgment  in  an  action  tried  by 
the  court  was  reversed  upon  the 
facts;  yet  if  this  does  not  appear 
in  the  order  of  reversal  this  court 
is  bound  to  presume  that  the  re 
versal  was  upon  questions  Of  law 
only.     LeiDis  v.  Barton.  70 

When  quMtion   of  negligence 

one  of  law. 
See  Lafflin  v.  B.AS.R  H.  Co.  136 

When  negligence,  question  of 

'act. 

See  Woodm 
W.  R.  R.  Co. 


fact. 
See  Woodard  v.   N.   F.,  L.  E.  A 


must  be  found  in  same  error  of  Imo. 
See  Prosser  v.  F.  K  Bank.  (Mem.) 
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RAILROAD    COMMISSIONERS. 
See  Board  of  Railroad  Commis- 

8I0NKRS. 


RAILROAD  CORPORA  nONS. 

1.  The  provisions  of  the  railroad 
act  of  1869  (§  4,  Chap.  007,  Laws 
of  186ft),  directing  and  providing 
for  the  application  of  taxes 
assessed  upon  any  railroad  in  a 
town,  city  or  village,  toward  the 
redemption  of  bonds  issued  by  the 
municipality  to  aid  in  the  con- 
struction of  such  railroad,  are  not 
in  conflict  with  an}*^  constitutional 
provision.  In  re  Clark  v.  Shel- 
dan.  104 

2.  They  do  not  impose  a  tax  upon 
property  in  other  portions  of  the 
county  for  the  benefit  of  the  town, 
city  or  village;  they  simply  deprive 
such  other  portions  of  the  benefit 
derived  from  the  taxation  of  rail- 
road property  in  the  municipality. 

8.  They  are  not  violative  of  tlie  pro- 
vision of  the  State  Constitution 
($;  8,  art.  7),  prohibiting  the  pay- 
ment out  of  the  treasury  of  the 
State  of  any  moneys,  except  in 
pursuance  of  an  appropriation, 
etc.;  as  the  fund  realized  from 
such  taxation  does  not  belong  to 
the  State  or  go  into  its  treasury. 

Id, 

4.  The^  are  not  repugnant  to  the 
constitutional  provision  (§  20,  art. 
8),  declaring  that  every  law  which 
imposes  a  tax  shall  distinctly  state 
the  tax  and  the  object  to  which  it 
is  to  be  applied;  the  said  pro 
vision  simply  specifies  what  may 
be  done  with  a  tax  which  has  been 
legally  imposed.  Id. 


'Where  order  of  General  Term,    5.  Said  statutory  provisions  include 

reversing  judgment  in  action,  tried  by  j  all  taxes  of  every  description  save 
court  does  not  stats  reversal  was  upon  \  those  excepted  therein,  r.  e. ,  school 
tha  facts,  jusUflcaiion  for  the  reversal '     and  road  taxes,  and  so  include 
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town,   village,   city,    county  and  | 
State  taxes.  Id,  \ 

6.  It  is  not  requisite  that  the  taxes 
so  to  be  appropriated  should  be 
specially  levied;  they  are  to  be 
levied  in  the  same  way  as  other 
taxes.  Id. 

7.  The  said  provisions  are  applica- 
ble to  any  municipality  having 
bonds  outstanding  issued  in  aid 
of  the  construction  of  any  rail- 
road ;  and  they  are  not  limited  to 
railroads  constructed  under  said 
act  of  1809.  Id, 

8.  Plaintiff,  a  passenger  on  defend- 
ant's road,  in  attempting  to  step 
from  the  car  to  the  station  plat- 
fon^i  missed  the  platform,  fell 
between  it  and  the  car  and  was 
injured.  In  an  action  to  recover 
damages  for  the  injuries  the  fol- 
lowing facts  appeared:  The  dist- 
ance between  the  platform  and  the 
car  was  eleven  inches.  The  lower 
step  of  the  car  was  eight  inches 
below  the  top  of  the  platform,  and 
one  foot  seven  inches  distant  there- 
from. The  second  step  was  about 
four  inches  below  the  platform 
and  two  feet  two  inches  therefrom. 
Plaintiff  stepped  from  the  second 
step  without  having  hold  of  the 
iron  railing  on  either  side  and 
without  looking  to  see  the  station 
platform.  The  platform  had  been 
used  for  many  years  by  passengers, 
and  prior  to  the  accident  no  one 
had  been  injured  or  had  suffered 
any  inconvenience  on  account  of 
the  distance  between  the  platform 
and  the  cars  It  did  not  appera- 
but  that  the  platform  was  con- 
structed in  the  ordinary  way,  or 
that  the  space  between  it  and  the 
car  was  more  than  was  requisite, 
and  there  was  no  complaint  that 
the  platform  was  out  of  order  or 
improperly  constructed.  Held, 
the  facts  did  not  justify  a  verdict 
for  plaintiff;  and  that  a  refusal  to 
direct  a  verdict  for  defendant  was 
error.  Laffliii  v.  B.  d  S.  W.  R.  R. 
Co.  13G 

9.  As  a  general  rule  where  an 
appliance,  machine  or  structure, 
not  obviously  dangerous,  has  been 
in  daily  use  for  years  and  has 
uniformly  proved  adecjuate,  safe 


and  convenient,  it  may  be  cod- 
tinued  without  the  imputation  of 
negligence.  Id.  . 

10.  It  is  not  the  duty  of  a  railroad 
company  to  furnish  some  one  to 
aid  passengers  in  alighting  from 
its  cars.  Id. 

11.  In  an  action  to  recover  damages 
for  an  alleged  mterference  with 
plaintiff's  rights  in  a  street;  the  al- 
leged interference  was  by  the  con- 
struction upon  the  street  and  ope- 
ration of  an  elevated  railroad. 
Held,  that  evidence  was  competent 
that  since  the  building  of  the  rail- 
road the  trade  and  business  of  the 
street  had  fallen  off  and  the 
amount  (of  custom  greatly  dimin- 
ished in  volume  and  changed  in 
character;  that  to  measure  and 
appreciate  the  individual  loss  to 
plaintiff  the  nature  and  extent 
of  the  general  injury  were  prop- 
erly and  necessarily  considered. 
Drueker  v.  Manhattan  R.  Co.   157 

12.  The  evidence  tended  to  show 
that  by  reason  of  the  falling  off  of 
business  rental  values  on  the  street 
had  seriously  diminished,' but  it 
was  also  established  that  the  result 
was  due  in  part  to  a  tendency  of 
business  to  move  "up  town." 
Held,  that  although  it  could  not  be 
ascertained  with  detiniteness  and 
precision  what  proportion  of  the 
loss  was  caused  by  the  wrongful 
acts  of  defendant,  and  ihe  prob- 
lem of  damages  could  only  be 
solved  by  taking  into  view  the 
general  loss  and  estimating  out 
of  it  the  part  or  share  chargeable 
to  defendant,  this  did  not  prevent 
a  recovery ;  that  when  all  reason- 
able facts  and  daUi  had  been  fur- 
nished for  consideration  it  was  no 
defense  to  a  wrong-doer  that  the 
judgment  against  him  must  in- 
volve more  or  less  of  estimate  and 
opinion.  Id. 

18.  Also,  lield,  it  was  proper  to  prove 
and  to  take  into  consideration  as 
elements  of  damages  the  impair- 
ment of  plaintiff's  easement  of  air. 
caused  by  smoke,  gases,  ashes  and 
cinders  from  passing  trains,  the 
lessening  of  the  easement  of  light, 
caused  by  the  elevated  road  itself 
and  the  ])nssage  of  trains,  and  the 
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interference  with  convenience  of 
access,  caused  by  the  drippings  of 
oil  and  water.  Id, 

14.  One  of  defendant's  local  freight 
agents,  having  authority  to  re- 
ceive and  forward  freight  and  to 
give  bills  of  lading,  specifying 
Uie  terms  of  shipment,  but  havini: 
no  right  to  issue  such  a  bill  except 
upon  actual  receipt  of  the  prop- 
erty for  transportation,  issued 
bills  of  lading  purporting  to  be 
for  sixty-five  barrels  of  beans  to 
one  W.,  des(?ribing  them  as  re- 
ceived to  be  forwarded  to  C,  as 
consignee,  but  adding,  with  refer- 
ence to  the  packages,  '*  contents 
unknown."  W.  drew  a  draft  on 
the  consignee  which  plaintiff  dis- 
counted on  the  faith  of  and  on 
transfer  of  the  bills  of  lading.  No 
barrels  of  beans  were,  in  fact 
shipped  by  W.,  or  delivered  to  de- 
fendant, but  the  bills  were  issued 
in  pursuance  of  a  conspiracy  be- 
tween the  agent  and  W.  to  de- 
fraud Payment  of  the  draft  was 
refused.  In  an  action  upon  the 
bills  of  lading,  Jietd,  that  defend- 
ant was  liable:  and  that  the  recital 
in  the  bills  that  the  contents  of 
the  packages  were  unknown  was 
no  defense.  Bk.  Batavia  v.  N.  Y., 
L.  E,  db  W.  R.  R,  Co.  195 

16.  The  provision  of  the  act  creating 
the  Board  of  Railroad  Commis- 
sioners (§  13,  chap.  303,  Laws  of 
1882),  providing  that  the  salaries 
and  expenses  of  the  board  shall 
be  borne  by  the  railroad  companies 
by  assessing  upon  each  "  its  just 
proportion,  *  »  «  one-half  in 
proportion  to  the  length  of  main 
track  or  tracks  on  road,"  means 
the  length  of  the  road,  including 
its  branches  and  auxiliary  lines, 
if  any,  not  the  aggregate  length 
of  all  its  tracks  where  it  has  two 
or  more  parallel  tracks  between 
two  terminal  points.  People  ex 
rel,  v.  (Jhapin.  265 

16.  In  an  action  to  recover  damages 
for  alleged  negligence  on  the  part 
of  defendant  causing  the  death  of 
W.,  plaintiff's  intestate,  it  ap- 
peared that  W.  was  struck  by  one 
of  defendant's  cars  and  killed  at 
a  street  crossing  in  the  village  of 
H.    Six  tracks  cross  the  street  at 


this  point.  W.  approached  the 
crossing  along  the  street  on  foot 
from  the  north,  the  line  of  the 
street  and  of  the  rails  as  they  ap- 
proach, the  former  from  the  north, 
the  latter  from  the  west,  make 
quite  an  acute  angle.  The  first 
track  is  a  switch,  and  the  car  which 
struck  vV.  was  not  attached  to 
any  enejine,  but  was  pushed  or 
*'  kicked "  down  from  the  west 
on  said  track;  it  was  moving  by 
its  own  momentum  at  a  rate  of 
not  over  four  miles  an  hour.  The 
accident  occurred  in  the  middle  of 
a  bright,  clear  day.  Up  to  a 
point  on  the  street  thirty-one  and 
a  half  feet  northerly  from  the 
crossing  the  switch  could  not  be 
seen,  as  a  building  obstructed  the 
view,  but  at  that  point  it  could  be 
seen  to  the  west  for  a  distance  of 
fifty-seven  feet  from  the  crossing. 
When  within  ten  feet  of  the  track 
it  could  be  seen  one-hundred  and 
thirty-seven  feet.  The  switch  was 
used  for  the  delivery  of  coal  for 
the  village,  and  the  cars  contain- 
ing coal  were  habitually  shunted 
down  the  switch  to  the  place  of 
delivery.  W.  was  employed  in  a 
coal  yard  near  the  crossing  and 
was  perfectly  familiar  with  the 
crossing  and  the  use  made  of  the 
switch.  ^  Ileld  (Ruqer,  Ch.  J., 
Andrews  and  Danfouth,  J.I., 
dissenting),  that  the  facts  made  it 
absolutely  certain  either  that  W. 
looked  and,  seeing  the  car  coming, 
undeifook  to  cross  in  front  of  it, 
or  did  not  look  when  it  was  his 
duty,  and  was,  therefore,  charge- 
able with  contributory  negligence ; 
and  that  a  submission  of  the 
question  to  the  jury  was  error. 
Woodard  v.  N.  f.,  L.  E.  <fc  W. 
R.  R.  Co.  369 

17.  Also  Iield,  the  fact  that  trains 
\vere  moving  past  the  crossing  on 
the  other  tracks,  south  of  the 
switch,  did  not  authorize  an  infer- 
ence that  the  decedent's  attention 
was  so  diverted  as  to  excuse  his 
omission  to  look  and  see  if  the 
track  was  clear.  Id. 

18.  A  court  of  equity,  having  pos- 
session in  a  foreclosure  suit  of 
the  property  of  a  rjiilroad  com- 
pany, has  jurisdiction  to  author- 
ize the  creation  of  debts  for  rolling 
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stock  and  other  purposes,  when, 
in  its  opinion,  it  is  necessary  so  to 
do  to  secure  the  continued  and 
successful  operation  of  the  road, 
and  to  charge  the  debts  so  created 
as  a  first  lien  on  the  mortgaged 
property.     VUaa  v.  Bige,  439 

19.  The  court  is  not  divested  of  its 
power  and  duty  of  managing  the 
property  by  reason  of  a  sale  which 
the  purchasers  delay  or  neglect 
for  many  years  to  complete.     Id, 

30.  In  an  action  to  recover  damages 
for  alleged  negligence,  it  appeared 
that  plamtiff  was  a  passenger  in  a 
train  on  defendant's  road,  and 
as  the  train  approached  his  des- 
tination he  arose  from  his  seat 
and  went  to  the  end  of  the  car  to 
pet  some  baggage.  On  his  return 
he  tripped  and  fell  over  a  board 
which  a  brakeman  had  placed 
across  the  aisle  from  one  seat  to 
the  one  opposite  and  was  injured. 
The  brakeman  was  called  as  a 
witness  for  the  defendant  and 
testified  that  he  was  standing  or 
about  to  get  up  on  the  board 
when  plaintiff  came  up  and  asked 
to  be  pennitted  to  pass;  the  wit- 
ness, in  doing  this,  cautioned  him 
to  be  careful  about  or  look  out 
for  the  board.  On  cross-exami- 
nation said  witness  was  asked  if 
he  did  not  state  to  plaintiff,  on 
the  train,  that  he  had  forgotten  to 
remove  or  slide  back  the  board 
and  that  it  was  his  fault,  that  he 
was  careless.  This  was  obiected 
to;  objection  overruled  and  wit- 
ness answered,  denying  any  such 
conversation ;  and  he  denied  hav- 
ing any  conversation  with  plaint- 
iff after  the  accident.  Plaintiff 
was  subsequently  recalled,  and, 
after  testifying  that  he  did  have  a 
conversation  with  the  brakeman, 
was  asked  to  state  it.  This  was 
objected  to;  objection  overruled 
and  exception  taken.  Plaintiff 
in  giving  the  conversation  did  not 
testify  tliat  the  brakeman  stated 
it  was  his  fault,  but  on  being 
directed  by  the  court  to  repeat 
the  conversation  included  that 
statement.  Held^  that  the  reception 
of  the  evidence  was  error;  that  it 
did  not  legitimately  tend  to  im- 
peach or  contradict  the  direct 
testimony  of  the  brakeman;  also. 


the  fact  that  the  declaration  was 
called  out  by  the  court,  not  in  re- 
sponse to  the  question  of  plaintiff's 
counsel,  and  that  no  motion  was 
made  to  strike  it  out  did  not  de- 
prive defendant  of  the  benefit  of 
the  exception;  that  as  the  court 
had  already  ruled  that  the  con- 
versation was  proper  it  was  not 
necessary  to  repeat  the  objection. 
Sherman  v.  D.,  L.  4k  W.  K  R. 
Co,  512 

21.  In  an  action  to  recover  damages 
for  iniuries  alleged  to  have  been 
causca  by  defendant's  negligence, 
it  appeared  that  plaintiff,  as  a 
passenger  on  the  road  of  the  N. 
Y.  &  IH.  E.  R.  R.  Co.,  came  into 
the  depot  at  Hartford.  Conn., 
which  depot  was  built  and  used 
in  common  by  that  company  and 
the  defendant.  Tliere  were  exits 
from  the  depot  on  the  east  and 
west  sides.  Plaintiff,  who  had 
never  before  been  in  Hartford, 
followed  a  number  of  other  pas- 
sengers out  of  the  depot  on  to  a 
platform  running  along  its  east 
side.  One  of  the  defendant's 
tracks  ran  outride  of  the  depot, 
alon^  near  the  platform,  so  close 
that  its  cars  moving  thereon  over- 
lapped the  platform  two  or  three 
inches  and  more  according  to  the 
oscillations  of  the  car.  Cabmen 
were  standing  about  ten  feet 
from  the  platform,  one  of  whom 
approached  plaintiff  and  was  en- 
gaged by  him.  He  took  part  of 
plaintiff  s  baggage  and  proceeded 
to  his  cab  a  few  feet  distant,  leav- 
ing plaintiff  on  the  platform,  when 
one  of  defendant's  trains,  moving 
at  au  unusually  rapid  rate  upon 
the  track,  over  which  the  cabman 
had  just  passed,  struck  plaintiff 
and  inflicted  the  injury.  It  was 
a  dark,  hazy  evening.  Plaintiff 
did  not  know  of  the  existence  of 
the  track  and  did  not  see  it.  Both 
he  and  the  cabman  testified  that 
they  did  not  see  the  train  or  know 
of  its  approach  and  heard  no  bell 
or  whistle.  HM,  that  the  evi- 
dence justified  a  submission  of 
the  case  to  the  jury  and  was  suf- 
ficient to  sustain  a  verdict  for 
plaintiff;  that  he  was  entitled  to 
a  safe  passage  out  of  the  depot, 
and  had  a  right  to  act  upon  the 
assumption  uat  every  necessary 
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and  reasonable  precaution  would 
be  taken  to  make  it  safe;  that  he 
had  a  right  to  regard  the  platform 
as  a  safe  and  proper  place;  and 
that  to  bring,  without  notice,  a 
train  at  such  a  speed  up  to  a  sta- 
tion and  into  the  neighborhood 
of  outgoing  and  incoming  passen- 
gers, and  so  near  a  platform  pro- 
vided for  them  as  to  sweep  a 
portion  of  it,  was  negligence. 
Archer  v.  N.  F.,  N.  H.  db  K  R. 
R  Co.  58J 

22.  Defendant  is  a  Connecticut  cor- 
poration Plaintiff  was  permitted 
on  the  trial,  against  defendant's 
exception,  to  read  in  evidence 
portions  of  the  statutes  of  that 
State  relating  to  the  running  of 
railroad  trains,  and  the  court  re- 
fused to  charge  the  jury  that  they 
were  not  to  be  influenced  by  said 
provisions.     HM,  no  error.      Id. 

23.  Plaintiff  offered  in  evidence  a 
photograph  representing,  as  he 
claimed,  the  locua  in  quo  of  the 
accident,  and  testified  that  it  re- 
presented fairlpr  the  locality.  On 
cross-examination  he  testified  that 
he  did  not  take  it  and  did  not 
know  from  what  point  it  was 
taken  The  reception  of  the  pho- 
tograph was  objected  to  generally 
and  objection  overruled.  Held, 
no  error;  that  the  photograph,  if 
a  fair  representation,  was  admis- 
sible the  same  as  a  map  or  other 
diagram.  Id. 

24.  In  an  action  against  a  railroad 
company  to  recover  damages  for 
an  injury  to  a  passenger  caused 
by  the  falling  upon  him  of  an 
article  placed  in  a  rack  over  his 
seat  by  another  passenger,  held, 
that  in  looking  for  and  protecting 
passengers  from  such  dangers,  a 
carrier  was  not  required  to  exer 
cise  the  highest  care  which  human 
vigilance  can  give,  but  only  rea- 
sonable care,  to  be  measured  by 
the  circumstances  surrounding 
each  case.  Moms  v.  N.  7.  (7.  3b 
RRRR  Go.  678 


RBARGUMENT. 

1.  The  motion  papers,  on  motion  for 
nwrgument,  should  be  sufficient 


to  enable  the  court  to  determine 
whether  the  decision  requires  cor- 
rection in  any  respect.  Anderson 
V.  Continental  Ins.  Co.  661 

.  Where  a  case  was  decided  here 
on  a  dissenting  opinion  in  the 
court  below,  held,  that  on  motion 
f or  reargumcnt  for  alleged  en*ors 
in  that  opinion  the  case  on  appeal 
containing  the  opinion  should  have 
been  furnished.  Id. 


RECEIVER 

1.  The  R  B.  I.  Co.  was  organized 
for  the  purpose  of  erecting  and 
managing  a  hotel.  It  purchased 
lands  subject  to  a  mortgage,  and 
to  raise  funds  to  build  the  hotel 
sold  and  hypothecated  its  bonds 
secured  by  a  trust  mortgage  on 
the  hotel  property.  Having 
exhausted  all  of  its  available 
means,  and  being  indebtei  to  a 
large  amount  for  labor,  materials, 
etc.,  before  the  completion  of  the 
building,  in  an  action  brought  by 
a  stockholder  to  dissolve  the  cor- 
poration a  receiver  was  appointed, 
who  by  an  ex  p^irte  order  in  said 
action  was  authorized  to  borrow 
on  his  certificates  $130,000  for 
the  "purpose  of  paying  the  em- 
ployes of  said  company,"  which 
certificates  were  declared  by  the 
order  to  be  a  first  lien,  prior  to 
the  trust  mortgage.  N  either  the 
trustee  nor  the  bondholders  were 
then  parties  to  the  action,  and 
they  had  no  notice  of  the  applica- 
tion for  the  order.  Under  said 
order  $110,000  of  certificates  were 
issued  by  the  receiver.  On  fore- 
closure of  the  original  mortgage  a 
surplus  arose,  and  in  proceedings 
to  determine  the  priority  of  claims 
thereto,  held,  the  fact  the  company 
was  owing  debts  for  labor  created 
no  equity  for  their  payment  in 
preference  to  the  bondholders; 
and  that  so  much  of  the  order  as 
made  the  certificates  prior  liens 
was  void.     Raht  v.  AttrUl.       423 

2.  In  the  surplus  money  proceedings 
the  order  was  sought  to  be  sus- 
tained on  the  ground  that  when 
it  was  granted  a  large  number  of 
laborers   whose    wages    were    in 
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arrears  wore  absolutely  destitute, 
had  become  riotous,  and  threat- 
ened, unless  pwl,  to  burn  the 
hotel  builditig,  and  the  referee 
found  that  but  for  the  advance- 
ment of  money  on  the  certiflcates, 
which  enabled  the  receiver  to  pay 
off  the  arrears  of  wages,  the  hotel 
and  other  properly  of  the  com- 
pany "would,  in  all  probability, 
have  been  destroyed  or  seriously 
injured."  Held,  that  this  did  not 
justify  the  order;  that  the  debt  so 
created  by  the  receiver  was  not 
one  for  preservation;  that  it  could 
not  be  assumed  that  the  ordinary 
agencies  of  the  law  were  insufli- 
cient  to  furnish  the  requisite  pro- 
tection. Id. 

3.  In  an  action  to  foreclose  two 
railroad  mortgages,  V.,  one  of  the 
defendants,  answered,  sotting  up 
a  title  to  certain  of  the  rolling 
stock  under  a  levy  and  sale  on 
execution  against  the  raili'oad  cor- 
poration; he  claiming  that,  as 
against  him,  the  mortgages  were 
void  as  to  personalty,  because  not 
filed  as  chattel  mortgages.  An 
interlocutory  judgment  was  ren- 
dered in  February,  1857,  adjudg- 1 
ing  that  the  mortgaged  property,  I 
other  than  that  claimed  by  V.  be  i 
sold,  and  referring  the  issues  pre-  , 
sented  by  his  answer.  Upon  sale 
made  in  September,  1857,  under 
the  said  judgment,  the  property 
was  bid  off  by  a  committee  repre- 
senting the  hrst  mortgage  bond- 
holders; but  a  small  amount,  if 
any,  of  the  sum  l)id  was  paid 
down.  In  March,  1858.  upon 
petition  of  the  receiver  appointed 
in  the  action,  and  on  affidavit  of 
the  plaintiffs'  attorney,  an  order 
was  granted  which  authorized  the 
receiver  to  expend  a  sum  not  ex- 
ceeding |;27,500  in  the  purchase 
of  necessary  rolling  stock  for  the 
road,  on  a  credit,  provided  the 
purcliase  should  be  approved  by 
plaintiffs  or  their  attorney,  and 
directing  that  sufficient  of  the 
purchase- money  of  tiie  mortgaged 
premises  be  applied  to  pay  the 
sum  the  receiver  might  contract 
to  pay  for  the  said  rolling  stock; 
which  sum  the  order  declared  was 
thereby  made  "a  first  lien  on  the 
said  mortcraged  property  and  all 
proceeds  thereof  which  may  come 


into  "  the  court.  In  August.  1858, 
the  receiver  entered  into  a  con- 
tract with  v.,  which  was  approved 
by  the  plaintiffs'  attorneys,  by 
which  V.  released  to  the  receiver 
the  said  rolling  stock,  and  it  was 
agreed  that,  in  case  it  should  be 
finally  determined  that  said  prop- 
erty belonged  "absolutely  and 
beneficially."  to  V.  he  should  be 
paid  $18,000  for  the  release,  and 
that  the  same  should  be  a  first 
lion  upon  the  mortgaged  property. 
The  receiver  continued  in  posses- 
sion of  the  mortgaged  property, 
operating  the  road  apparently  m 
the  interest  of  the  purchasers,  and 
using  the  property  purchased  of 
V.  until  18G8.  In  August  of  that 
year  the  sale  under  the  interlocu- 
tory judgment  was  completed  by 
a  conveyance  to  the  purchasers, 
in  which  the  property  claimed  by 
V.  was  excepted,  but  the  receiver 
executed  a  transfer  of  his  title 
and  interest  and  turned  over  said 
property  to  a  new  corporation 
organized  by  the  purchasers  to 
take  the  title  and  to  operate  the 
road;  and  it  was  thereafter  used 
on  the  road.  The  consideration 
for  the  conveyance  was  paid 
almost  wholly  by  the  surrender 
of  bonds.  The  clrim  of  V.  was, 
by  the  final  judgment  in  the  fore- 
closure suit,  determined  in  his 
favor,  subject  to  the  right  of  re- 
demption, if  any  existed.  In  an 
action  by  V.  to  enforce  an 
alleged  lien  upon  the  road  given 
by  the  agreement  with  the  re- 
ceiver of  August,  1858,  AeW, 
that  the  order  of  March.  1858, 
was  valid  and  binding  upon 
the  parties  to  the  foreclosure 
suit  and  upon  the  bondholders, 
the  purchasers  on  the  foreclosure 
sale;  as,  when  it  was  made,  title 
had  not  passed  under  said  sale; 
that  said  purchasers  by  their  con- 
duct and  delay  acquiesced  in  the 
operation  and  management  of  the 
road  by  the  receiver  in  the  usual 
way;  that  the  lien  authorized  bj 
said  order  was  not  simply  upon 
the  proceeds  of  the  sale,  but  upon 
the  corpus  of  the  property,  and, 
as  there  were  no  such  proceeds  to 
which  the  lien  could  attach  or  be 
transferred,  it  remained  attached 
to  the  property  and  followed  it 
into  the  hands  of  the  purchasers 
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and  all  subsequent  assignees 
chargeable  with  notice  thereof; 
that  the  agreement 'with  V.  was 
authorized  by  said  order;  that  the 
determination  referred  to  therein 
was  of  the  issue  raised  in  the  fore- 
closure suit,  and  its  decision  in  his 
favor  entitled  him  to  payment  of 
the  stipulated  price  and  to  a  lien 
therefor  on  the  mortgaged  prop- 
erty.    Vilas  V.  Page.  489 

4.  In  September,  1867,  the  holders  of 
the  first  mortgage  bonds  entered 
into  a  contract  with  P.  and  others 
for  the  purpose  of  or^nizing  a  new 
corporation,  by  which  they  trans- 
ferred said  bonds  to  P.  and  his 
associates,  and  agreed  to  organize 
the  new  company,  and  that  it 
should  acquire  title  to  all  the  prop- 
erty of  its  predecessor,  subject  to 
the  claim  of  Y . ,  "  if  any  shall  finally 
be  adjudged  ; "  and  to  pay  any 
floating  debts  incuiTcd  by  the  re- 
ceiver "which  constitute  any  lien 
upon  the  railroad."  The  pur- 
chasers agreed  to  assume  and 
prosecute  the  litigation  against  V., 
and  in  case  of  any  recovery  in  his 
favor  to  indemnity  the  sellers  and 
the  receiver  against  the  same. 
Held,  that  said  agreement  imposed 
no  personal  liability  upon  P.  and 
his  associates  to  v.;  and  that  a 
personal  judgment  in  his  favor 
against  them  was  unauthorized. 

Id. 

5.  Also,  ^^2,  that  the  costs  adjudged 
in  favor  of  V.  in  the  foreclosure 
suit  were  not  included  in  his  agree- 
ment with  the  receiver  and  could 
not  be  charged  as  a  lien  upon  the 
property.  Id. 

6.  Before  the  dissolution  of  the  de- 
fendant by  the  judgment  in  this 
action  and  the  appointment  of  a 
receiver  of  its  property,  a  judg- 
ment had  been  recovered  against  it 
in  a  United  States  Circuit  Court 
upon  a  policy  of  insurance  there- 
tofore issued  by  it.  Defendant 
had  taken  the  case,  by  writ  of  8. 
error,  to  the  United  States  Supreme 
Court  for  review,  had  given  a  bond 
with  sureties,  and  had  given  as 
indemnity  to  the  latter  a  mortgage 
upon  certain  of  its  property  and  an 
assignment  of  a  mortgage.  The 
receiver,  on   application   to  the 
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court  which  appointed  him,  was 
directed  to  employ  counsel  to 
argue  the  cause  on  hearing  of  the 
writ  of  error.  The  judgment  was 
reversed  and  a  new  trial  fi;ranted. 
Subsequently  the  plaintiffs  in  that 
action  took  judgment  by  default. 
The  receiver  was  never  made  a 
party  thereto  and  took  no  part  in 
the  conduct  of  the  defense.  Said 
iudj^ment  was  presented  as  the 
basis  of  a  claim  to  a  share  in  the 
funds  of  the  dissolved  corporation 
in  the  hands  of  the  receiver,  and 
it  was  claimed  that  the  receiver 
was  concluded  thereby.  Held,XhaX 
as  to  the  defendant  of  record,  its 
dissolution  put  an  end  to  the  action, 
and  at  the  time  of  the  rendition  of 
the  judgment  it  had  no  property 
against  which  a  judgment  could 
be  enforced;  that  the  receiver 
could  not  be  affected  by  said  judg- 
ment unless  he  had  by  some  action, 
under  the  direction  of  the  court 
appointing  him,  made  himself  re- 
sponsible for  the  final  result;  that 
his  intervention  in  the  United 
States  Supreme  Court  did  not 
make  him  so  responsible,  as  it  was 
simply  for  the  purpose  of  protect- 
ing the  assets  in  his  hands  from  an 
incumbrance  which  had  no  con- 
nection with  the  subject-matter  of 
the  litigation,  and  the  reversal  of 
the  judgment  ended  his  connection 
with  the  action,  and  the  parties 
litigant  were  thereby  restored  to 
the  same  position  in  which  they 
were  prior  to  its  rendition;  that 
the  United  States  Circuit  Court 
acquired  no  jurisdiction  over  him 
or  over  the  funds  sought  to  be 
reached  by  its  adjudication;  and 
that  therefore,  the  receiver  was  not 
estopped  by  the  judgment.  Peo- 
ple Y.  Knick.  L.  Ins.  Co.  619 

.  The  court  has  power  to  authorize 
a  receiver  appointed  in  a  partition 
suit  to  lease  the  property,  pendente 
Ute.     Weeks  y.  Weeks.  620 

To  Justify  the  receiver  in  apply- 
ing for  authority  to  lease,  and  the 
couil  in  granting  the  application, 
it  is  not  necessary  that  the  power 
to  lease  shall  be  given  in  the  order 
appointing  the  receiver,  or  that 
said  order  give  him  liberty  to  ap- 
ply for  instructions.  Id. 
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9.  The  court  may  authorize  a  lease  ' 
for  a  terra  certain,  the  ordinary 
term  of  lease  for  such  premises, 
although    it  may  extend  beyond 
the  termination  of  the  litigation,  i 

Id. 

10.  It  seems  that  a  lease  beyond  the 
customary  term,  which  might  ex- 
tend beyond  the  litigation,  would 
be  an  unjustifiable  exercise  of 
judicial  discretion.  Id. 

11.  Absence  of  notice  to  the  parties 
of  the  application  by  the  receiver 
for  leave  to  lease  is  not  a  juris 
dictional  defect,  and  does  not  in- 
validate the  order  or  the  lease  ex-  j 
ecuted  under  it.  Id.  \ 

I 
13.  It  seems,   however,  that   notice 
should  be  required.  Id. 

13.  Where  a  lease  has  been  executed 
by  the  receiver  under  an  ex  parte 
order  of  the  court,  for  a  term  ex- 
tending beyond  the  close  of  the 
litigation,  the  court  has  power  to 
modify  or  vacate  the  order,  al- 
though the  rights  of  the  lessee 
may  be  affected  thereby.  Id. 

14.  In  such  case  the  court  has  power 
to  award  indemnity  to  the  lessee 
as  a  condition  of  granting  the 
motion  to  vacate  or  modify:  and 
where  the  judgment  directs  a  sale 
of  the  premises  the  court  may 
direct  the  indemnity  to  be  paid  • 
out  of  the  fund  arising  on  sale.  Id.  ' 


16.  In  a  partition  suit  a  receivei 
was  appointed,  with  authority  to 
lease  the  premises  for  the  term  of 
three  years.  About  six  months 
prior  to  the  expiration  of  the  leases, 
executed  in  pursuance  of  such 
authority,  and  pending  an  appeal 
to  the  General  Terra  from  the 
judgraent  in  the  action,  upon  an 
ex  parte  application  of  the  receiver 
and  on  affidavits  showing  that  the 
litigation  would  not  be  terminated 
until  long  after  the  expiration  of 
the  leases,  the  court  made  an  order 
authorizing  the  receiver  to  lease 
for  a  further  term  of  three  years, 
that  being  generally  the  shortest 
term  for  which  such  property- 
could  be  advantageously  rented; 
leases  were  executed  accordingly. 


The  litigation  was,  in  fact,  closed 
within  a  year  after  the  commence- 
ment of  the  second  terms.  On 
motion  of  the  parties  the  ex.  parte 
order  was  modi  tied  so  as  to  author- 
ize a  leasing  for  but  one  year, 
and  the  leases  were  declared  in- 
valid except  for  that  period.  Held, 
that  the  court  had  jurisdiction  to 
make  the  ex  parte  order,  and  the 
fact  that  the  litigation  terminated 
within  the  first  year  of  the  new 
term  did  not  affect  its  validity; 
also,  that  the  court  had  power  to 
modify  the  order,  but  as  the  leases 
were  valid  when  executed  and  the 
lessees  acted  in  good  faith  in  re- 
liance upon  the  order,  and  as  the 
parties  had  waited  until  final  judg- 
ment before  moving,  with  knowl- 
edge that  the  property  was  in  the 
occupation  of  tenants  after  the 
expiration  of  the  first  leases,  the 
tenants  were  entitled  to  indem- 
nity. Id. 

V).  In  January.  1883,  M.  made  an 
assignment  for  the  benefit  of 
creditors.  Among  the  property 
assigned  were  certain  stereotype 
and  electrotype  plates  then  in  the 
possession  of  L.  &  D.,  as  custo- 
dians for  M.,  upon  which  was  a 
chattel  mortgage,  which  was  not 
filed  until  the  day  of  the  execution 
of    the  assignment.      In   March, 

1883,  L.  &  D.  recovered  a  judg- 
ment against  M.  for  a  debt  accru- 
ing prior  to  January,  and  at- 
tempted to  levy  upon  the  plates 
by  virtue  of  an  execution  issued 
thereon.  By  an  order  made  in 
this  action,  the  assignee  was  re- 
moved and  a  receiver,  pendente  lite, 
of  the  assigned  property  appointed 
In  proceedings  instituted  by  the 
receiver  against  L.  &  D. ,  who  had 
refused  to  deliver  up  the  plates,  it 
was  adjudged  that  said  firm  had 
no  lien,  and  that  the  receiver  was 
entitled  to  possession.  The  plates 
were  thereupon,  and  previous  to 
Ju'.y,  1883,  delivered  to  the  re- 
ceiver. In  March,  1884,  the  re- 
ceiver applied  ex  parte  for  direc- 
tions }is  to  the  disposition  of  the 
property,  and  an  order  was  there- 
upon made  directing  a  sale  of  the 
plates  and  payment  of  the  mort- 
gage debt  out  of  the  proceeds;  this 
the  receiver  did.     In  November, 

1884,  L.  &  D.  petitioned  to  have 
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the  ex  parte  order  vacated  so  far  as 
it  directs  the  payment  of  the  mort- 
gage. Heild,  that  the  petition  «7a8 
properly  denied;  that  as,  at  the 
time  of  the  sale,  L.  &  D.  had  no  lien 
upon  the  property,  their  remedy, 
if  any,  was  to  obtain  an  order  of 
the  court  directing  as  to  the  dis- 
position of  the  proceeds,  and  until 
this  was  done  it  was  the  duty  of 
the  receiver  to  proceed  under  the 
order  of  the  court;  that  when  the 
mortgage  became  payable  the 
mortgagee,  in  the  absence  of 
fraud,  became  entitled,  as  against 
the  mortgagor  and  his  representa- 
tives, and  all  other  persons  who 
had  not  acquired  liens,  to  de- 
mand, receive  and  sell  the  mort* 
gaged  property;  that  after  waiting 
a  reasonable  time  to  enable  the 
petitioners  to  take  steps,  if  they 
desired,  to  establish  a  right  to  the 
property,  it  was  the  duty  of  the 
receiver  to  apply,  for  and  take 
the  directions  of  the  court,  and  he 
was  under  no  obligation  to  give 
notice  to  the  general  creditors; 
and  that  the  petitioners  having 
laid  still  from  July,  1883,  to  No- 
vember  1,  1884,  without  taking 
any  steps  or  giving  any  notice  of 
an  intention  to  assert  an  interest  in 
the  property,  if  they  had  any 
equitable  interest  (as  to  which 
qtuBre),  they  had  lost  it  by  their 
laches.     SuUivan  v.  MiUer,       086 

17.  The  principles  governing  an  ac- 
counting by  an  assignee  under  a 
geneial  assignment  control  in  such 
a  case,  and  relieve  the  receiver 
from  any  liability  for  payments 
and  disbursements  made  in  good 
faith  in  the  execution  of  the  duties 
of  his  receivership.  Id. 


RELIGIOUS  CORPORATIONS. 

1.  Where  a  conveyance  of  land  to  a 
religious  corporation  is  absolute, 
without  condition  or  reservation, 
it  creates  no  trust  beyond  the  duty 
imposed  by  law  upon  the  corpora- 
tion of  using  its  property  for  the 
purposes  contemplated  in  its  crea- 
tion. Such  a  trust  is  not  fastened 
upon  the  land,  but  the  corporation 
may,  with  the  judicial  consent, 
sell  and  convey  a  good  title,  the 


proceeds  in  such  case  taking  the 
place  of  the  land.  In  re  First 
Presbyterian  Society,  251 

.  As  to  whether,  under  the  acts  of 
1875  and  1876  (Chap.  79,  Laws  of 
1875  and  chap.  110,  Laws  of  1876), 
and  under  the  "  rules  and  usages" 
of  the  Presbyterian  church  of  the 
United  States,  a  church  belonging 
to  that  denomination  can  sell  its 
real  estate  without  the  precedent 
consent  of  the  Presbytery,  qumre. 

Id. 

.  The  Presbyfer}'^  gave  its  consent 
to  such  a  sale,  provided  it  was 
**  authorized  by  a  vote  of  the  con- 
gi'egation  in  public  meeting  assem- 
bled. "  The  trustees  of  the  church 
regularly  called  a  meeting,  at 
which,  of  one  hundred  and  thirty- 
seven  members  entitled  to  vote, 
eighty-seven  voted,  and  of  these 
sixty-six  voted  in  favor  of  a  sale; 
twenty-four  of  those  who  did  not 
vote  signed  a  paper  approving  a 
sale.  Held,  that,  conceding  the 
consent  of  the  Presbytery  was 
necessary,  the  condition  imposed 
by  it  was  complied  with  and  the 
sale  was  authorized.  Id. 

.  Also,  Jidd,  in  the  absence  of  proof 
that  any  lawful  vote  was  excluded 
or  unlawful  one  admitted,  the 
want  of  a  proper  register  did  not 
invalidate  the  vote  taken.         Id. 

.  This  court  has  no  authority  to  re- 
view the  determination  of  the 
court  below  as  to  the  propriety  of 
such  a  sale.  Id. 


REMEDIES. 

A  remedy  given  by  the  statutes  of 
another  State  to  creditors  of  a  cor- 
poration against  its  stockholders 
is  not  available  here.  Christensen 
V.  Eno.  97 

See  Election  of  Rbmediss. 


REVERSION. 

1.  F.,  for  the  purpose  of  making 
provision  for  the  support  of  his 
wife  and  children,  entered  into  a 
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tripartite  agreempnt  with  her  and  | 
J.,  as  trustee,  whereby  he  con  ! 
veyed  to  J .  certain  land,  in  trust, 
to  sell  and  convey  the  same»  invest 
the  proceeds  and  pay  the  income 
to  her  during  her  life.  Subse- 
quently the  same  parties  entered 
into  another  agreement,  which  re 
cited  that  F.  desired  to  make  still 
further  provision  for  his  wife  and 
children,  and  for  that  purpose,  on 
condition  that  the  wife  should  per- 
form certain  covenants  therein 
contained  on  her  part,  he  agreed 
to  quit-claim  to  J.  "all  his  right, 
title  and  interest  to  and  in  "  said 
land,  and  to  pav  J.  $300  a  year  for 
the  support  ana  education  of  each 
of  two  of  said  children  until  they, 
respectively,  became  of  age;  the 
deed  and  bill  of  sale  to  be  put  in 
escrow f  to  be  delivered  and  to  be- 
come operative  and  in  full  force 
and  effect  when  the  covenants  on 
the  part  of  the  wife  were  per- 
formed, but  to  be  returned  to  F. 
if  not  so  performed.  A  quit-claim 
deed  was  executed  by  F.  as  agreed. 
J.  thereafter-  sold  the  land  and 
with  a  portion  of  the  proceeds 

Eurchased  a  house  and  lot,  which, 
y  the  terms  of  the  deed,  were 
conveyed  to  him,  "  as  trustee  by 
and  under  a  deed  of  trust "  from 
F.  and  his  wife,  the  balance  was 
invested  in  U.  8.  bonds.  Subse- 
quently the  same  parties,  with 
defendant  F.  N..  Jr.,  as  party  of 
the  fourth  part,  entered  into  an 
agreement  which  recited  the  re- 
ceipt by  J.,  under  the  first  deed 
of  trust,  of  certain  property  "in 
trust  for  certain  purposes  therein 
mentioned  "  the  sale  of  said  prop- 
erty and  the  investment  of  the 
proceeds  as  stated,  that  said  de- 
fendant was  to  be  substituted  as 
trustee  in  place  of  .1.,  and  the  con- 
veyance by  the  latter  to  said  de- 
fendant 01  said  house  and  lot  and 
delivery  of  the  bonds.  By  the 
terms  of  the  agreement,  in  con- 
sideration of  the  transfer,  F.  and 
wife  released  J.  from  all  claims 
and  demands,  and  said  defendant 
agreed  to  take  said  house  and  lot 
"  and  hold  the  same,  as  trustee, 
pursuant  to  the  covenants  and 
conditions  in  said  trust  deed  con- 
tained in  the  place  "  of  J.  By  the 
conveyance  referred  to  . I.,  "indi- 
vidually and  as  trustee/'  conveyed 


all  his  "right,  title  and  interest  in 
and  to  the  house  and  lot  to  said 
defendant,  as  trustee  in  place  and 
stead"  of  J.,  "under  said  deed  of 
trust."  Said  defendant  thereafter 
acted  as  trustee  until  the  death  of 
the  wife,  which  occurred  after  the 
two  children  named  became  of 
age.  F.  thereafter  claiming  a  re- 
versionary interest  in  the  property 
so  held  by  said  defendant  con- 
veyed the  same  to  plaintiffs.  In 
an  action  to  recover  possession  of 
said  property,  held,  that  the  effect 
of  the  first  deed  and  trust  agree- 
ment was  to  create  a  valid  trust 
in  J. ;  that  the  reversionary  inter- 
est in  the  land  remained  in  the 
creator  of  the  trust,  and  on  the 
death  of  his  wife  reverted  to  him; 
that  the  land  so  conveyed  was  not 
exempted  from  the  limitations  and 
conditions  of  the  trust  by  the  sub- 
sequent deed  and  agreement  be 
tween  the  same  parties;  that  said 
limitations  and  conditions  fol- 
lowed the  property  into  which  the 
estate  was  converted  and  it  be- 
'  came  subject  to  the  same  rule  of 
reversion ;  and  that,  therefore,  the 
corpus  of  the  trust  estate  reverted 
to  F. ,  and  passed  under  the  con- 
veyance from  him  to  plaintiff. 
Nearpass  v.  Newman,  47 

.  Also,  hdd^  that  whatever  effect 
might  be  ascribed  to  the  quit-claim 
deed  from  F.  to  J.,  all  of  the 
interest  thereby  conveyed  was  re- 
conveyed  to  said  defendant  F. 
N.,  Jr.,  by  the  last  agreement,  the 
original  trust  was  redeclared  and 
the  whole  property  reconstituted 
a  trust  fund,  subject  to  the  limita- 
tions and  conditions  of  the  original 
agreement.  IdL 


CALES. 

.  In  an  action  to  recover  the  pur- 
chase-price of  goods  manufactured 
for  and  delivered  to  defendant,  the 
defense  was  that  the  goods  were 
not  such  as  the  contract  called  for. 
The  evidence  on  trial  was  con- 
flicting as  to  the  terms  of  the  con- 
tract, the  quality  of  the  ^oods  and 
their  fitness  for  the  use  intended, 
and  as  to  whether  they  corres- 
ponded with  those  ordered.    It 
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appeared  that  plaintiff  manufac- 
tured and  delivered  goods  in  quan- 
tity corresponding  with  the  order; 
that,  some  faults  in  their  quality 
having  been  alleged,  he  received 
them  back  and  attempted  to 
remedy  the  alleged  defects  and 
finally  redelivered  the  whole  quan- 
tity to  defendant;  that  defendant 
Still  claimed  that  the^  did  not 
correspond  with  the  articles  plain- 
tiff contracted  to  make,  and  when 
the  latter  demanded  payment  re- 
fused, and  that  thereupon  plaintiff 
demanded  a  return  of  the  goods, 
to  which  defendant  replied  that 
he  would  not  give  them  up,  as  he 
wished  to  consult  counsel  as  to 
his  right  to  keep  them  for  reim- 
bursement of  damages.  The  trial 
court  thereupon  ordered  judg- 
ment for  plamtiff,  holding  that 
the  refusal  to  return  the  goods 
amounted  to  an  acceptance  under 
the  contract.  Be!d,  error;  that 
the  question  was  one  of  fact  for 
the  Jury.   Norton  v.  Brejjfuss.     90 

2.  The  acceptance  by  a  vendee  of 
articles  manufactured  for  him 
under  an  executory  contract,  after 
an  opportunity  to  examine;  pre- 
cludes him  from  raising  any  ob- 
jection as  to  defects  which  were 
visible  and  capable  of  discovery 
on  inspection,  unless  there  was  a 
warranty  of  quality  which  was  in- 
tended to  survive  acceptance.  Id. 

8.  Where  there  is  such  a  warranty 
the  vendee  may  receive  and  retain 
the  goods  and  recoup  or  recover 
damages  for  any  breach  of  the 
warranty,  or  he  may  return  the 
goods  and  plead  a  rescission  of  the 
contract  as'a  defense  to  an  action 
for  their  price.  Id. 

4.  It  geems,  however,  the  purchaser 
may  not  in  the  same  action  sus- 
tain a  claim  of  a  return  of  the 
goods  and  rescission  of  the  con- 
tract, and  also  for  damages  for 
breach  of  the  warranty.  Id. 

6.  The  word  "sold"  in  a  contract 
of  sale  of  chattels  does  not  neces- 
sarily import  an  executed  con- 
tract.    Anderson  v.  Bead.         838 

6.  Where,  by  the  terms  of  the  con- 
tractj  some  material  act  remains 


to  be  done  by  the  vendor  before 
he  can  insist  upon  making 
delivery  or  can  claim  payment, 
such  word  is  to  be  construed  as 
meaning  '*  contracted  to  sell,"  and 
the  contract  is  merely  an  execu- 
tory one.  Id. 

7.  So,  also,  where  the  contract  con- 
tains no  specification,  identifica- 
tion, description  or  appropriation 
of  the  particular  property,  no  title 
passes  to  the  vendee;  in  order  to 
pass  the  title  the  article,  if  not 
delivered,  must  be  in  some  manner 
designated  so  that  possession  can 
be  taken  by  the  purchaser  without 
any  further  act  on  the  part  of  the 
vendor.  Id. 

8.  Defendants'  firm  entered  into  a 
contract  with  the  firm  of  R  W. 
L.  R.  &  Co.,  which  stated  that 
the  former  had  "sold"  to  the 
latter  a  specified  quantity  of 
* '  ammoniated  superphosphates  " 
at  a  price  specifiea,  to  be  paid  for 
"  on  delivery  to  buyers  of  bills  of 
lading,  by  their  notes."  The  vend- 
ore  guaranteed  tlie  goods  to  be  of 
a  specified  quality,  the  sampling 
and  analysis  to  be  made  by  certain 
persons  named;  shipments  to  be 
made  during  the  month  of  Decem 
ber,  1881.  The  purchasers  had 
previously  contracted  to  sell  to  one 
De  L.  a  larger  amount  of  the  same 
general  kind  of  fertilizer,  he 
agreed  to  accept  the  goods  pur- 
chased of  defendants  to  apply 
upon  his  contract.  Defendants, 
with  knowledge  that  R.  &  Co. 
had  made  such  contract  with 
De  L.,  and  desired  the  goods  to 
make  delivery  under  that  con- 
tract, accepted  an  order,  drawn 
on  and  presented  to  them  by  R.  & 
Co.,  requiring  them  to  deliver  the 
goods  ''sold  to"  R.  &  Co.  to  De 
L. ,  and  also  delivered  to  R  &  Co. 
a  memorandum  stating  they  would 
deliver  to  De  L.  on  said  order,  on 
vessels  to  be  furnished  by  him,  the 
last  delivery  to  be  made  the  last 
of  December  or  early  in  January, 
1882.  R.  &  Co.  gave  their  notes 
as  agreed  for  the  purchase-price. 
The  goods  were  not  in  fact  manu- 
factured at  this  time.  On  receipt 
of  the  order  and  memorandum 
De  L.  gave  his  own  notes  and  the 
acceptances  of  third  persons  to  R 
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&  Co.  in  payment  for  the  goods.  R. 
&  Co.  soon  after  stopped  payment 
and  made  an  assignment  for  the 
benefit  of  creditors.  Defendants 
refused  to  deliver  the  goods  under 
the  order  unless  they  were  paid 
the  purchase-price,  and  offered  to 
surrender  the  notes  received  by 
them.  In  an  action  upon  the 
contract  to  recover  the  value  of 
the  goods,  ?ield  (Ruobr,  Ch.  J., 
Andrews  and  Danporth,  JJ., 
dissenting),  that  it  was  an  execu- 
tory, not  an  executed,  contract, 
and  so  passed  no  title  to  the  goods 
specified  ;  that  the  subsequent 
transactions  between  the  parties 
did  not  transform  said  contract 
into  an  executed  one;  that  the  de- 
livery of  the  order  to  De  L.  vested 
no  right  of  property  in  him,  but 
simply  amounted  to  an  assignment 
to  him  of  the  rights  of  R.  &  Co. 
under  the  contract,  and  inasmuch 
as  against  R  &  Co.,  defendants 
had  the  right  to  refuse  to  deliver 
the  goods  without  payment  there- 
for, after  that  firm  became  in- 
solvent, they  had  the  same  right 
as  against  De  L.  or  his  assignee.  Id. 

9.  Also  7ield  (Ruger,  Ch.  J.,  An- 
drews and  Danforth,  JJ.,  dis- 
senting), that  defendants  were 
not  estopped  from  showing  the 
fact  that  no  title  passed,  or  from 
denying  the  legal  right  of  plaint- 
iff, as  assignee  of  De  L. ,  to  a  de- 
livery of  goods  of  the  same  char- 
acter and  quality  as  described.  Id, 

10.  Also  Jidd  (RuQBR,  Ch.  J.,  An- 
drews and  Danporth,  JJ.,  dis- 
senting), that  the  Question  was  one 
of  law  for  the  trial  court,  and  that 
a  submission  thereof  to  the  jury 
was  error.  Id. 


SPECIFIC  PERFORMANCE. 

1.  Plaintiff's  complaint  herein  al- 
leged, in  substance,  that,  under 
the  provisions  of  said  act  it  be- 
came and  still  is  the  owner  in  fee 
and  possessed  of  certain  land  des- 
cribed in  the  complaint;  that  un- 
der a  statute  authorizing  it  (Chap. 
878,  Laws  of  1870,  as  amended  by 
chap.  796,  Laws  of  1878),  a  sale 
of  said  land  was  made  to  defend- 


ant and  he  entered  into  a  contract 
to  purchase,  but  that  he  has  re- 
fused to  take  title  or  pay  the  pur- 
chase-money. Plaintiff  asked  for 
a  specific  performance.  The 
answer  admitted  each  and  every 
allegation  of  the  complaint,  except 
it  denied  that  the  statutes  men- 
tioned were  competent  to  vest  in 
plaintiff  the  ownership  of  the  land 
m  question.  Held,  that  the  alle- 
gation of  ownership  in  the  com- 
plaint was  equivalent  to  an  aver- 
ment of  compliance  with  the  terms 
of  the  act  of  1861,  i.  e.,  that  the 
commissioner's  report  was  con- 
firmed and  payment  made  to  the 
owners  of  the  land  or  their  assent 
obtained  by  deed  duly  executed; 
that  this  averment  was  not  denied 
by  the  answer,  which  simply  |Mit 
in  issue  the  quantum  of  the  estate 
acquired  by  the  city;  and  as.  if 
true,  such  averment  would  pre- 
clude the  owners  from  thereafter 
questioning  the  validity  of  the 
act,  its  constitutionality  could  not 
be  questioned  here.  Ct^f  BroMffn 
V.  Oopeland.  496 

2.  On  the  trial  plaintiff's  counsel 
asked  the  counsel  for  defendant 
if  it  was  admitted  that  the  steps 
required  by  the  act  for  the  taking 
of  lands  had  been  taken ;  the  latter 
replied  that  it  was,  except  that  no 
admission  was  made  that  awards 
for  the  land  were  accepted  by  the 
owners  under  such  circumstances 
as  to  operate  as  a  voluntary  grant, 
or  to  estop  defendant  from  deny- 
ing the  sufficiency  of  the  acts  to 
vest  title.  Held,  that  this  did  not 
detract  from  the  admission  in  the 
answer.  Id, 


STATUTES. 

1.  It  is  not  a  ^ood  objection  to  a 
statute  prohibiting  a  particular 
act  and  making  its  commission  a 
public  offense;  that  the  act  was, 
before  the  enactment,  lawful  or 
even  innocent.  People  v.  We$L  293 

2.  It  is  not  necessary  to  the  validity 
of  a  penal  statute  that  the  legisla- 
ture should  declare  on  the  face  of 
the  statute  the  policy  or  purpose 
for  which  it  was  enacted.        Id, 
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8.  An  inapt  or  defective  title  to  a 
criminM)  statute  does  not  make 
void  a  provision  not  within  the 
exact  scope  or  purpose  of  the  act 
as  expressed  in  the  title.  Id. 
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Psnai  statutes  to  be  construed 

stricUy. 
See  Whitaker  v.  Masterton.        277 

See  Baijkruptct. 

Constitutional  Law. 
Limitations  OF  AcnONB. 


STATUTE  OF  LIMITATIONa 
See  Limitations  of  Actions. 

STAY  OF  PROCEEDINGS. 

Where,  after  an  order  requiring  an 
infant  plaintiff  to  file  security  for 
costs  and  staying  proceedings  un- 
til the  order  was  complied  with, 
and  pending  a  motion  to  dismiss 
the  complaint  because  of  a  failure 
to  comply  with  the  order,  the 
court  CTanted  an  order  allowing 
plaintiff  to  prosecute  the  action 
as  a  poor  person.  Reld,  that  th(* 
stay  did  not  deprive  the  court  of 
jurisdiction  to  make  the  second 
order;  and  that  such  order  was 
an  answer  to  the  motion  to  dis- 
miss.   SJiearman  v.  Pope,         661 

STOCKHOLDER. 

1.  The  unissued  shares  of  stock  of 
a  corporation  are  not  assets  in  its 
hands,  and  in  the  absence  of  any 
statutory  provision,  or  provision 
of  its  charter,  one  to  whom  shares 
have  been  transferred  by  it  gratui- 
tously does  not,  by  accepting  them, 
become  a  debtor  to  the  company 
or  make  himself  liable  to  pay  the 
nominal  face  of  the  shares  as 
upon  a  subscription  for  the  stock 
or  a  contract,  and  an  action  is  not 
maintainable  against  him  by  a 
creditor  of  the  coi*poration  to 
compel  him  to  pay  for  such 
shares.     CJirisiensen  v.  Eno.       97 

2.  So,. also,  where  bonds  of  a  cor- 
poration have  been  issued  by  i! 
gratuitously  to  a  stockholder,  but 
no  portion  of  its  property  or  as- 
sets has  been  applied  in  payment 
thereof,  the  stockholder  is  not 
liable  to  account  to  creditors  for 
the  proceeds  of  the  sale  of  said 
bonds  by  him.  Id, 
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SUPERVISORS. 

1.  Under  the  provisions  of  the  acts 
of  1864  and  1865  (chaps.  8  and  72. 
Laws  of  1864;  chap.  41,  Laws  oi 
1865),  conferring  upon  boards  of 
supervisors  power  to  borrow 
mone^  on  the  credit  of  their  re- 
spective counties  to  pay  bounties, 
etc.,  and  to  execute  obligations 
for  its  payment,  the  power  so  con- 
ferred was  not  intended  to  be 
limited  to  a  single  exercise  there- 
of, but  said  board  was  authorized 
to  borrow  money  and  to  renew 
the  county  obligations  from  time 
to  time  for  the  purpose  of  paying 
or  continuing  the  indebtedness 
created  under  said  acts.  Parker 
V.  Bd.  Supra.  892 

3.  It  seems  that  boards  of  supervisors 
have  no  inherent  power  to  borrow 
money  or  to  issue  negotiable 
paper,  but  must  And  the  author- 
ity therefor  in  some  statute,  given 
either  expressly  or  by  implication. 

Id. 

8.  In  November,  1866,  the  board  of 
supervisors  of  S.  county  passed 
resolutions  providing  for  raising, 
by  taxation,  a  certain  amount  of 
the  bounty  debt,  and  directing 
the  county  treasurer  "to  procure 
an  extension  of  the  time  of  pay- 
ment of  the  residue."  The  debt 
so  provided  for,  termed  the  town 
bounty  debt,  at  that  time  amounted 
to  over  $500,000.  represented  by  a 
large  number  of  separate  obliga- 
tions, a  large  portion  of  which 
matured  in  February  thereafter. 
No  other  provision  was  made  for 
the  payment  of  the  maturing 
obligations.  Similar  resolutions 
were  passed  at  each  annual  session 
of  the  board  down  to  1875.  Held, 
that  the  authority  given  was  to 
be  construed  in  reference  to  the 
circumstances,  and  was  not  lim- 
ited to  an  extension  of  the  then 
outstanding  obligations,  but 
authorized  the  county  treasurer 
to  borrow  money  to  pay  them  as 
thejr  matured,  and  to  issue  new 
obligations  in  renewal  of  those 
then  existing  or  for  the  new 
loans.  Id. 

4.  In  each  year  from  1865  to  1875 
the    accounts   of   the   treasurer, 


which,  with  the  vouchers  accom- 
panying them,  showed  that  he 
had  made  new  loans  and  issued 
new  obligations,  were  audited 
without  objection  by  a  committee 
of  the  board.  Heldy  the  inference 
was  irresistible  that  the  board 
was  cognizant  of  the  facts,  and  its 
acquiescence  in  the  assumption 
of  power  by  the  treasurer  to  bor- 
row money  and  give  new  obliga- 
tions, as  a  means  of  extending  the 
debt,  WAS  cogent  evidence  that 
the  authority  intended  to  be  con- 
ferred included  these  transactions. 

Id. 

5.  It  seems  any  authority  given  to  a 
county  by  the  legislature  to  extend 
its  indebtedness,  includes  the 
power  to  do  it  by  borrowing 
money  and  substituting  new  obli- 
gations in  place  of  the  old  ones. 

Id, 

6.  The  town  bounty  debt,  so-called, 
was  incurred  in  pursuance  of  a 
resolution  of  the  board  of  super- 
visors, authorizing  the  borrowing 
of  money  on  the  credit  of  the 
county,  to  be  disbursed  for  boun- 
ties on  the  order  of  the  super 
visors  of  the  respective  towns. 
The  amount  so  drawn  by  each 
supervisor,  it  was  declared,  should 
constitute  a  debt  of  his  town,  pay- 
able by  taxation  of  its  property. 
There  was  no  vote  of  the  electors 
of  the  town  authorizing  the  debt 
as  prescribed  by  the  act  of  1864 
(§  22,  chap.  72.  Laws  of  1864), 
Held,  that  the  debt  was  legally  a 
debt  of  the  county,  not  of  the 
several  towns;  but  that  the  au- 
thority of  the  treasurer  extended 
to  it,  and  it  was  immaterial  that 
it  was  not  described  in  the  resolu- 
tion with  legal  accuracy.  Id. 

7.  In  an  action  upon  notes  issued  by 
the  county  treasurer  to  P.,  plain- 
tiff's intestate,  for  moneys  loaned, 
ostensibly  to  pay  maturing  obli- 
gations of  the  county,  in  pursu- 
ance of  said  resolutions  of  the 
board  of  supervisors,  and  in  re- 
newal of  notes  BO  given,  it  appeared 
that  there  was  a  fraudulent  over- 
issue of  notes  by  the  county  treas- 
urer to  a  large  amount;  that  notes 
were  outstanding  at  the  time  of 
the  annual  meeting  of  the  board 


INDEX. 


777 


of  supervisors  in  1874  to  the 
amouDt  of  $l88«G3i,  while  if  the 
money  raised  by  taxation  liad 
been  honestly  applied,  and  he  had 
borrowed  only  sufficient  to  extend 
the  portion  of  the  debt  he  was 
directed  to  have  extended,  the 
wliole  debt  would  have  been  but 
$20,801.  It  did  not  appear  that 
the  treasurer  misapplied  any  of 
the  moneys  for  which  the  notes 
in  suit  were  given,  and  at  no 
time  did  the  indebtedness  the 
treasurer  was  authorized  to  ex- 
tend fall  short  of  the  loans  made 
by  P.,  and  the  good  faith  of  the 
lender  was  not  questioned.  Held^ 
that  the  evidence  failed  to  estab- 
lish a  defense  to  the  notes;  that  as 
the  authority  given  to  the  treas- 
urer authorized  transactions  and 
deaUngs  in  form  of  the  same  pre- 
cise character  as  those  which  took 
place  between  the  treasurer  and 
the  payee  of  the  notes,  the  pre- 
sumption was  that  they  were 
authorized;  and  if,  in  fact,  they 
were  not  within  the  actual  limits 
of  the  power,  the  burden  was  upon 
defenaant  to  show  it.  Id. 

8.  It  is  immaterial  in  this  regard 
whether  the  agency  is  a  general 
one,  or  confined  to  a  particular 
series  of  transactions  for  the  prin- 
cipal. Id. 

0.  It  was  shown  that  in  some  years 
renewal  notes  were  given  to  P. 
after  the  treasurer  had  renewed 
notes  held  by  other  parties  ex- 
ceeding in  amount  the  debt  which 
the  board  of  supervisors  had  re- 
quested him  to  extend.  Held,  that 
this  did  not  make  out  the  defense; 
that  there  was  as  much  reason  for 
considering  those  other  notes  to 
be  representatives  of  unauthorized 
-  loans,  as  there  was  for  regarding 
as  of  that  character  the  notes  sur- 
rendered by  P.  on  receiving  the 
new  notes.  Id. 

10.  It  was  claimed  that  the  resolu- 
tions of  the  board  were  invalid, 
because  they  assumed  to  delegate 
to  the  treasurer  the  judicial  and 
legislative  power  of  the  board  to 
determine  the  extent  and  amount 
of  the  liabilities  of  the  county 
and  to  audit  and  allow  the  same. 
Hdd,  untenable;  as  the  authority 
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was  to  extend  a  debt  already  ex- 
isting, not  to  create  a  new  debt, 
or  to  pass  upon  or  allow  a  disputed 
or  doubtful  claim.  Id. 

11.  Also,  held,  that  it  was  not  neces- 
sary to  present  the  claim  to  the 
board  of  supervisors  for  audit.  Id, 

12.  Bonds  and  notes  of  a  county, 
issued  for  loans  authorized  by  law, 
are  not  open  accounts  for  county 
charges  which  must  be  presentea 
to  the  board  of  supervisors  for 
audit.  Id, 

13.  As  to  whether  the  county  could 
be  charged  in  case  it  had  been  af- 
firmatively shown  that  the  notes 
in  question  were  fraudulently  is 
sued  by  the  treasurer  in  excess  of 
h''s  authority,  qucere.  Id, 


TAXATION. 
See  Absbsshent  and  Taxation, 

TITLE. 

1.  Where  a  commercial  correspond- 
ent advances  his  own  money  or 
credit  for  the  purchase  of  prop- 
ertv  and  takes  the  bill  of  lading 
in  his  own  name,  looking  to  the 
property  as  the  means  of  reim- 
bursement, he  becomes  the  owner 
instead  of  a  pledgee,  and  so  re- 
mains until  the  mover  in  the  trans- 
action pays  the  purchase-price, 
and  his  relation  to  the  latter  is 
that  of  an  owner  under  a  contract 
to  sell  and  deliver  when  the  pur- 
chase-price is  paid.  Moors  v. 
Kidder.  82 

2.  Where  a  conveyance  of  land  in 
fee  is  made  upon  a  condition  sub- 
sequent, the  fee  remains  in  the 
grantee  until  breach  of  condition 
and  a  re-entry  by  the  grantor;  the 
possibility  of  reverter  merely  is 
not  an  estate  in  land.  Vail  ▼. 
L.  I  R  R.  Co.  288 

8.  A  deed  conveyed,  for  a  valuable 
consideration  expressed,  a  certain 
strip  of  land  described  therein  to 
a  town  and  its  "assignees  for- 
ever," with  covenants  of  warranty. 
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Following  the  description  was  the 
following:  ''To  be  used  as  a  high- 
way, with  all  the  privileges  there- 
unto belonging  for  such  purpose 
only,  with  the  appurtenances  and 
all  the  estate,  title  and  interest  of 
the  said  parties  of  ttie  first  part 
therein. "  Held,  that  the  deed  con- 
veyed tlie  fee  of  the  land,  not  an 
easement  merely ;  that  the  clause 
restricting  the  use  operated  at 
most  as  a  condition  subsequent, 
and  until  the  contingency  hap- 
pened the  whole  title  was  in  the 
grantee.  Id. 

4.  The  word  "  sold  "  in  a  contract 
of  sale  of  chattels  does  not  neces- 
sarily import  an  executed  con- 
tract.    Anderson  v.  Read,         338 

5.  Where,  by  the  terms  of  the  con- 
tract, some  material  act  remains 
to  be  done  by  the  vendor  before 
he  can  insist  upon  making  delivery 
or  can  claim  payment,  such  wora 
is  to  be  construed  as  meaning 
**  contracted  to  sell,"  and  the  con- 
tract is  merely  an  executory  one. 

Id. 

6.  So,  also,  where  the  contract  con- 
tains no  specification,  identifica- 
tion, description  or  appropriation 
of  the  particular  property,  no  title 
passes  to  the  vendee;  in  order  to 
pass  the  title  the  article,,  if  not  de- 
livered, must  be  in  some  manner 
designated  so  that  possession  can 
be  taken  by  the  purchaser  without 
any  further  act  on  the  part  of  the 
vendor.  Id. 


TOWNS. 

The  acquisition  by  a  town  of  a  fee 
in  land  for  highway  purposes  by 
voluntary  pjrant  is  within  the 
powers*  conferred  upon  it  by  the 
statute.  (1  R.  S.  337,  §l,subd.2) 
VaU  V.  L.  L  R  R.  Co.  283 


TKADE.  j 

— —  Validity  of  contracts  in   re- ' 

atraint  of  trade.  \ 

See  D.  M.  Co.  ▼.  Roeber.  473 


TRIAL. 

1.  Plaintiff  claimed  to  recover,  amone 
other  things,  for  board  furnished 
defendant;  the  latter  answered 
denying  the  claim,  and  set  up  a 
counter-claim  for  board  furnished 
by  him  to  the  plaintiff,  who  replied, 
denying  the  counter-claim.  Plain- 
tiff served  a  bill  of  particulars, 
which  contained  a  cbarge  against 
defendant  for  board  and  a  credit 
to  him  for  similar  service  of  less 
amount.  The  trial  was  conducted 
by  both  parties  upon  the  theory 
that  the  question  of  legal  liability 
for  board  was  an  open  one,  and  no 
objection  was  made  by  defendant 
to  evidence  offered  to  defeat  his 
claim  by  plaintiff.  The  referee 
refused  to  allow  either  claim  upon 
the  ground  that,  while  board  was 
furnished  as  alleged,  the  relations 
of  the  parties  were  such  that,  in 
the  absence  of  an  express  agree- 
ment, no  promise  to  pay  on  cither 
side  could  be  implied.  Held,  that 
having  reference  to  the  form  of 
the  pleading  and  the  issues  raised, 
the  credit  given  in  plaintiff's  bill 
of  particulars  was  not  a  conclu- 
sive admission  of  legal  liability  to 
that  amount ;  also,  that  if  defend- 
ant had  intended  to  rely  upon  the 
alleged  admission,  he  should  have 
raised  the  question  on  the  trial 
wben  the  bill  might  have  been 
amended  by  striking  out  the  credit ; 
and,  having  failed  so  to  do,  he 
could  not  raise  it  on  aopeal  Com 
V.  PJiarie.  *  114 

2.  Plaintiff  was  lessee  of  certain 
premises,  upon  which  was  a  hotel, 
formerly  separated  from  defend- 
ant's premises  by  a  strip  of  land 
thirty  feet  wide.  This  strip,  in 
the  deed  under  which  defendant 
claimed,  which  was  from  W.,  the 
then  owner  of  the  whole  property. 
was  described  as  thereby  dedicated 
for  the  purposes  of  a  public  street ; 
the  dedication  was  never  accepted 
by  the  public.  The  deed  from  \V. 
stated  that  the  conveyance  was  for 
the  purpose  of  a  railroad  depot 
only,  and  the  grantee  erected  a 
depot  upon  the  premises.  W. 
devised  the  remaining  property, 
one  fourth  to  each  of  four  devisees. 
On  partition  of  the  hotel  property, 
not  including  the  strip  of  thirty 
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feet,  two  of  the  devisees  became 
the  owners.     They  subsequently 

Suit-claimed  to  defendant's  prc- 
ecessor  an  undivided  one-half  of 
that  portion  of  the  strip  in  ques- 
tion, twenty  feet  wide,  adjoining 
the  land  bo  conveyed  by  W.  The 
deeds  contained  a  provision  to  the 
effect  that  the  conveyance  was 
made  on  the  express  condition 
that  the  s^rantee,  its  successors  or 
assigns  should  at  all  times  main- 
tain an  opening  into  the  premises 
conveyed,  opposite  to  the  hotel, 
for  the  convenient  access  of  passen- 
gers and  baggage  to  and  from  the 
premises  conveyed,  which  open- 
ing should  at  no  time  be  closed. 
The  hotel  was  accessible  from  the 
depot  across  said  strip,  and  de- 
pended largely  for  its  patronage 
upon  the  passengers  arriving  at 
and  departing  from  the  depot. 
Defendant,  on  succeeding  to  the 
title  of  W.'s  grantee,  built  a  high 
and  substantial  fence  the  whole 
length  of  the  strip,  on  the  line  be- 
tween the  twenty  feet  so  conveyed 
and  the  remainm^  ten  feet,  with 
no  opening  therein,  thus  cutting 
off  all  passage  between  the  Iiotet 
and  depot,  in  an  action,  among 
other  things,  to  restrain  the  con- 
tinuance of  the  fence,  plaintiff's 
complaint  simply  alleged  that  he 
was  in  possession  of  the  hotel 
property.  On  trial  defendant 
moved  for  a  dismissal  of  the  com- 
plaint on  the  ground  that  it  did 
not  show  plaintiff  to  be  a  party  or 
privy  to  any  covenant  in  the  deeds. 
The  court,  on  motion  of  plaintiff, 
permitted  an  amendment  of  the 
complaint  setting  up  the  lease  to 
plaintiff.  Held,  no  error.  A  very 
V.  N,  r,  a  dkK  B.  R.  R.  Co.    142 

8.  The  complaint  alleged  the  strip 
of  land  in  question  to  be  a  public 
highway  and  the  fence  for  that 
reason  a  nuisance.  There  were, 
however,  averments  to  the  effect 
that  there  existed  an  easement 
appurtenant  to  the  hotel  property, 
consisting  of  a  right  of  way  across 
some  portion  of  the  strip  for  pas- 
sengers and  their  baggage,  and 
that  defendant  in  erecting  the 
fence  had  left  no  opening,  as  of 
right  it  should  have  done.  Held, 
that  while  the  omission  to  state 
in  the  complaint  that  the  ease- 


ment claimed  was  reserved  by  the 
deeds  might  have  been  ground  for 
a  motion  to  make  the  complaint 
more  definite,  it  did  not  defeat 
plaintiff's  right  to  any  relief  by 
virtue  of  the  reservation  which  he 
could  not  obtain  on  any  other 
ground.  Id, 

4.  Where  an  action  to  recover  dam- 
ages for  an  alleged  interference 
with  plaintiff's  rights  in  a  street 
was  tried  upon  the  theory  that 
plaintiff  owned  the  fee  to  the 
center  of  the  street,  or  an  ease- 
ment therein,  and  no  question  was 
raised  by  defendant  in  reference 
thereto  on  the  trial,  Md,  that  no 
such  question  could  be  raised 
upon  appeal  Drueksr  y.  Man- 
haUan  R.  Qo.  157 

5.  The  alleged  interferen'^e  was  by 
the  construction  upon  the  street 
and  operation  of  an  elevated  rail- 
road. HM,  that  evidence  was 
competent  that  since  the  building 
of  the  railroad  the  trade  and  busi- 
ness of  the  street  had  fallen  off  and 
the  amount  of  custom  greatly  di- 
minished in  volume  and  changed 
in  character;  that  to  measure  and 
appreciate  the  individual  loss  to 
plaintiff  the  nature  and  extent  of 
the  general  injury  was  properly 
and  necessarily  considered.       Id, 

6.  The  evidence  tended  to  show  that 
by  reason  of  the  falling  off  of 
business  rental  values  on  the 
street  had  seriously  diminished, 
but  it  was  also  established  that 
the  result  was  due  in  part  to  a 
tendency  of  business  to  move 
**  up  town."  HM,  that  although 
it  could  not  be  ascertained  with 
definiteness  and  precision  what 
proportion  of  the  loss  was  caused 
by  the  wrongful  acts  of  defend- 
ant, and  the  problem  of  damages 
could  only  be  solved  by  taking 
into  view  the  general  loss  and 
estimating  out  of  it  the  part  or 
share  chargeable  to  defendant, 
this  did  not  prevent  a  recovery; 
that  when  all  reasonable  facts  and 
data  had  been  furnished  for  con- 
sideration it  was  no  defense  to  a 
wrong-doer  that  the  judgment 
against  him  must  involve  more  or 
less  of  estimate  and  opinion.    Id. 
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7.  Also,  held,  it  was  proper  to  prove 
and  to  take  into  consideration  as 
elements  of  damages  the  impair- 
ment of  plaintiffs  easement  of 
air,  caused  by  smoke,  gases, 
ashes  and  cinders  from  passing 
trains,  the  lessening  of  the  ease- 
ment of  light,  caused  by  the 
elevated  roaa  itself  and  the  pas- 
sage of  trains,  and  the  interfer- 
^ce  with  convenience  of  access, 
caused  by  the  drippings  of  oil  and 
water.  Jd. 


8.  An  agent  of  an  insurance  com- 
pany, who,  with  the  knowledge 
of  the  company,  had  been  in  the 
habit  of  fllliog  in  applications  for 
insurance,  wrote  in  an  application 
that  the  building  on  which  insur- 
ance was  desired  was  occupied 
as  a  residence  by  a  tenant.  The 
statement  made  bv  the  applicant 
was  that  the  building  was  unoc- 
cupied, but  when  occupied  it  was 
by  a  tenant.  The  applicant,  sup- 
posing his  statement  to  have  been 
written  in  correctly,  signed  the 
application  without  noticing  the 
misstatement.  The  policy  con- 
tained a  provision  to  the  effect 
that  if  the  building  insured  should 
cease  to  be  occupied  as  a  dwelling. 
**  or  be  so  unoccupied  at  the  time 
of  effecting  insurance  and  not  so 
stated  in  the  application,"  the 
policy  shall  be  null  and  void  "  until 
the  written  consent  of  the  com- 
pany is  obtained."  On  trial  of  an 
action  upon  the  policy  the  referee 
granted  a  motion  on  behalf  of 
plaintiff  to  amend  the  application 
so  as  to  make  the  statement  therein 
conform  to  that  actually  made  by 
plaintiff.  Held,  no  error.  Bennett 
Y,  Agricultural,  Ins,  Co,  243 

See  GBiumAL  Tbial. 


TRUSTS  AND  TRUSTEES. 

1,  F.,  for  the  purpose  of  making 
provision  for  the  support  of  his 
wife  and  children,  entered  into  a 
tripartite  agreement  with  her  and 
J.,  as  trustee,  whereby  he  conveyed 
to  J.,  certain  land,  in  trust,  to  sell 
and  convey  the  same,  invest  the 
proceeds  and  pay  the  income  to 


her  during  her  life.  Subseqtiently 
the  same  parties  entered  into 
another  agreement,  which  recited 
that  F.  desired  to  make  still  further 
provision  for  his  wife  and  children, 
and  for  that  purpose,  on  condition 
that  the  wife  should  perform  cer- 
tain covenants  therein  contained 
on  her  part,  he  agreed  to  quit- 
claim to  J.,  "all  his  rig:ht,  title 
and  interest  to  and  in  "  said  land, 
and  to  pay  J.  |3()0  a  year  for  the 
support  and  education  of  each  of 
two  of  said  children  until  they 
respectively  became  of  age;  the 
deed  and  bill  of  sale  to  be  put  in 
escrow,  to  be  delivered  and  to  be- 
come operative  and  in  full  force 
and  effect  when  the  covenants  on 
the  part  of  the  wife  were  per- 
formed; but  to  be  returned  to  F., 
if  not  so  performed.  A  quit-claim 
deed  was  executed  by  F.,  as  agreed. 
J.,  thereafter  sold  the  land,  and 
with  a  portion  of  the  proceeds 
purchased  a  house  and  lot  which, 
by  the  terms  of  the  deed,  were 
conveyed  to  him  '^  as  trustee  by 
and  under  a  deed  of  trust "  from 
F.,  and  his  wife ;  the  balance  was 
invested  iu  U.  8.  bonds.  Subse- 
quently the  same  parties,  with  de- 
fendant F.  N.,  Jr.,  as  party  of  the 
fourth  part,  entered  into  an  agree- 
ment which  recited  the  receipt 
by  rl. ,  under  the  first  deed  of  trust, 
of  certain  property  •*  in  trust  for 
certain  purposes  thert;in  men- 
tioned," the  sale  of  said  property 
and  the  investment  of  the  proceeds 
as  stated,  the  said  defenaant  was 
to  be  substituted  as  trustee  in 
place  of  J.,  and  the  conveyance 
by  the  latter  to  said  defendant  of 
said  house  and  lot  and  delivery  of 
the  bonds.  By  the  tenns  of  the 
agreement,  in  consideration  of 
the  transfer,  F. ,  and  wife  released 
J.  from  all  claims  and  demands, 
and  said  defendant  agreed  to  take 
said  house  and  lot  "  and  hold  the 
same  as .  trustee,  pursuant  to  the 
covenants  and  conditions  in  said 
trust  deed  contained,  in  the  place  " 
of  J.  By  the  conveyance  referred  to, 
J.,  "  individually,  and  as  trustee," 
conveyed  all  his  *'  right,  title  and 
interest  in  and  to  the  house  and 
lot  to  said  defendant  as  trustee  in 
place  and  stead"  of  J.,  "under 
said  deed  of  trust.*'  Said  defend- 
ant  thereafter  acted   as  truatea 
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uutil  the  death  of  the  wife,  which 
occun-cd  after  the  two  childrea 
named  became  of  age.  F.  there- 
after claiming  a  reversionary  in- 
terest in  the  property  so  hel'd  by 
said  defendant  conveyed  the  same 
to  plaintiffs.  In  an  action  to  re- 
cover possession  of  said  property 
held^  that  the  effect  of  the  first 
deed  and  trust  agreement  was  to 
create  a  valid  trust  in  .1. ;  that  the 
reversionary  interest  in  the  land 
remained  in  the  creator  of  the 
trust  and  on  the  death  of  his  wife 
reverted  to  him;  that  the  land  so 
conveyed  was  not  exempted  from 
the  limitations  and  conditions  of 
the  trust  by  the  subsequent  deed 
and  agreement  between  the  same 
parties ;  that  said  limitations  and 
conditions  followed  the  property 
into  which  the  estate  was  con- 
verted, and  it  became  subject  to 
the  same  rule  of  reversion;  and 
that,  therefore,  the  corpm  of  the 
trust  estate  reverted  to  F.,  and 
passed  under  the  conveyance  from 
him  to  plaintiff.  Jfearpass  v. 
Nevyman.  47 

2.  Also,  held,  that  whatever  effect 
might  be  ascribed  to  the  quit- 
claim deed  from  F.  to  J. ,  all  of 
the  interest  thereby  conveyed  was 
reconveyed  to  said  defendant 
F.  N.,  Jr.,  by  the  last  agreement, 
the  original  trust  was  redeclared 
and  the  whole  property  reconsti- 
tuted a  trust  fund,  subject  to  the 
limitations  and  conditions  of  the 
original  agreement.  Id. 

8.  Where  a  conveyance  of  land  to  a 
religious  corooration  is  absolute, 
without  condition  or  reservation, 
it  creates  no  trust  beyond  the  duty 

.  imposed  by  law  upon  the  corpo- 
ration of  using  its  propertjr  for 
the  purposes  contemplated  m  its 
creation.  Such  a  trust  is  not 
fastened  upon  the  land,  but  the 
corporation  may,  with  the  judicial 
consent,  sell  and  convey  a  good 
title,  the  proceeds  in  such  case 
taking  the  place  of  the  land.  In 
re  First  Pi^esb,  Soc.  251 

4.  The  penalty  imposed  by  the  Gene- 
ral Manufacturing  Act  (§  12,  chap. 
40,  Laws  or  1848),  upon  trustees 
of  a  corporation  organized  under 
it  for  failure  to  make  and  file  the 


prescribed  annual  report,  is  not 
applicable  to,  and  is  not  incurred 
by,  a  non-compliance  with  the 
provision  of  the  act  of  1868  (§  2, 
chap.  388,  Laws  of  1858),  which 
requires  that  in  all  statements  and 
reports  which  are  to  be  published 
of  a  company,  any  portion  of  the 
stock  of  which  has  been  issued  in 
payment  for  property,  "it  shall 
not  be  stated  or  reported  as  being 
issued  for  cash  paid  into  the  com- 
pany, but  shall  be  reported  in  this 
respect  according  to  the  fact." 
WMiaker  v.  Masterton,  277 

5.  An  annual  report  filed  by  a  manu- 
facturing corporation  stated  the 
amount  of  its  capital,  and  that  all 
of  it  had  "been  paid  in  in  cash, 
patent  rights,  merchandise,  ma- 
chinery, accounts,  etc.,  necessary 
to  the  business  and  for  which  stock 
to  the  amount  of  the  value  thereof 
has  been  issued  by  the  company." 
In  an  action  by  a  creditor  of  the 
corporation  against  the  trustees 
for  alleged  failure  to  make  the  pre- 
scribed report,  IiM,  that  the  report 
made  was  a  sufficient  compliance 
with  the  requirements  of  the  act; 
that  it  was  not  necessary  to  spe- 
cify therein  how  much  of  the 
capital  was  paid  in  cash  and  what 
amount  in  property,  and  that, 
therefore,  the  action  was  not  main- 
tainable. Id, 


USURY, 

,  The  usual  rule  for  the  construc- 
tion of  pleadings  applies  as  well 
to  an  answer  of  usury  as  to  one  set- 
ting up  any  other  defense.  Letois 
V.  Barton.  70 

.  An  indorser  of  a  promissory  note 
is  not  estopped  from  setting  up 
usury  as  a  defense  thereto  by  a 
certificate  or  afildavit  made  by 
him,  to  the  effect  that  the  note  is 
business  paper,  given  for  a  full 
consideration  and  subject  to  no 
defense  of  usury  or  otherwise, 
where  it  appears  that  when  the 
note  was  transferred  to  the  holder 
he  had  knowledge  that  it  was  in- 
dorsed for  the  accommodation  of 
the  maker,  and  had  its  inception 
when  so  transferred.  Id, 
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VENDOR  AND  PURCHASER. 

1.  Where  a  commercial  correspond- 
ent advances  his  own  money  or 
credit  for  the  purchase  of  property 
and  takes  the  bill  of  lading  in  his 
own  name,  looking  to  the  property 
as  the  means  of  reimbursement, 
he  becomes  the  owner  instead  of 
a  pledgee,  and  so  remains  until 
the  mover  in  the  transaction  pays 
the  purchase-price,  and  his  rela- 
tion to  the  latter  is  that  of  an 

■  owner  under  a  contract  to  sell  and 
deliver  when  the  purchase-price 
is  paid.    Moors  v.  Kidder.  82 

2.  S  and  B.  Bros.  &  Co.  entered 
into  an  agreement,  in  pursuance 
of  which  the  latter  issued  a  letter 
of  credit  to  B  &  Co. ,  of  Calcutta, 
authorizing  that  firm  to  value  on 
B.  Bros.  &  Co.  by  bills  for  an 
amount  specified,  and  promising 
to  accept  and  pay  the  bills  if 
accompanied  by  bills  of  lading 
filled  up  to  the  order  of  B.  Bros. 
&  Co.  and  by  invoice  to  their 
order.  8.  agi'eed  to  provide  funds 
in  London  to  meet  the  bills  at 
maturity.  The  agreement  further 
stated  that  all  property  purchased 
by  means  of  such  credit,  together 
with  the  bills  of  lading  for  the 
same,  was  thereby  pledged  and 
hypothecated  to  B.  Bros.  &  Co. 
as  collateral  security  for  such  pay- 
ment, to  be  "  held  subiect  to  the'ir 
order  on  demairid,  with  authority 
to  take  possession  and  dispose  of 
the  same  at  their  discretion  for 
their  security  and  reimburse- 
ment." Against  the  credit  of  said 
letter  B.  &  Co.  drew  their  bill  of 
exchange  for  the  cost  of  100  cases 
of  shellac,  and  attached  it  to  a 
bill  of  lading  for  the  shellac  run- 
ning to  the  order  of  U.  Bros  & 
Co.,  who  accepted  the  bill  of  ex- 
change and  paid  it  at  maturity. 
Held,  that  B.  Bros.  &  Co.,  were  I 
owners  of  the  property.  Id. 

8.  In  the  ordinary  course  of  business 
the  shellac  was  brought  to  the 
custom  house  and  into  the  '*  gen- 
eral order'*  stores.  On  applica- 
tion of  8.  the  papers  were  indorsed 
in  blank  and  delivered  to  him  by 
B.  Bros.  &  Co.,  for  the  sole  pur- 
pose of  enabling  him  "  to  enter 
them  at  custom  house,  and  ware- 


house them  for  account  of"  B. 
Bros.  &  Co. ;  8. ,  instead  of  doing 
this,  entered  the  shellac  m  the 
name  of  his  broker,  obtained  a 
warehouse  receipt,  and  then 
pledged  the  property  to  plaintiff 
as  security  for  a  loan,  the  Utter 
relying  upon  the  representations 
of  8.  and  the  warehouse  receipt 
Hdd,  that  plaintiff  acquired  no 
title  to  the  property;  and  that 
an  action  to  recover  possession 
thereof  was  not  maintainable.  Id. 

.  Plaintiff  conveyed  to  his  son  L, 
certain  premises  by  deed,  with 
warranty,  pursuant  to  and  in  re- 
liance upon  an  agreement  that  I. 
should  execute  to  a  third  part^  a 
first  mortgage  upon  the  premises 
for  $5,000,  the  amount  of  pur- 
chase-money unpaid,  which  sum 
was  to  be  paid  directly  by  the 
mortgagee  to  plaintiff.  The  pro- 
posed mortgagee  declined  to  make 
the  loan.  I.,  however,  recorded 
his  deed,  and,  without  the  knowl- 
edge or  consent  of  plaintiff,  exe- 
cuted to  defendant  McK.  a  mort- 
gage for  $5,000,  the  consideration 
therefor  being,  partly,  certain 
claims  held  by  McE.  against  I., 
and  the  balance  a  check  payable 
to  the  order  of  I.,  which  he  trans- 
ferred on  the  same  day  to  plaintiff. 
McE.  had  knowledge  at  the  same 
time,  and  before  he  advanced  any 
of  the  consideration,  that  plaintiff 
claimed  to  be  entitled  to  |5,000  as 
part  of  the  purchase-price.  The 
mortgage  was  recorded,  and 
shortly  thereafter  McE  sold  and 
assigned  the  same  to  defendant  S. 
for  the  sum  of  $5,000.  Plaintiff 
had  remained  and  was,  at  the  time 
of  such  assignment,  in  possession 
of  the  premises.  In  an  action  to 
have  an  equitable  lien  declared  in 
plaintiff's  favor  prior  to  the  lien 
of  the  mortgage,  for  the  balance  of 
purchase-money  unpaid,  8.  failed 
to  show  that  he  had  no  notice  of 
plaintiff's  eqtiitable  rights.  HM^ 
that  McE.  was  not  a  bonaflde  pur- 
chaser save  for  the  amount  paid 
by  check ;  that  plaintiff  was  not 
estopped  from  asserting  his  lien 
as  against  8.  by  reason  of  his  con- 
veyance to  I.;  that  the  fact  that 
the  premises  were  in  the  actual 
possession  of  plaintiff  was  suffi- 
cient to  put  8.  upon  inquiry,  and 
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the  burden  of  proving  J>f>d  faith 
in  the  transaction  was  upon  him, 
and,  in  the  absence  of  such  proof, 
plaintiff  was  entitled  to  the  relief 
sought.     Seymour  v.  McKimtry. 

230 

6.  The  lien  of  a  vendor  of  real  es- 
tate for  unpaid  purchase-money 
is  good  against  the  vendee  and  the 
whole  world,  unless  waived  or  de- 
feated by  an  alienation  of  the 
property  by  the  vendee  to  a  pur- 
chaser without  notice.  Id. 

6.  In  an  action  by  the  vendor  to 
enforce  his  lien,  as  against  a  mort- 
gage executed  by  the  vendee,  it  is 
not  necessary  for  the  plaintiff  to 
allege  in  his  complaint  that  he 
has  not  waived  his  lien  or  that 
the  defendant  took  with  notice; 
waiver  or  want  of  notice  must  be 
set  up  in  the  answer  and  proved 
as  a  defense.  Id. 

1.  Where  a  purchaser  of  a  portion 
of  mortgaged  premises  assumes 
and  agrees  to  pay,  as  part  of  the 
purchase-price,   the  whole  mort- 

fa&re,  he  becomes  the  principal 
ebtor,  the  mortgagor  remaining 
simply  a  surety;  the  portion  con- 
veyed is  primarily  liable  for  the 
mortgage  debt,  and  the  remainder 
is  liable  as  security  merely.  WU- 
cox  V.  Campbell.  325 

8.  The  purchaser,  therefore,  is  bound 
to  protect  the  mortgagor  and  his 
land  from  any  liability  on  account 
of  the  mortgage  debt.  Id. 

9.  This  obligation  on  the  part  of 
the  purchaser  is  not  affected  by 
its  conveyance;  and,  if  the  said 
purchaser  fails  to  protect  the  resi- 
due from  sale  under  the  mortgage, 
he  becomes  liable  to  the  grantee 
thereof  for  the  damages  thus 
caused  to  him.  Id. 

10.  The  grantee  of  the  remainder  is 
not  bound  to  take  any  steps  in  an 
action  to  foreclose  the  mortgage ; 
it  is  the  duty  of  the  principal  to 
appear  therein  and  protect  the  in- 
terests of  his  surety;  and  if  he 
fails  so  to  do,  and  the  latter  is,  in 
consequence,  deprived  of  his  land, 
the  value  thereof  is  the  fair  meas- 
ure of  his  damages.  Id. 


11.  The  rule  which  requires  a  party 
exposed  to  injury  or  damt^e  to 
make  the  loss  as  small  as  he  rea- 
sonably can,  does  not  require  the 
grantee  of  the  remainder  to  ad- 
vance the  money  to  pay  the  mort- 
gage for  the  purpose  of  protecting 
himself  and  his  land.  Id. 

12.  Defendants'  firm  entered  into  a 
contract  with  the  firm  of  R.  W. 
L.  R.  &  Co.,  which  stated  that  the 
former  had  "  sold  "  to  the  latter  a 
specified  quantity  of  "ammoni- 
ated  superphosphates  "  at  a  price 
specified,  to  be  paid  for  "on  de- 
livery to  buyers  of  bills  of  lading 
by  their  notes."  The  vendors 
guaranteed  the  goods  to  be  of  a 
specified  quality,  the  sampling 
and  analysis  to  be  made  by  cer- 
tain persons  named;  shipments 
to  be  made  during  the  month  of 
December,  1881.  The  purchasers 
had  previously  contracted  to  sell 
to  one  De  L.  a  larger  amount  of 
the  same  general  kind  of  fertilizer, 
he  agreed  to  accept  the  goods  pur- 
chased of  defendants  to  apply 
upon  his  contract.  Defendants, 
with  knowledge  that  R.  &  Co.  had 
made  such  contract  with  De  L. , 
and  desired  the  goods  to  make 
delivery  under  that  contract,  ac 
cepted  an  order,  drawn  on  and 
presented  to  them  by  R.  &  Co. , 
requiring   them    to    deliver    the 

foods  **sold  to"  R.  &  Co.  to  De 
I.,  and  also  delivered  to  R.  & 
Co.  a  memorandum  stating  they 
would  deliver  to  De  L.  on  said 
order,  on  vessels  to  be  furnished 
by  him,  the  last  delivery  to  be 
made  the  last  of  December  or  early 
in  January,  1882.  R.  &  (^o.  gave 
their  notes  as  agreed  for  the  pur- 
chase-price. The  goods  were  not 
in  fact  manufactured  at  this  time. 
On  receipt  of  the  order  and  memo- 
randum De  L.  gave  his  own  notes 
and  the  acceptances  of  third  per- 
sons to  R.  &  ('O.  in  payment  for 
the  goods.  R.  &  Co.  soon  after 
stopped  payment  and  made  an 
assignment  for  the  benefit  of  cred- 
itors. Defendants  refused  to  de- 
liver the  goods  under  the  order 
unless  they  were  paid  the  pur- 
chase-price, and  offered  to  sur- 
render the  notes  received  by  them. 
In  an  action  upon  the  contract  to 
recover  the  value  of  the  goods. 
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Tieid  (RuoBK,  Ch.  J.,  Andrews 
and  Dakforth,  JJ.,  dissenting), 
that  it  was  an  executory,  not  an 
executed,  contract,  and  so  passed 
no  title  to  the  goods  specified; 
that  the  subsequent  transactions 
between  the  parties  did  not  trans- 
form said  contract  into  an  exe- 
cuted one;  that  the  delivery  of 
the  order  to  De  L.  vested  no  right 
of  property  in  him,  but  simply 
amounted  to  an  assignment  to  him 
of  the  rights  of  R.  &  Co.  under 
the  contract,  and  inasmuch,  as 
against  R.  <&  Co.,  defendants  had 
the  right  to  refuse  to  deliver  the 
goods  without  payment  therefor, 
after  that  firm  became  insolvent, 
they  had  the  same  right  as  against 
DeL.  or  his  assignee.  Anderson  v. 
Bead.  883 


WAREHOUSING. 

S.  and  B.  Bros.  &  Co.  entered 
into  an  agreement,  in  pursuance 
of  which  the  latter  issued  a  letter 
of  credit  to  B.  &  Co.,  of  Calcutta, 
authorizing  that  firm  to  value  on 
B.  Bros.  &  Co.  by  bills  for  an 
amount  specified,  and  promising 
to  accept  and  pay  the  bills  if  ac- 
companied bv  bills  of  lading  filled 
up  to  the  order  of  B.  Bros.  &  Co. , 
and  by  invoice  to  their  order.  8. 
agreed  to  provide  funds  in  Lon- 
don to  meet  the  bills  at  maturity. 
The  agreement  further  stated  that 
all  property  purchased  by  means 
of  such  credit,  together  with  the 
bills  of  lading  for  the  same,  were 
therein'  pledged  and  hypothecated 
to  B  Bros.  &  Co.  as  collateral  se- 
curity for  such  payment,  to  be 
"  held  subject  to  their  order  on  de- 
mand, with  authority  to  take  pos- 
session and  dispose  of  the  same  at 
their  discretion  for  their  security 
and  reimbursement. "  Against  the 
credit  of  said  letter  B  &  Co.  drew 
their  bill  of  exchange  for  the  cost 
of  100  cases  of  shellac,  and  at- 
tached it  to  a  bill  of  lading  for  the 
shellac  running  to  the  order  of 
B.  Bros.  &  Co. ,  who  accepted  the 
bill  of  exchange  and  paid  it  at  ma- 
turity. In  the  ordinary  course  of 
business  the  shellac  was  brought 
to  the  custom  house  and  into  the 
"  general  order  "  stores.     On  ap- 


plication of  S.  the  papers  were 
indorsed  in  blank*  and  delivered 
to  him  by  B.  Bros.  &  Co. ,  for  the 
sole  purpose  of  enabling  him  "  U\ 
enter  them  at  custom  house,  and 
warehouse  them  for  account  of  " 
B.  Bros.  &  Co.;  8.,  instead  of 
doing  this,  entered  the  shellac  in 
the  name  of  his  broker,  obtained 
a  warehouse  receipt,  and  then 
pledged  the  property  to  plaintiff 
as  security  for  a  loan,  the  latter 
relying  upon  the  representations 
of  8.  and  the  warehouse  receipt. 
Held,  that  plaintiff  acquired  no 
title  to  the  property,  but  the  title 
thereto  was  in  B.  Bros.  &  Co.; 
and  that  an  action  to  recover  pos- 
session thereof  was  not  maintain- 
able.    Moors  ▼.  Kidder,  8^ 


WARRANTY. 

1.  Where  there  is  a  warranty  of 
quality  on  sale  of  goods  the  vendee 
may  receive  and  retain  the  goods 
ana  recoup  or  recover  damages  for 
any  breach  of  the  warranty,  or  he 
may  return  the  goods  and  plead  a 
rescission  of  the  contract  as  a  de- 
fense to  an  action  for  their  price. 
Norton  v.  Dreyfuss,  90 

2.  Jt  seems,  however,  the  purchaser 
may  not  in  the  same  action  sus- 
tain a  claim  of  a  return  of  the 
goods  and  rescission  of  the  con- 
tract, and  also  for  damages  for 
breach  of  the  warranty.  Id, 


WHARVES. 

1.  Defendants  were  the  owners  and 
consignees  of  certam  cargoes  of 
sugar  which  were  transported  to 
New  York  under  bills  of  lading, 
by  which  the  carrier  agreed  to 
carry  them  to  that  port  * '  to  be 
delivered  within  reach  of  the 
steamship's  tackles "  to  defend- 
ants. This  clause  in  each  bill 
was  followed  by  a  provision  giv- 
ing the  steamer  the  option  to  dis- 
charffe  cargo  at  New  York  or 
Brooklyn,  the  consignee  to  pay 
landing  and  wharfinger  charges 
thereon,  including  storage,  at 
specified  rates.  The  vessel  on 
which   the    sugar    was    shipped 
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carried  general  cargoes,  including 
other  sugars.  On  reaching  New 
York  they  stopped  at  the  regular 
pier  of  the  company  and  dis- 
charged part  of  their  cargoes,  and 
then  under  the  option  in  the  bills 
of  lading  proceeded  to  Brooklj^n 
and  landed  the  sugars  upon  plain- 
tiflf's  wharves  in  that  city,  and 
within  twenty-four  hours  they 
were  delivered.  Defendants  were 
ready  with  lighters  to  receive  the 
sugars  direct  from  the  vessel  and 
demanded  such  delivery.  Reld, 
that  plaintiffs  were  entitled  to 
maintain  an  action  to  recover  the 
landing  and  wharfinger's  .lees 
specified  in  the  bills  of  lading; 
that  the  option  contemplated,  m 
case  it  was  exercised,  a  delivery 
upon  a  wharf  in  Brooklyn,  and 
defendants  had  no  right  to  insist 
that  the  cargoes  should  be  de- 
livered from  the  side  of  the  ship; 
also  that  the  contract  was  enforce- 
able by  plaintiffs,  as  the  receipt 
of  the  cargoes  on  their  wharf  was 
in  legal  effect  a  service  rendered 
by  plaintiffs  upon  employment  of- 
the  carriers,  duly  authorized  to 
contract  for  defendants  for  the 
service  at  the  specified  rates. 
Woodruff  V.  Havemeyer.  129 

2.  Also,  JUld,  that  the  provision  of 
the  act  of  1872  (§  2,  chap.  320, 
Laws  of  1872),  in  relation  to  rates 
and  wharfage,  etc. ,  in  the  cities  of 
New  York  and  Brooklyn,  which 
authorizes  a  charge  specified  for 
goods  remaining  on  a  wharf  for 
every  day  after  the  expiration  of 
twenty-four  hours  from  the  time 
of  landing,  could  not  be  construed 
as  prohibiting  the  owner  of  a  pri- 
vate wharf  from  contracting  for 
the  landing  or  deposit  of  goods 
upon  his  wharf  on  such  terms  as 
might  be  agreed  upon,  or  as  re- 

auiring  him  to  store  goods  for  any 
ime  without  compensation.      Id. 

J}.  The  jurisdiction  of  the  fire  depart-  j 
ment  of  the  city  of  New  York  over  I 
the  construction  of  buildings  and  I 
other  structures  on  the  wharves 
and  piers  in  the    city,    includes  i 
structures  on  the  wharves    and 
piers  owned  by  the  city  as  well  as 
those  owned  by  private  individu- 
als,    (Pbckham,  J.,  dissenting.) 
Fire  Dept.  v.  Atlas  8.  S.  Co.     666 
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4.  The  jurisdiction  given  to  the  dock 
department  over  the  wharves  and 
piers  belonging  to  the  city,  and  the 
structures  thereon,  by  the  act  of 
1871  (§99,  chap.  574,Lawsof  1871), 
gives  to  that  department  exclusive 
charge  and  control,  such  as  a  pri- 
vate owner  has  of  structures  owned 
by  him;  it  does  not  interfere  w^ith 
the  building  and  fire  law  or  tlie 
power  of  the  officers  having  cliarge 
of  the  execution  thereof.  (Peck- 
HA&c,  J.,  dissenting.)  Id. 

5.  The  history  of  legislation  in 
relation  to  buildings  and  the 
prevention  of  fires  in  said  city, 
given.  Id. 

6.  Whether  the  fire  department  acts 
independently  as  a  distinct  entity, 
with  corporate  powers,  or  as  an 
agency  of  the  city,  it  is  not  es- 
topped from  claiming  against  a 
lessee  of  one  of  the  city  wharves 
obedience  to  the  building  laws, 
and  all  orders  and  regulations  law- 
fully made,  in  pursuance  thereof, 
by  the  fact  that  the  lease  contains 
provisions  in  contravention  of 
those  laws  and  orders.  Id. 

7.  Accordingly,  field,  in  an  action 
against  a  lessee  of  a  pier  belonging 
to  the  city,  to  recover  the  penalty 
imposed  by  the  act  of  18  n  (§  82, 
chap.  625,  Laws  of  1871),  because 
of  a  violation  of  the  requirements  of 
a  permit  granted  by  the  board  of 
examiners  for  the  erection  of  a 
structure  on  said  pier,  that  plaintiff 
WAS  not  estopped  by  a  provision  in 
the  lease  authorizing  the  structure 
to  be  erected  in  a  manner  different 
from  said  requirements.  Id. 


WITNESSES. 

1.  It  seems  that  the  provisions  of  the 
Code  of  Civil  Procedure  (§S  870, 
878),  in  reference  to  the  examina- 
tion of  a  party  to  an  action  be- 
fore trial,  do  not  absolutely  bind 
the  Judge  to  whom  application  is 
maae  for  such  an  examination  to 
grant  an  order,  although  the  affi- 
davit presented  in  form  conforms 
to  the  requirements  of  said  pro- 
visions.   Jenkins  v.  Putnam.   272 
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2.  Where,  from  the  nature  of  the 
action  and  the  other  facts  dis- 
closed, the  judge  can  see  that  the 
examination  is  not  necessary;  that 
it  is  sought  merely  for  annoyance 
or  delay,  he  may,  in  his  discretion, 
deny  the  application.  Id. 

3.  Conceding  the  provision  requir- 


ing the  judge  to  make  the  order 
to  be  mandatory,  it  does  not  inter- 
fere with  the  power  of  the  Sa- 
preme  Court;  it  may,  on  motion, 
in  the  exercise  of  its  discretion 
upon  all  the  fac's  appearing,  va- 
cate the  order  and  leave  the  party 
to  take  the  examination  on  the* 
trial.  Id. 
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VENDOR  AND  PURCHASER. 

1.  "Where  a  commercial  correspond- 
ent advances  his  own  money  or 
credit  for  the  purchase  of  property 
and  takes  the  bill  of  lading  in  his 
own  name,  looking  to  the  property 
as  the  means  of  reimbursement, 
he  becomes  the  owner  instead  of 
a  pledgee,  and  so  remains  until 
the  mover  in  the  transaction  pays 
the  purchase-price,  and  his  rela- 
tion to  the  latter  is  that  of  an 
owner  under  a  contract  to  sell  and 
deliver  when  the  purchase-price 
is  paid.     Moors  v.  Kidder,  32 

2.  S  and  B.  Bros.  &  Co.  entered 
into  an  agreement,  in  pursuance 
of  which  the  latter  issued  a  letter 
of  credit  to  B  &  Co. ,  of  Calcutta, 
authorizing  that  firm  to  value  on 
B.  Bros.  &  Co.  by' bills  for  an 
amount  specified,  and  promising 
to  accept  and  pay  the  bills  if 
accompanied  by  bills  of  lading 
filled  up  to  the  order  of  B.  Bros. 
&  Co.  and  by  invoice  to  their 
order.  S.  agi'eed  to  provide  funds 
in  London  to  meet  the  bills  at 
maturity.  The  agreement  further 
stated  that  all  property  purchased 
by  means  of  such  credit,  together 
with  the  bills  of  lading  for  the 
same,  was  thereby  pledged  and 
hypothecated  to  B.  Bros.  &  Co. 
as  collateral  security  for  such  pay- 
ment, to  be  "  held  subiect  to  their 
order  on  demand,  with  authority 
to  take  possession  and  dispose  of 
the  same  at  their  discretion  for 
their  security  and  reimburse- 
ment." Against  the  credit  of  said 
letter  B.  &  Co.  drew  their  bill  of 
exchange  for  the  cost  of  100  cases 
of  shellac,  and  attached  it  to  a 
bill  of  lading  for  the  shellac  run- 
ning to  the  order  of  B.  Bros  <& 
Co.,  who  accepted  the  bill  of  ex- 
change and  paid  it  at  maturity. 
Held,  that  B.  Bros.  &  Co.,  were 
owners  of  the  property.  Id, 

8.  In  the  ordinary  course  of  business 
the  shellac  was  brought  to  the 
custom  house  and  into  the  "  gen- 
eral order"  stores.  On  applica- 
tion of  S.  the  papers  were  indorsed 
in  blank  and  delivered  to  him  by 
B.  Bros.  &  Co.,  for  the  sole  pur- 
pose of  enabling  him  "  to  enter 
them  at  custom  house,  and  ware- 


house them  for  account  of"  B. 
Bros.  &  Co.;  S.,  instead  of  doing 
this,  entered  the  shellac  in  the 
name  of  his  broker,  obtained  a 
warehouse  receipt,  and  then 
pledged  the  property  to  plaintiff 
as  security  for  a  loan,  the  latter 
relying  upon  the  representations 
of  S.  and  the  warehouse  receipt. 
Hdd,  that  plaintiff  acquired  no 
title  to  the  property;  and  that 
an  action  to  recover  possession 
thereof  was  not  maintainable.  Id, 

.  Plaintiff  conveyed  to  his  son  L, 
certain  premises  by  deed,  with 
warranty,  pursuant  to  and  in  re- 
liance upon  an  agreement  that  I. 
should  execute  to  a  third  party  a 
first  mortgage  upon  the  premises 
for  $5,000,  the  amount  of  pur- 
chase-money unpaid,  which  sum 
was  to  be  paid  directly  by  the 
mortgagee  to  plaintiff.  The  pro- 
posed mortgagee  declined  to  make 
the  loan.  I.,  however,  recorded 
his  deed,  and,  without  the  knowl- 
edge or  consent  of  plaintiff,  exe- 
cuted to  defendant  iMcK.  a  mort- 
gage for  $5,000,  the  consideration 
therefor  being,  partly,  certain 
claims  held  by  McK.  against  I., 
and  the  balance  a  check  payable 
to  the  order  of  L,  which  he  trans- 
ferred on  the  same  day  to  plaintiff. 
McK.  had  knowledge  at  the  same 
time,  and  before  he  advanced  any 
of  the  consideration,  that  plaintin 
claimed  to  be  entitled  to  $5,000  as 
part  of  the  purchase-price.  The 
mortgage  was  recorded,  and 
shortly  thereafter  McK  sold  and 
assigned  the  same  to  defendant  S. 
for  the  sum  of  $5,000.  Plaintiff 
had  remained  and  was,  at  the  time 
of  such  assignment,  in  possession 
of  the  premises.  In  an  action  to 
have  an  equitable  lien  declared  in 
plaintiff's  favor  prior  to  the  lien 
of  the  mortgage,  for  the  balance  of 
purchase-money  unpaid,  S.  failed 
to  show  that  he  had  no  notice  of 
plaintiff's  eqliitable  rights.  HM^ 
that  McK.  was  not  a  bona  fide  pur- 
chaser save  for  the  amount  paid 
by  check ;  that  plaintiff  was  not 
estopped  from  asserting  his  lien 
as  against  8.  by  reason  of  his  con- 
veyance to  I. ;  that  the  fact  that 
the  premises  were  in  the  actual 
possession  of  plaintiff  was  suffi- 
cient to  put  S.  upon  inquiry,  and 
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the  burden  of  proving  good  faith 
in  the  transaction  was  upon  him, 
and,  in  the  absence  of  such  proof, 
plaintiff  was  entitled  to  the  relief 
sought.     Seymour  v.  McKiiutry. 

230 

6.  Tlie  lien  of  a  vendor  of  real  es- 
tate for  unpaid  purchase-money 
is  good  against  the  vendee  and  the 
whole  world,  unless  waived  or  de- 
feated by  an  alienation  of  the 
property  by  the  vendee  to  a  pur- 
chaser without  notice.  Id. 

6.  In  an  action  by  the  vendor  to 
enforce  his  lien,  as  against  a  mort- 
gage executed  by  the  vendee,  it  is 
not  necessary  for  the  plaintiff  to 
allege  in  his  complaint  that  he 
has  not  waived  his  lien  or  that 
the  defendant  took  with  notice; 
waiver  f>r  want  of  notice  must  be 
set  up  in  the  answer  and  proved 
as  a  defense.  Id, 

7.  Where  a  purchaser  of  a  portion 
of  mortgaged  premises  assumes 
and  agrees  to  pay,  as  part  of  the 
purchase-price,  the  whole  mort- 
ga.cce,  he  becomes  the  principal 
debtor,  the  mortgagor  remaining 
simply  a  surety;  the  portion  con- 
veyed is  primarily  liable  for  the 
mortgage  debt,  and  the  remainder 
is  liable  as  security  merely.  Wil- 
cox V.  CampbeU.  825 

8.  The  purchaser,  therefore,  is  bound 
to  protect  the  mortgagor  and  his 
land  from  any  liability  on  account 
of  the  mortgage  debt.  Id, 

0.  This  obligation  on  the  part  of 
the  purchaser  is  not  affected  by 
its  conveyance;  and,  if  the  said 

Surchaser  fails  to  protect  the  resi- 
ue  from  sale  under  the  mortgage, 
he  becomes  liable  to  the  grantee 
thereof  for  the  damages  thus 
caused  to  him.  Id. 

10.  The  grantee  of  the  remainder  is 
not  bound  to  take  any  steps  in  an 
action  to  foreclose  the  mortgage; 
it  is  the  duty  of  the  principal  to 
appear  therein  and  protect  the  in- 
terests of  his  surety;  and  if  he 
fails  so  to  do.  and  the  latter  is,  in 
consequence,  deprived  of  his  land, 
the  value  thereof  is  the  fair  meas- 
ure of  his  damages.  Id, 


11.  The  rule  which  requires  a  party 
exposed  to  injury  or  damage  to 
make  the  loss  as  small  as  he  rea- 
sonably can,  does  not  require  the 
grantee  of  the  remainder  to  ad- 
vance the  money  to  pay  the  mort- 
gage for  the  purpose  of  protecting 
himself  and  his  land.  Id. 

13.  Defendants'  firm  entered  into  a 
contract  with  the  firm  of  R.  W. 
L.  R.  &  Co.,  which  stated  that  the 
former  had  "  sold  "  to  the  latter  a 
specified  quantity  of  "ammoni- 
ated  superphosphates  "  at  a  price 
specified,  to  be  paid  for  "on  de- 
livery to  buyers  of  bills  of  lading 
by  their  notes."  The  vendors 
guaranteed  the  goods  to  be  of  a 
specified  quality,  the  sampling 
and  analysis  to  be  made  by  cer- 
tain persons  named;  shipments 
to  be  made  during  the  month  of 
December,  1881.  The  purchasers 
had  previously  contracted  to  sell 
to  one  De  L.  a  larger  amount  of 
the  same  general  kind  of  fertilizer, 
he  agreed  to  accept  the  goods  pur- 
chased of  defendants  to  apply 
upon  his  contract.  Defendants, 
with  knowledge  that  R.  &  Co.  had 
made  such  contract  with  De  L. , 
and  desired  the  goods  to  make 
delivery  under  that  contract,  ac 
cepted  an  order,  drawn  on  and 
presented  to  them  by  K.  &  Co., 
requiring  them  to  deliver  the 
goods  **sold  to"  R.  &  Co.  to  De 
L.,  and  also  delivered  to  R.  & 
Co.  a  memorandum  stating  they 
would  deliver  to  De  L.  on  sain 
order,  on  vessels  to  be  furnished 
by  him,  the  last  delivery  to  be 
made  the  la.st  of  December  or  early 
in  January,  1882.  11.  &  ('o.  gave 
their  notes  as  agreed  for  the  pur- 
chase-price. The  goods  were  not 
in  fact  manufactured  at  this  time. 
On  receipt  of  the  order  and  memo- 
randum De  L.  gave  his  own  notes 
and  the  acceptances  of  third  per- 
sons to  R.  &  ('O.  in  payment  for 
the  goods.  R.  &  Co.  soon  after 
stopped  payment  and  made  an 
assignment  for  the  benefit  of  cred- 
itors. Defendants  refused  to  de- 
liver the  goods  under  the  order 
unless  they  were  paid  the  pur- 
chase-price, and  offered  to  sur- 
render the  notes  received  by  them. 
In  an  action  upon  the  contract  to 
recover  the  value  of  the  goods. 
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held  (RuGBK,  Ch.  J.,  Anohews 
and  Danfobth,  JJ.,  dissenting), 
that  it  was  an  executory,  not  an 
executed,  contract,  and  so  passed 
no  title  to  the  goods  specified; 
that  the  subsequent  transactions 
between  the  parties  did  not  trans- 
form said  contract  into  an  exe- 
cuted one;  that  the  delivery  of 
the  order  to  De  L.  vested  no  right 
of  property  in  him,  but  simply 
amounted  to  an  assignment  to  him 
of  the  rights  of  R.  &  Co.  under 
the  contract,  and  inasmuch,  as 
against  R.  <&  Co. ,  defendants  had 
the  right  to  refuse  to  deliver  the 
goods  without  payment  therefor, 
after  that  firm  became  insolvent, 
they  had  the  same  right  as  against 
De  L.  or  his  assignee.  Anderson  v. 
Bead,  388 


WAREHOUSING. 

S.  and  B.  Bros.  &  Co.  entered 
into  an  agreement,  in  pursuance 
of  which  the  latter  issued  a  letter 
of  credit  to  B.  &  Co.,  of  Calcutta, 
authorizing  that  firm  to  value  on 
B.  Bros.  &  Co.  by  bills  for  an 
amount  specified,  and  promising 
to  accept  and  pay  the  bills  if  ac- 
companied by  bills  of  lading  filled 
up  to  the  order  of  B.  Bros.  &  Co., 
and  by  invoice  to  their  order.  8. 
agreed  to  provide  funds  in  Lon- 
don to  meet  the  bills  at  maturity. 
The  agreement  further  stated  that 
all  property  purchased  by  means 
of  such  credit,  together  with  the 
bills  of  lading  for  the  same,  were 
thereby  pledged  and  hypothecated 
to  B.  Bros.  &  Co.  as  collateral  se- 
curity for  such  payment,  to  be 
"  held  subject  to  their  order  on  de- 
mand, with  authority  to  take  pos- 
session and  dispose  of  the  same  at 
their  discretion  for  their  security 
and  reimbursement. "  Against  the 
credit  of  said  letter  B  &  Co.  drew 
their  bill  of  exchange  for  the  cost 
of  100  cases  of  shellac,  and  at- 
tached it  to  a  bill  of  lading  for  the 
shellac  running  to  the  order  of 
B.  Bros.  &  Co. ,  who  accepted  the 
bill  of  exchange  and  paid  it  at  ma- 
turity. In  the  ordinary  course  of 
business  the  shellac  was  brought 
to  the  custom  house  and  into  the 
"general  order "  stores.    On  ap- 


plication of  S.  the  papers  were 
indorsed  in  blank*  and  delivered 
to  him  by  B.  Bros.  &  Co.,  for  the 
sole  purpose  of  enabling  him  "  tn 
enter  them  at  custom  house,  and 
warehouse  them  for  account  of  " 
B.  Bros.  &  Co.;  8.,  instead  of 
doing  this,  entered  the  shellac  in 
the  name  of  his  broker,  obtained 
a  warehouse  receipt,  and  then 
pledged  the  property  to  plaintiff 
as  security  for  a  loan,  the  latter 
relying  upon  the  representations 
of  8.  and  the  warehouse  receipt. 
Held,  that  plaintiff  acquired  no 
title  to  the  property,  but  the  title 
thereto  was  in  B.  Bros.  &  Co. ; 
and  that  an  action  to  recover  pos- 
session thereof  was  not  maintain- 
able.   Moors  V.  Kidder.  82 


WARRANTY. 

1.  Where  there  is  a  warranty  of 
quality  on  sale  of  goods  the  vendee 
may  receive  and  retain  the  goods 
and  recoup  or  recover  damages  for 
any  breach  of  the  warranty,  or  he 
may  return  the  goods  and  plead  a 
rescission  of  the  contract  as  a  de- 
fense to  an  action  for  their  price. 
Norton  v.  Drei/fuss.  90 

2.  It  seems,  however,  the  purchaser 
may  not  in  the  same  action  sus- 
tain a  claim  of  a  return  of  the 
goods  and  rescission  of  the  con- 
tract, and  also  for  damages  for 
breach  of  the  warranty.  Id. 


WHARVES. 

1.  Defendants  were  the  owners  and 
consignees  of  certam  cargoes  of 
sugar  which  were  transported  to 
New  York  under  bills  of  lading, 
by  which  the  carrier  agreed  to 
carry  them  to  that  port  "  to  be 
delivered  within  reach  of  the 
steamship's  tackles "  to  defend- 
ants. This  clause  in  each  bill 
was  followed  by  a  provision  giv- 
ing the  steamer  the  option  to  dis- 
charge cargo  at  New  York  or 
Brooklyn,  Uie  consignee  to  pay 
landing  and  wharfinger  charges 
thereon,  including  storage,  at 
specified  rates.  The  vessel  on 
which  the   sugar    was    shipped 
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carried  general  cargoes,  including 
other  sugars.  On  reaching  New 
York  they  stopped  at  the  regular 
pier  of  the  company  and  dis- 
charged part  of  their  cargoes,  and 
then  under  the  option  in  the  bills 
of  lading  proceeded  to  Brooklyn 
and  landed  the  sugars  upon  plain- 
tifF's  wharves  in  that  city,  and 
within  twenty-four  hours  they 
were  delivered.  Defendants  were 
ready  with  lighters  to  receive  the 
sugars  direct  from  the  vessel  and 
demanded  such  delivery.  Held, 
that  plaintiffs  were  entitled  to  5 
maintain  an  action  to  recover  the 
landing  and  wharfinger's  .  lees 
specified  in  the  bills  of  lading; 
that  the  option  contemplated,  in 
case  it  was  exercised,  a  delivery 
upon  a  wharf  in  Brooklyn,  and 
defendants  had  no  right  to  insist 
that  the  cargoes  should  be  de- 
livered from  the  side  of  the  ship; 
also  that  the  conti-act  was  enforce- 
able by  plaintiffs,  as  the  receipt 
of  the  cargoes  on  their  wharf  was 
in  legal  effect  a  service  rendered 
by  plaintiffs  upon  employment  of- 
the  carriers,  duly  authorized  to 
contract  for  defendants  for  the 
service  at  the  specified  rates. 
Woodruff  V.  Havemeyer.  129 

3.  Also,  heUd,  that  the  provision  of 
the  act  of  1872  (§  2,  chap.  320, 
Laws  of  1872),  in  relation  to  rates 
and  wharfage,  etc. ,  in  the  cities  of 
New  York  and  Brooklyn,  which 
authorizes  a  charge  specified  for 
goods  remaining  on  a  wharf  for 
every  day  after  the  expiration  of 
twenty-four  hours  from  the  time 
of  landing,  could  not  be  construed 
as  prohibiting  the  owner  of  a  pri- 
vate wharf  from  contracting  for 
the  landing  or  deposit  of  goods 
upon  his  wharf  on  such  terms  as 
might  be  agreed  upon,  or  as  re- 

auiring  him  to  store  goods  for  any 
[me  without  compensation.      Id. 

H.  The  jurisdiction  of  the  fire  depart-  [ 
ment  of  the  city  of  New  York  over 
the  construction  of  buildings  and  | 
other  structures  on  the  wharves  , 
and  piers  in  the   city,   includes  • 
structures  on  the  wharves    and  1 
piers  owned  by  the  city  as  well  as 
those  owned  by  private  individu- 
als,    (Peckham,  J.,  dissenting.) 
Fire  Dept  v.  Atlas  8.  8.  Co,     666  . 
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^  The  Jurisdiction  given  to  the  dock 
department  over  the  wharves  and 
piers  belonging  to  the  city,  and  the 
structures  thereon,  by  the  act  of 
1871  (§99.chap.  574,Lawsof  1871). 
gives  to  that  department  exclusive 
charge  and  control,  such  as  a  pri- 
vate owner  has  ofstructures  owned 
by  him;  it  does  not  interfere  w^itU 
the  building  and  fire  law  or  the 
power  of  the  officers  having  charge 
of  the  execution  thereof.  (Peck- 
UA&i,  J.,  dissenting.)  Id, 

The  history  of  legislation  in 
relation  to  buildings  and  the 
prevention  of  firss  in  said  city, 
given.  Id, 

.  Whether  the  fire  department  acts 
independently  as  a  distinct  entity, 
with  corponite  powers,  or  as  an 
agency  of  the  city,  it  is  not  es- 
topped from  claiming  against  a 
lessee  of  one  of  the  city  wharves 
obedience  to  the  building  laws, 
and  all  orders  and  regulations  law- 
fully made,  in  pursuance  thereof, 
by  the  fact  that  the  lease  contains 
provisions  in  contravention  of 
those  laws  and  orders.  Id, 

.  Accordingly,  hdd,  in  an  action 
against  a  lessee  of  a  pier  belonging 
to  the  city,  to  recover  the  penalty 
imposed  by  the  act  of  18  n  (§  82, 
chap.  625,  Laws  of  1871),  because 
of  a  violation  of  the  requirements  of 
a  permit  granted  by  the  board  of 
examiners  for  the  erection  of  a 
structure  on  said  pier,  that  plaintiff 
was  not  estopped  by  a  provision  in 
the  lease  authorizing  the  structure 
to  be  erected  in  a  manner  different 
from  said  requirements.  Id, 


WITNESSES. 

.  It  ieemn  that  the  provisions  of  the 
Code  of  Civil  Procedure  (§S  870, 
878),  in  reference  to  the  examina- 
tion of  a  party  to  an  action  be- 
fore trial,  do  not  absolutely  bind 
the  judge  to  whom  application  is 
made  for  such  an  examination  to 

§rant  an  order,  although  the  affl- 
avit  presented  in  form  conforms 
to  the  requirements  of  said  pro- 
visions.   Jenkins  v.  Putnam.   272 
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2.  Where,  from  the  nature  of  the 
action  and  the  other  facts  dis- 
closed, the  judge  can  see  that  the 
examination  is  not  necessary;  that 
it  is  sought  merely  for  annoyance 
or  delay,  ho  may,  in  his  discretion, 
deny  the  application.  Id. 

3.  Conceding  the  provision  requir- 


ing the  judge  to  make  the  order 
to  be  mandatory,  it  does  not  inter- 
fere with  the  power  of  the  Su- 
preme Court;  it  may,  on  motion, 
in  the  exercise  of  its  discretion 
upon  all  the  fac*8  appearing,  va- 
cate the  order  and  leave  the  party 
to  take  the  examination  on  the 
trial.  Id. 
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